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NATIONAL CREDIT UNION
ADMINISTRATION BOARD, et al.,

Plaintiffs, 15-CV-02144 (LGS)(SN)

_against_ OPINION & ORDER

HSBC BANK US, NATIONAL ASSOCIATION,

Defendant.

SARAH NETBURN, United States Magistrate Judge

Plaintiffs—the National Credit Union Administration Board (“NCUAB?”) as liquidating
agentfor five corporate credit unions—movegapplement the First Amended Complaint (the
“FAC”) and to substitute Graeme W. Bush as the Plaintiff under Rules 15 and 17 of the Federal
Rules of Civil Procedure. Defendant HSBC B&stk National Association oppose

The motion is granted. Plaintiffs have not engaged in undue delay, bad faith, or dilatory
tactics. The requested relief would not be futile and would not cause Defendant any undue
prejudice. Plaintiffs will therefore, be allowed to supplement anlstitute so that they may
proceed with their claims on the merits.

BACKGROUND

The Re-Securitization Trusts

NCUA is an independent federal agemasked with regulating federal credit unioms.
accomplish this task, the Federal Credit Union Act, 12 U.S.C. 884 384., empowershe
agency to place failed credit unions into liquidation, id. 8 1787. Upon liquidation, NCUA

succeeds to “all rights, titles, powers, and privileges of the credit union, and wieamyer,
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accountholder, officer, or director of such credit union with respect to the credit unidmeand t
assets of the credit uniorid. 8 1751b)(2)(A)(i). In the aftermath of the Great Recession,
NCUA placed a number of credit unions into liquidation and assune&dassetswvhich
included investment certificates in residential mortghgeked securities (‘RMBS”) trusts for
which Defendant serves as trustee. A€ § 24(ECF No. 65).

In order to preserve the federal credit union system’s sohdumlyg a time of acute
stress, NCUAe-securitizedsome of the liquidated credit unions’ toxic assets—includiagy
of theRMBS certificates—into notes guaranteed with the full faith and credit of the United
States. SeBAC 1 27. NCUA did so through a set of theegeementdd. 1127-29.First,
NCUA created the NCUA Guaranteed Notes Trusts (“NGN Trubtggxecuting trust
agreements under the Delaware Statutory Trusthttonveyed the relevant assets to the NGN
Trusts.ld. 11128, 45;seealsoTrust Agreement 88 2.04, 2.06 (ECF No.3)5h exchange,
NCUA received the NCUA Guaranteed Notes (“NGNs”), which NCUA sold to iovests well
asOwner Trust Certificates, which entitle NCUA to a final distribution of the NIGhéts’
assets after the NGN Trusts have satisfied all outstandingptiblis! Second, the NGN Trusts
entered into Indenture Agreements, governed by New York law, with the BankvoY dh&
Mellon (“BNYM”) that appointed BNYM as the Indenture Trustee responsible for holding the
NGN Trusts’ assets as collateral for the NGN Notésrd, NCUA, the NGN Trusts, and BNYM

entered into guaranty agreeme@seGuaranty AgreemenECFNo. 65-9.

! During the pendency of this litigation, four NGN Trusts satisfied altanting obligations, were
unwound, and re-conveyed their assets to NCEBklier this year,ite Court approved amendments by
interlineationthat substituted NCUAs the direct platiff for the certificates that were 4@nveyedSee
ECF Nos. 305, 308.



Il. The Split Over Derivative Standing

NCUA eventually initiatedcases against HSBO,S. Bank, Wells Fargo, and Deutsche
Bank.Ultimately, NCUA sought to proceedas the direct plaintiff for claims based on RMBS
certificates that NCUA held directlyhe“direct claims”), and as the derivative plaintiff for
claims based on RMBS certificates that NCUA had sold to the NGN Trusts (‘tlBNS”). As
these actions have proceeded, courts have reached conflicting decisions over MGetAdras
derivative standing to bring the NGN claims.

The first decision came in 2015tims caseJudge Scheindlin, to whom this case was
originally assigned, found that NCUA had derivative standing and dBeitshdant’snotion to

dismiss the NGN claim&eeNCUA v. HSBC Bank USA, N.A.117 F. Supp. 3d 392, 399-400

(S.D.N.Y. 2015 *HSBC I'). But courts reached the opposite conclusion in the U.S. Bank and

Wells Fargo actins.SeeNCUA v. U.S. Bank N.A., No. 1€V-9928 (KBF), 2016 WL 796850,

at *8-10 (S.D.N.Y. Feb. 25, 2016) (Forrest, J.) (“U.S. BdhkBlackRock, NCUA et al. v.

Wells Fargo 247 F. Supp. 3d 377, 407-415 (S.D.N.Y. Mar. 30, 2017) (Failla,\@8Il8 Fargo
1”). In those decisions, the courts found tBAtYM was the real party in interest who held the
claims.

In response tt).S. Bank ] NCUA requested in that case that BNYM appoint a separate
trustee to pursue the NGN claims. BNYM complied and appointed Graeme W. Bush as the
Separate Truste®lCUA then made a motion to supplement its complaint under Fed. R. Civ. P.
15(d) to reflect the appointment of the Separate Trustee and to substitute theeSepatae as
the real party in interest under Fed. R. Civ. P. 17(a)(3). The court denied this r8eg@mder,

NCUA v. U.S. Bank N.A., No. 16V-9928 KBF) (S.D.N.Y. May 11, 2016) (ECF No. 141).




While an appeal of that decision was pending, NGils& the samemotionin response
to Wells Fargo I. In that case,alCourt granted NCUA'’s request to supplement and substitute.

SeeNCUA v. Wells FargpNo. 14€V-10067(KPF),2017 WL 3610511, at *13-21 (S.D.N.Y.

2017) ("Wells Fargo I1) (Failla, J.) The court found that the Separate Trustee was a reglipart
interest,that supplementation would not be futile, that there had been no bad faith or delay, and
that supplementation would not cause undue prejultice.
[l The Court of Appeals’ Resolution of the Split

On August 2, 2018, the Court of Appeals decided NCUA's appeal of U.S. Bahk |
Courtagreed that NCUA lackederivative standing to bring the NGN claiarsd affirmed the

decision belowSeeNCUA v. U.S. Bank, 898 F.3d 243 (2d Cir. 2018) (“U.S. Baiik IThe

Court also found thahe distri¢ court did noabusdts discretionby denyng NCUA'’s motion to
supplement and substitute because NCUA had been givearlgaropportunity to replead and
cure the defects in its derivative standilth.The court also noted, however, that this conclusion
“does not mean that a district coungfisant of leave to supplement in a similar situation would be

an abuse afliscretion” Id. at 256 n.86 (citingVells Fargo ).

The day after that decision was issugdfendanhere askethis Courtfor a pe-motion
conference to discuss a motion for judgment on the pleaddeg&CF No. 341. Followinghe
premotion conference, the Court issued an order on August 16, &048ing NCUA to move
to substitute the appropriate party in inter8seECF No. 348. On August 29, 2018, BNYM
appointed Graeme W. Bush as the separate Trustee to bring claims held by Bhi¥ist a
DefendantSeeSeparate Trustee Agreement (ECF No.-BRNCUA then filed its motion to
supplementSeePIs.” Mot. (ECF No. 351)xseealsoPromsed Supplemental First Amended

Complaint (ECF No. 353) (the “SFAC").



LEGAL STANDARD
Federal Rule of Civil Procedure 15
Federal Rule of Civil Procedure 15 allows a court, on “motion and reasonable notice,”
and “on just terms,” to “permit a party to serve a supplemental pleading seitiagyo
transaction, occurrence, or event that happened after the date of the pleading tocheesupg!
The court may permit supplementation even though the original pleading iswdefiestating a
claim or defense.Fed. R. Civ. P. 15(d). As “a general matter, Rule 15(d) ‘reflects a liberal

policy favoring a meribased resolution of the entire controversy between the pariBexKett

v. Inc. Vill. of Freeport, No. 15V-2163 (LDW) (AKT), 2014 WL 1330557, at *9 (B.N.Y.

Mar. 31, 2014) (quoting Witkowich v. Gonzalégl1l F.Supp. 2d 572, 590 (S.D.N.Y. 2008)).

A district court may grant a motion to file a supplemental pledtdimthe exercise of its

discretion, upon reasonable notice and upon such terms as may.’b@uaratino v. Tiffany &

Co., 71 F.3d 58, 66 (2d Cir. 1995). Absent “undue delay, bad faith, dilatory tactics, and undue
prejudice to the party to be served with the proposed pleading, or futility, the motion should be
freely granted.’ld. (internal queation marks omitted) (quotinQuarating 71 F.3d at 66)see

alsoBornholdt v. Brady, 869 F.2d 57, 68 (2d Cir. 1989) (“An application for leave to file a

supplemental pleading is addressed to the discretion of the court, and permission sfrealg be
granted where such supplementation will promote the economic and speedy disposition of the
controversy between the parties, will not cause undue delay or trial inconvenreheell aot
prejudice the rights of any other party.The“burden is on the non-moving party to demonstrate

the existence of such grounds.” Growblox Scis., Inc. v. GCM Admin. Servs., LLC, NevV14-

2280 (ER), 2016 WL 1718388, at *4 (S.D.N.Y. Apr. 29, 2016).



To analyze whether a party has carried this burden, a court utilizes thetaaded as

that applied to a motion to amend brought under Rule 1S5é&)e.q, Klein v. PetroChina Co.,

644 F.App’x. 13, 15 (2d Cir. 2016) (summary order); Escoffier v. City of N.Y., NoC13-

3918 (JPO) (DF), 2017 WL 65322, at *2 (S.D.N.Y. Jan. 4, 2017) (“[C]ourts adhere to the same
liberal standards in determining motions brought under any of these provisions.”), dagpted

2017 WL 3206337 (July 27, 2017); Lin v. Toyo Food, Inc., NoCM27392 (KMK), 2016 WL

4502040, at *1 (S.D.N.Y. Aug. 26, 201 & eave to amend may be denied if the amendment

would be futile seg e.q, Knife Rights, Inc. v. Vance, 802 F.3d 377, 389 (2d Cir. 2015), as

where the “amended portion of the complaint would fail to state a cause of actikel Pa

Columbia Picturesnidus., 204 F.3d 326, 339 (2d Cir. 2008BealsoKassner v. 2nd Ave.

Delicatessen In¢496 F.3d 229, 244 (2d Cir. 2007) (holding tamamended complaint must be

“sufficient to withstand a motion to dismiss under [Federal Rule of Civil Proceti2e]6)”).
Leave to amend may also be denied “when a party has been given ample prior opportunity t

allege a claim,De Jesus v. Sears, Roebuck & Co., Inc., 87 F.3d 65, 72 (2d Cir. 1996), or “where

the motion is made after an inordinate delay, no satisfactory explanation esldtiethe delay,

and the amendment would prejudice the defendant,” Cerni v. J.P. Morgan Sec. LLC, 208 F.

Supp. 3d 533, 543-44 (S.D.N.Y. 2016) (internal quotation mark omitted) (quoting Kenney v.
Clay, 172 F. Supp. 3d 628, 643 (N.D.N.Y. 2016)).

The “concepts of delay and undue prejudice are interrefateel longer the period of
unexplained delay, the less will be required of the non-moving party in terms of a sledwing

prejudice.”Davidowitz v. Patridge, No. 08V- 6962 (NRB), 2010 WL 1779279, at *2

(S.D.N.Y. Apr. 23, 2010) (citing Evans v. Syracuse City Sch. Dist., 704 F.2d 44, 46-47 (2d Cir.

1983)).In “determining what constitutes ‘prejudice,’ [courts] generally considesther the



assertion of the new claim or defense would ‘(i) require the opponent to expend aignific
additional resources to conduct discovery and prepare for trial; (ii) sigrilfickelay the
resolution of the dispute; or (iii) prevent the plaintiff from bringing a timely adtianother

jurisdiction.” Monahan v. N.Y.C. Dep'of Corr, 214 F.3d 275, 284 (2d Cir. 200@xcordLin,

2016 WL 4502040, at *1.
Il. Federal Rule of Civil Procedure 17

Rule 17 dictates that every civil action must be prosecuted in the name of therteal p
interest. Fed. R. Civ. P. 17(a). If a court finds that an action has been brought improerly by
party other than the real party in interest, Rule 17 further instructs thabtine may not
dismiss an action for failure to prosecute . . . until, after an objection, a reasomabeasi been
allowed for the real party in interest to ratify, join, or be substituted into tlenégd-ed. R. Civ.

P. 17(a)(3)accod In re SLM Corp. Sec. Litig., 258 F.R.D. 112, 115 (S.D.N.Y. 2009). The Court

of Appeals has admonished that a “Rule 17(a) substitution of plaintiffs should béyibera
allowed when the change is merely formal and in no way alters the origmalaint’sfactual

allegations as to the events or the participadtdvanced Magnetics, Inc. v. Bayfront Partners,

Inc., 106 F.3d 11, 20 (2d Cir. 199@ccordHouse of Europe Funding I Ltd. v. Wells Fargo

Bank, N.A., No. 13 Civ. 519 (RJS), 2015 WL 5190432, at *2 (S.D.N.Y. Sept. 4, 2015).

DISCUSSION
Defendant raisefour arguments in opposition to Plaintiffs’ motion to supplement and
substitute(1) Plaintiffs’ motion to supplement and substitute would be futile because the
Separate Trustee is not a real party in inte(@%tPlaintiffs failed to identify the proper party in
interest out of bad faith, not an honest mistake; (3) Plaintiffs unduly delayed theinnaotd

(4) the scope of the substitution exceed what is allowed under Rule 17, as interpreted in



Cortlandt St. Recovery Corp. v. Hellas Telecomms., 790 F.3d 411, 418 (2d Cir. 2015). None of

these arguments convincing.
l. Futility
Leave to supplement a complaint may be denied as futile when the new complaint

“would fail to state a cause of actiofRarkerv. Columbia Pictures Indus., 204 F.3d 326, 339 (2d

Cir. 2000).Defendantdelievethat Plaintiffs’ SFACwould be futilefor two reasons: (lthe
assignment of the claims to the Separate Truséeseincomplete; and (2) BNYNcks the
authority to appoint t Separate Trustee. Neither argument is persuasive.

A. Effectiveness of the Assignment

To be a real party in interestderFederal Rule 17(a)he “action must be brought by the
person who, according to the governing substantive law, is entitled to enforcéntlieQsgar

Gruss & Son, Inc. v. Hollander, 337 F.3d 186, 193 (2d Cir. 2003) (citation onfittettistee

gualifies as the real party in interest when the trust document grants the witistesertain
customary powers to hold, manage, and dispose of assets for the benefit of btakssFargo

Bank Nw., N.A. v. Synergy Aerospace Corp., No.(8-8065 (JPO), 2017 WL 3393945, at *4

(S.D.N.Y. Aug. 7, 2017) (quoting Navarro Sav. Ass’'n v. Lee, 446 U.S. 458, 464 (18898))

alsoU.S. Bank Nat. Ass’n v. Nesbitt Bellevue Prop. LLC, 859 F. Supp. 2d 602, 606 (S.D.N.Y.

2012).
Here, the underlying documents grant the Separate Trustee those [Bei@mesthe

execution of the Separate Trustee Agreement, BN&dthe indenture trusteeas the regbarty

2Rule 17's real party in interest requirement is related to, but di§tomot Article 11l standing. The
purpose of the “real party in interest” rule is to protect defendants frotvsacuuent suit by a party that
actually possesses the substantive fighecoverSee4-17 Moore’s Federal Practice § 17.10 & n.16
(2014) (collecting cases). Thus, a party may have Article Il standingdwetrtheless not be the real
party in interest when the party has completely assigned the clairotteaSeePay Tel Sys. v. Seiscor
Techs., Inc., 850 F. Supp. 276, 278 (S.D.N.Y. 1994).

8



in interest, Se&ICUA Bd. v. U.S. Bank Nat'l Ass’n, 898 F.3d 243, 252-55 (2d Cir. 2018).

BNYM assignedhat status to the Separate Trustee when it executed the Separate Trustee
Agreementhatconveyed “all legal title, claims, powers, rights, authorities, and duties of the
Indenture Trustee, including pursuit of the Separate Trustee Claims . . . in conndttithre w
Separate Trustee Claims.” Separate Trustee Agreement § 1.1 (ECF NJ9. BB&t conveyance
gave the Separate Trusteof thepowersnecessaryo be the real party in interest to the claims

here._ AccordVells Fargo 1) 2017 WL 3610511at *15 (“Plainly, the Separate Trustee now

possesses powers to hold, manage, and dispose of the assets implicated bydteSaptae
Claims.”).

NeverthelesDefendantargues that the Separate Trustee is not the real party in interest
because the Separate Trustee Agreement was not an effective assignment of thaisGNI Gl
“be effective, an assignment to transfer a[claim]must manifest an intent thvest the
assignor of all control and right to his claim, thereby empowering the assigoestrol the

cause of action and to receive its fruits.” Advanced Magneit@s F.3dat 15 (quotations and

citations omitted)Defendant argushat the assignment was incomplete in two respdetpite
the agreement, BNYM retains the right to any recoveries from the NGN Ciaimsll as the
right to terminate the Separate TrusteeDef.’s Opp. at 21. Neither of these points is
persuasive.

First, acceptingDefendant'scharacterization that BNYM retains the right to recoviery

the sake of argumenthatright to recovery does not make the assignment incomplete. A person

3 This characterization of BNYM's “rights” under the agreement is somewhaadislg Beforethe
Agreement’s execution, BNYM may have had all title, claims, powers, rigltsawthorites over the

NGN Trusts’ legal claims. But BNYM itself had no right to recoveriesifthose claims; the NGN

Trusts’ beneficiaries had that rigi@eeDefs.” Opp. at 21 (“The [Agreement] provides that any recoveries
obtained ‘will be remitted to [BYNM] fodeposit in the Note Accounts . . . [which are defined as]

9



may be an assignee of a legal claim aficeal party in interest, evahough the assignee must

account to the assignor for whatever is recovered in the action.” Airlines RepOdip. v. S &

N Travel, Inc, 857 F. Supp. 1043, 1047 (E.D.N.Y. 19%ff.d, 58 F.3d 857 (2d Cir. 1995ee

alsoSprint Communs. Co., L.P. v. & Servs.554 U.S. 269, 284-85 (2008) (“Finally, we note

that there is also considerable, more recent authority showing that an agsigrodiection may
properly sue on the assigned claim in federal court.”) (collecting authpridefendant’s
authorities do not hold otherwise. Instead, Defendamithoritiestand for the rather
straightforward idea that the power of attoriepot a complete assignment of a legal cl&ee

Cortlandt St. Recovery Corp., 790 Fa&d118 (“The grant of a power of attorney, however, is

not the equivalent of an assignment of ownership; and, standing alone, a power of dtiemney

not enable the grantee to bring suit in his own name.”) (quéiilvanced Magneti¢sl06 F.3d

at 17-18).Thatproposition is not relevatere the Agreement unquestionably assigns the

Separate Trustee full ownership over the clai@@npare Cortlandt St. Recovery Corp., 790

F.3dat420 (“The assignment here . . . confers only ‘full rights to collect amounts offgaiin
and interest due on the Notes, and to pursue all remedies with respect to the N&ieg,hma

mention of title to, or ownership of, the claims.”) (citation omitiethid Advanced Magnetics

106 F.3d at 18 These writings thereby arguably gave Aptiwer of attorney to bring suit in the
names of the individual selling shareholders, but they did not purport to transfer title or
ownership to AMI’), with Separate Trustee Agreement 8§ 1.1 (conveying “all legal title, claims,
powers, rights, authorities, and duties of the Indenture Trustee, including purbeitSegdarate

Trustee Claims . . . in connection with the Separate Trustee Claims”).

segregated trusts accounts established in the name of BNYM for the betteitNafteholders and
Guarantor.”) (citing Separate Trust Agreement Sch. II).

10



Second, BNYM'’s authority to terminate the Separate Trustee is not so brodd that i
renders the assignment incontpld he mere fact that BNYM may terminate the Separate

Trustee in some circumstanad®es not defeat the assignmé&geNavarro Sav. Ass’™46 U.S.

at465 n.14 (finding that assignment to trustees was complete despite ability iifibeas to
“elect and remove trustees” because that “fariicontrol’ does not strip the trustees of the
powers that make them real parties to the controV)eiRgther, the question is whethée
Separate Trusteés‘more than just aham who has no real power to control the litigation at .

issue’! Synergy Aerospace Corp., 2017 WL 3393945, at *4 (quddimmpura Asset Acceptance

Corp. Alternative Loan Tr., Series 2007-1 ex rel. HSBC Bank USA v. Nomura Credip&aC

Inc., 27 F. Supp. 3d 487, 492 (S.D.N.Y. 2014)). The Separate Trustee passes that test. Under the
Agreement, BNYM may terminate the Separate Trustee only for causendheiBeparate

Trustee’s consengeeSeparate Trustee Agreement 8§ 5.13(Rat limited power to termate for

cause does not give BNYM continued control over the claims sufficient to defeetsiigament.

CompareAdvanced Magneti¢gsl06 F.3dat 14 (finding that agreement wast an effective

assignmenbecause “AMI’s agreement . . . was made subject td Wik right to terminate the

arrangemenat any time”) (emphasis addedyith Navarro Sav. Ass’n, 446 U.S. at 465 (finding

that trustee had been assigned claims because the beneficiaries ctuidtnol the disposition
of this action . . . except in the most extraordinary situations”).

Thus,the Separate Trustégreement unquestionably gives Mr. Bush control over the
claimsnecessary to qualify as a real party in inter@seSeparate Trustee Agreement 8§ de

alsoWells Fargo 1) 2017 WL 3610511at*15. The fact that he must remit recoveries and may

be terminated for cause does not defeat that assignmer@p8eeCommuns., 554 U.&t284-

11



85; Navarro Sav. Ass'n, 446 U.&.465. The proposed supplement to the Complaint would not,

therefore, be futile.
B. Validity of the Separate Trustee Agreement

In the alternative, Defendant argukat theSeparate Trustee m®t areal party in interest
because¢he Separate Trustee’s appaoneint violates the Indenture Agreement in two respects.
SeeDef.’s Mem. at 21. Neither of the provisions that Defendant points to, however, prevents
BNYM from appointing the Separate Trustee.

First, Defendantites§ 5.13(a) of the agreement, which allows BNYM to appoint a
Separate Trustee “for the purpose of meeting legal requirements applicdbiethe
performance of its duties.” Indenture Agreement § 5.13(a) (ECF NB).@3efendant believes
that this clause limits BNYM to appointing a separatstere only for that purpose, and that this
purpose has not been met here. But this interpretation is unconvincing. That clausessiyasrmi
not prohibitive; nothing in § 5.13(a}ates thaBNYM may only appoint a separate trustee in
thatonecircumstanceSeeid. Thus, when read in contexat clause cannot be interpreted as a

prohibition limiting BNYM'’s authority. AccordWells Fargo 1) 2017 WL 3610511, at *16

(“While the language of § 5.13 empowers BNYM to appoint a separate trusteetttzgal
requirements applicable to it in the performance of its duties, that languageaddiesitrBNYM

to appointing a separate trustee only for that purpose.”). Furthermore, evepditer to

appoint the Separate Trustee were limited to BNYM’s legal obligatibie appointment would
arguablystill be a validand necessary stap pursuit of legal claimsSeelndenture Agreemerg
5.01(a)(i) (granting the Indenture Trustee “the full power and authority to tluradks not

inconsistent with the provisions of this Indenture . . . in order to . . . appear in or defend any suit

or other proceeding . . . to protect the interests of the Noteholders and the Guarantor.”).

12



Second, Defendant points to a section providing that powers conferred spparate
trustee “shall be conferred or imposed upon and exercised or performed by the én@iandtee
and such separate or-trostee jointly . . . .1d. 8§ 5.13(b)(i). This provision, when read in
context, is not a literal requirement that the Separate Trustee and BNYM dogsljtintly.
Indeed, if BNYM and the Separate Trustee had to do all things jointly, the appoimtihae
Separate Trustee wiglbe pointless. Instead, the more natural reading is that BNYM'’s consent
to the Separate Trustee’s pursuit of this litigation satisfies the joint act meguiréccord
Wells Fargo 1) 2017 WL 3610511, at *16 (“BNYM'’s consent to the terms of the Separate
Trustee Agreement evidences to the Court BNYM’s belief that the termgezutherein are ‘not
inconsistent’ with the Indenture Agreement’s provisions.”).

Thus, the terms of the Indenture Agreement do not prohibit the Separate Trustee’s
appointment. They do not, therefore, prevent the Separate Trusteassaming the role of real
party in interest, and Plaintiffs’ proposed supplement would not be futile.

Il. Absenceof Mistake and Bad Faith

Defendant argues that Plaintiffs were never mistaken aboigtehtty of the real party
in interest. Def.’s Opp. at 17-19. Instead, Defendant believes that Plaintifferdely pursued
a tenuous legal strategyorder to maximize the reach of the limitations perlddDefendant
heavilyimpliesthat this was dae in bad faith, which would be a bar to supplementation and

amendment under Rules 15 and 3€eKlein on behalf of Qlik Techs., Inc. v. Qlik Techs., Inc.,

906 F.3d 215, 218 (2d Cir. 2018), cert. dismissed sub hom. Cadian Capital Mgmt., LP v. Klein,

139 S. Ct. 1406 (2019Quarating 71 F.3dat 66 (2d Cir. 1995)But none of the evidence

offered by Defendant suggesist Plaintiffs have filed their motion in bad faith.

13



Defendant’s theory is that Plaintiffs knds@m the outsethat their derivative stammb
theory was legally frivoloudBut Plaintiffs’ position was not frivolous. Despite the assignments,
Plaintiffs are beneficiaries of the NGN Trusts. It was not frivolous toeatigat, as a beneficiary
entitled to the remainder of the NGN Trusts’ asselaintiffs had standing to sugeeWells
Fargo 11 2017 WL 3610511, at *19 (“The NCUAB failed to rectify the standing issue because it
believed in good faith that it was the real party in interest with regard to tlvatter claims.”).
Indeed, the couiin this very case agreed, giving Plaintiffs the chance to proceed under their
derivative theory before th@ourt of Appeals affirmed a contrary holdifg.

Defendant’s evidence, which consists of internal emails and deposition testuinesy
not prove otbrwise.Defendant believes that the evidence shows that NCUA knew re-
securitizing the toxic assets would forfeitdisect and derivative claims. But it shows no such
thing. Certainly, NCUA was aware that-securitizing the assets might complicate itgle
claims.Seee.qg, ECF No. 360-2 (email from Robert Rowe of NCUA asking “Do you know if
the breaches of reps and warrants claim is negated by us resecuritizingpthagency
mortgages in a reremic format? | am being told that this is an isdDe€’}o those concerns,
NCUA considered alternativeSeeFazio Dep. at 86-89 (ECF No. 38)-But those alternatives
were ultimately abandonetiie tolegitimate fears that more exotic structures would make the
assets unmarketable during a time of finandaiaix Id. None of this supports the conclusion

that Plaintiffs deliberately pursued a frivolous theory of derivative standing

“ Defendant insinuates that the earlier dieci is not evidence that Plaintiffs’ theory had some non-
frivolous merit because it was obtairthdough fraudSeeDef.’'s Opp. at 18-19 (“NCUA failed to
disclose the Indentures’ assignment of the NGN Claims to BNYM and purpoffied & right to pursue
its derivative claims in thipbelaware Statutory Trust Act); seealsoid. at 9 (“Notably, however, NCUA
attached an incomplete copy of the Indenture to its opposition brief and faitédrta Judge Scheindlin
that the Indenture’s Granting Clause makes clear that the NGN Trusts haéddsggNGN Claims to
BNYM.”). But the fact that Plaintiffs attached selected portions ofridenture Agreement, instead of
the whole agreemergeeECF No. 38-3, is not enough to support a finding of fraud on the. cou

14



Thus, Plaintiffs’ motion is not brought in bad faith, and Plaintiffs’ motivation is not a
barrier to supplementation and substitution.
[l Undue Delay

Defendant believes that Plaintiffs should have moved to supplement and substitute afte
U.S. Bank | was issued in February 2016. Because Plaintiffs did not do so, Defendasit argu
Plaintiffs’ motion is now untimely under both Rule 15 and3&eDef.’s Opp. at 22-25. That
argument is not convincing.

Despite Defendant’s argumentsete is no rule that requires a party to abandon a
favorable decision whenevenan-precedential and contrary decision is isshigdnother
district court Such a rule wouldnnecessarilgonsume resources and impede the disposition of
cases. Indeed, the law of the case doctrine discourages parties from moving for
reconsideratior-absent compelling circumstaneefor that very reasorSeeSchupak v.
Califang 454 F. Supp. 105, 114 (E.D.N.Y. 1978) (“Where litigants have once battled for the
court’s decision, they should neither be required, nor without good reason permittedetfbattl
it again.”) Citation omitted).

Instead of making a potentially unnecessary motion, Plaintiffs followed a proyesec
that conserved resources for both parties and the judi€iintiffs did not make a potentially
unnecessary motion to substitute and supplement. Instead, they appealed the other, @nfavorabl

decision. Once they lost on appeal, Defendant immediately moved to dismiss, atfisPlai

°> Defendant also argues that even if Plaintiffs did not act in bad faith, thepashot substitute and
supplement here becausbeir litigation strategy was deliberafgefendant believes that this is contrary to
a requirement in Rule 17 that the moving pantyst have identified the wrong party in interest owdrof
“honest mistake.” Def.’s Opp. at 17-1But the Court of Appealdias explicitly found that this is not a
requirement for relief under Rule 1SeeKlein, 906 F.3cat 218 (“Rule 17(a)(3) allows substitution of the
real party in interest so long as doing so does not change the substancetifritend does not reflect
bad faith from the plaintiffs or unfaiess to the defendants. There is no ‘honest mistake’ requirement
beyond that.”).
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immediately asked for the opportunity to supplement and substitute under Ruasl?.
procedure was the most efficient means of obtaining a precedential decisi@mtéd this and
other actions. Thus, it would be unwisepenalize Plaintiffs here by finding this efficiency
also waivedheir right to cure defects under Rule 17.
V. Scope

Finally, Defendant argues that Plaintiffs’ motion should be denied because it would
requiremore than a merely formal alteration of the complaint. Def.’s Opp. at 14-17. Defenda

is, however, mistaken. The argument rests entirely on a strained reading of si@deci

Cortlandt St. Recovery Corp., 790 F&d122 that is inapposite to the isshere.

In Cortlandt,the plaintiffsuedto collect money owed on notes issued by the defendant.
Id. The plaintiff alleged it had standing because these claims had been assigngd/aoidus
noteholders, but the Court found that the plaintiff had only been granted a power of attorney, not
a full assignment of the claimigl. at 417-18In the alternative, the plaintiff argued that it should
have been allowed, under Rule 17, to obtain a full assignment of the claims in order be cure t
defect in standindd. at 424. But the Court found that an amendment under Rule 17 would be
improper because substitutinigpé existence of a new and substantively different assignment
would require more than anerely formal alteration of the complairit1d.

Defendanteans heavily on the superficial similarity between that decisiothemdase
But that reliance is misplaced. Gortlandt, the Court explicitly did not hold whether an
alternative procedure under a different feguch as supplementation under Rule 15(d)—could
have saved the plaintiff's claimigl. at 424 (“We cannot rule out the possibility that Cortlandt
might have avoided these challenging procedural pitfalls through a requestfeitd obtain a

valid assignment under some other rule of civil procedure.”). Sincedhkast one otherourt
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hasfound that supplementing a complaint under Rule 15(d) to include a new assignment of
claims is sufficient to cure defects in standiBgeWells Fargo 1) 2017 WL 3610511, at *19—
21. And ®veral othes have distinguishe@ortland on other grounds before allowiptpintiffs

to curesubstantially similar standing defegtgh amendments to the complaiiee e.q, FDIC

v. Citibank N.A., No. 152V-6574(ALC), 2017 U.S. Dist. LEXIS 108104, at *7 (S.D.N.Y. July

10, 2017) Digizip.com, Inc. v. Verizon Servs. Corp., 139 F. Supp. 3d 670, 679-80 (S.D.N.Y.

2015) House of Europe Funding | Ltd. v. Wells Fargo Bank, NoC}3519 RJS, 2015 WL

5190432, at *7 (S.D.N.Y. Sept. 4, 201Bhis is consistent with what hastorically been an

accepted procedure for curing a complaint’s jurisdictional def8eteBasic Books, Inc. v.

Kinko’s Graphics Corp., 758 F. Supp. 1522, 1541 (S.D.N.Y. 1991) (“While recognizing that

proper recordation is a jurisdictional prerequisitenstituting a copyright infringement suit,
defendant fails to see that plaintiffecordation problem was cured by its supplemental filing

which was allowed by this court pursuant to Fed. R. Civ. P. 15 (Ba:Dee Imports, Inc. v.

Well-Made Toy Mfg.Corp., 524 F. Supp. 615, 619 (E.D.N.Y. 198T)here is no question that

leave to serve a supplemental pleading should be granted if it cures a jonsdidédfect.”)

(citing Mathews v. Diaz426 U.S. 67 (1976)pefendant’s reliance odRennis v. J.P. M@an

Chase & CQq.342 F. Supp. 3d 404 (S.D.N.Y. 2018), does not change the Court’s conclusion.
Here, Plaintiffs should have the same opportufiibe underlying merits of Plaintiffs’
claims will remain unaltered. There is no evidence that NCUA proceededlifaith, or that

supplementation will prejudice Defendd@rihdeed, he complaint’s only pertinent flaw is the

6 Defendant argues that, if Plaintiffs’ substitution of the Sepanatstde is granted, then it “would have
to” file another motion to dismis§eeDef.’s Opp. at 16 (“HSBC wdd have to file another motion to
dismiss raising new statute of limitation defenses, some of wiiald necessitate factual discovery to
resolve.”) (emphasis addedhis simply not true. Any ne¥actbaseddefenses raised by the substitution
could beand should be, raised at the summary judgment dbsjendant is correct th#tis would

require the reopening of party discovery. But any discovery necessaryfémd@et's new statute of
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reliance on the-now discredited—theoryof derivative standing. It is “too late in the day and
entirely contrary to the spirit of the FedeRalles of Civil Procedure for decisions on the merits

to be avoided on the basis of such mere technicalities.” Foman v. Davis, 371 U.S. 178, 181-82

(1962). Plaintiffswill be allowed to supplement their complaint in order to substitute the

Separate Trustesnd pursue the underlying merits of their claifscord Wells Fargo 1) 2017

WL 3610511, at *18.
CONCLUSION
Plaintiffs’ motion to supplement the First Amended Complait tosubstituteGraeme
W. Bush as the real party in interessGRANTED. The Clerk of Court is respectfully requested
to terminate the motion at ECF No. 351.

SO ORDERED.

£ M —

SARAH NETBURN
United States Magistrate Judge

DATED: May 22, 2019
New York, New York

limitations or standing defenses would be extremely limidedord Wells Fargo 1) 2017 WL 3610511,

at *20 (“The substitution of the Separate Trustee will require minamditional discovery . ..."). The
parties should be able to complete timaiimal discovery before the summary judgment briefs are due in
June 2021SeeECF No. 362.
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