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UNITED STATES DISTRICT COURT ELECTRONICALLY FILED
SOUTHERN DISTRICT OF NEW YORK DOC #:

------------------------------------------------------------- X [ DATE FILED:_1/8/2020
NATIONAL CREDIT UNION :
ADMINISTRATION BOARD, et al,

Plaintiffs, 15 Civ. 2144(LGS)
-against : ORDER AND ORDER
HSBC BANK US, NATIONAL ASSOCIATION:
Defendant. :
____________________________________________________________ X

LORNA G. SCHOFIELD, District Judge:

Plaintiffs, theNational Credit Union Administration Boa{tNCUAB?”) , as liquidating
agent for fivecorporate credit unions, st#5BC Bank U@, National Association (“HSBC"jor
HSBC'sallegedbreach of contractual and fiduciary duties and the covenant of good faitbrand
violation of the Streit Act and the Trust Indenture Act of 190@.September 122018,

NCUAB movedfor leave to file a supplemental First Amend&aimplaint and substitute
Graeme W. Buslthe”Separate Trusteegs Plaintiff for certain claimsin an Opinion and
Order, filed May 22, 2019the “Ordef), Magistrate Judg8arah NetburigrantedPlaintiffs’
motion. HSBCtimely objectedand movedo vacate the OrderFor the following reasont)e
objectionis overruledand themotion to vacate is denied.

l. BACKGROUND

Familiarity with the Order, theunderlyingfactsand procedurdistoryis asumed

NCUAB broughtthis action on March 20, 2015gainst HSBCfor damagesrising
from five corporate credit unions’ purchase bresidential mortgagbackedsecurities(“RMBS”)
certificatesfrom thirty-seventrusts for which HSBCwasacting as rustee NCUAB also

broughtsimilar suitsagainsiotherbanks, includingJ.S.Bank and WHs Fargo
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As part of NCUAB'’s liquidationof the creditunions NCUAB liquidated thedistressed
RMBS certificatesheld by the credit unions and re-searitizedand traasferredthe certificate$o
newly-createdNCUA GuaranteedNotes Trusts(*NGN Trusts”). TheNGN Trusts then issued
NCUA Guaranteed NoteSNGN Notes”), under(i) anindenture Agreemeritetweerthe NGN
Trusts,asIssuersandthe Bankof New York Mellon (“BNYM?”), as IndentureTrustee and(ii)
guarantyagreementanmong NCUAB asGuarantoy theNGN Trusts and BNYM.

On Apiil 27, 2015, HSEB moval to dismis the Complaint, aguingin pat thatNCUAB
lackedstandingo sueon behalfof theNGN Trusts. In July 2015, Judg8cheindlinthen
assigned to this case, denied thationto dismissfinding that while NCUAB did nothave
directstandingit mayhavederivativestandingto bringthe NGN Trust-rebtedClaims The
order directedNCUAB to amendthe Complaintto assert thelaimsderivatively. SeeNat'l
CreditUnion Admin. Bd. v. HSBC BaklSA,Nat. As’n, 117 F. Supp. 3d 392 (S.D.N.Y. 2015)
(“HSBCI”). NCUARB filed aFirst Amended/erified DerivativeComplaint(“FAC”), which
Defendantansvered

While thepartieswere briefingthe firstmotionto dismissin this case Judge Forrest
granteda motionto dismissn the suit baweenNCUAB andU.S. Bankjuling that NCUAB
lacked derivativestandingo bring claimson behalfof theNGN Trusts, bupermitting te
plaintiff to replead.Nat’l CreditUnion Admin. Bd. v. U.S. Bari¥at. Assn, No. 14 Civ. 9928,
2015 WL 2359295, at *3-65.D.NY. May 18, 2015)*“U.S.Bankl!”). Judge Forrest then
granted a second motion to dismiss an Amended ComplairegainstU.S. Bankon grounds that
NCUAB wascontactuallyforeclosedrom asselihg derivativeclaims pursuant tathe

IndentureAgreementand that onyBNYM had theright to bring claimson behalfof the



NGN Trusts! Nat'l CreditUnion Admin. Bd. v. U.BankNat’l Assn, No. 14 Civ. 9928, 2016
WL 796850at*9-10 (S.D.N.Y.Feb.25,2016)(“U.S. Bank I). A yearlater,Judge Failla
similarly grantedin part a motionto dismissby Wells Fargo, findingthat NCUAB lacked
derivative standingn that case dueto the languagen the IndentureAgreement.SeeBlackRock
Allocation Target SharesSeriesS. Portfolio v. Wells FargBank, Natl Assn, 247 F. Supp. 3d
377, 412-15 (S.D.N.Y. 2017)\VellsFargo I).

Following JudgeForrest'srulings, NCUAB askedBNYM to appointa Separate Tustee
to pusuethe clams. BNYM then appointed Graeme W. Bush asp@rate Trusteand NCUAB
moved tosupplemenits complaintandsubstitutehe Separatd ruseeasPlaintiff in theU.S.
Bankcase Judgd-orrestdenied thanotion,andNCUAB appealed. \Wile the appeal was
pendingJudge FaillgrantedNCUAB’s similar motion to supplementhie complaint and
substitutehe Sepaate TrusteeasPlaintiff in the Wells Fargo case. SeeBlackRock Allocation
Target SharesSeriesS Portfolio v. Wells Fargo Bank, NaAssn, No. 14 Civ. 10067, 2017
WL 3610511, at *14-21 (S.D.N.YAug. 21,2017)(“WellsFargo II").

On August 2, 2018, theecondCircuit &firmed U.S. BanKl, findingthatNCUAB
lacked derivativestandingo sueon behalfof eitherthe NGN Trustsor the Indenture Trustee
“underthe clearand unambiguous languagkthe TrustandindentureAgreements Nat’l
CreditUnion Admin. Bd. v. U.S. Bari¥at’l Assn, 898 F.3d 243, 252 (2d Cir. 2018)J.S.

Bank III"). The Courtof Appealsalsofound that Judg€orresthad not abused hdrscretionin

! The full Indenture Agreements had not been fully submitted to the Court for thedtishrto
dismiss in the U.S. Bank cas8eeU.S. Bank,12015 WL 2359295, at *4 n.2.
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denying NCUAB’s motionto supplemenits complaint andsubstitutethe Separatelrusteeas
Plaintiff. Id.

In the instantase NCUAB movedfor leave tdfile a supplementdfirst Amended
Complaintandto substitutehe SeparatTrusteeasPlaintiff for the NGN Trustrelated
Claims on September 12, 2018. § rdergrantedPlaintiffs’ mation, findingthat NCUAB
had not engaged in unduelay,bad faith, odilatorytactics,and ttat the requestectlief was
neither wtile nor undulyprejudicialto HBBC. HBC timely objectedand moved to vacate.
Il. STANDARD

A. Standard of Review

For objections to a magistrate judge’s ruling on nondispositive matters, distiits

must “modify or set aside any part of the order that is clearly erronedisantrary to law.”

Fed. R. Civ. P. 72(agccord28 U.S.C. 8 636(b)(1X). The Ordeywhichgransleaveto

supplement th€omplaintand substitute thBeparate Trustees a nondispositive matteiSee
Fieldingv. Tollaksen510 F.3d 175, 178 (2d Cir. 2007]A] district judge may refer
nondispositive motions, such as a motion to amend the complaint, to a magistrate judge for [a]
decision,” subject to review under the “clearly erroneous or contrary testandarg; see also
Kilcullen v. New York State Dep't of Trangpb F. App'x 583, 584-85 (2d Cir. 2008ummary
order) €haracterizing anotion to amend a complaiahdadd a claim as a nedispositive

motion).

HSBCargues that, because granting the motion essentially precludes HSBC from
asserting a defendmsed on lack of standing, the motion should be treated as dispositive. In
support of this argument, HSBC cites cases holding that motions to strike airchefenses
are treated as dispositiv&eg e.g.,Royal Park Investments SA/NV v. U.S. Bidakl Ass'n 285

F. Supp. 3d 648, 653 (S.D.N.Y. 2018) {motion to strike an affirmative defense is clearly
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dispositive of a defense of a party. Notwithstanding this general principle as to affirmative
defenses, the weight of case lavon the narrowr issue of whether to allow Plaintiff to amend a
complaint-- supports Plaintiffs’ position that the issue should be deemed non-dispoSitge.
Xie v. JPMorgan Chase Shorerm Disability PlanNo. 15 Civ. 4546, 2018 WL 501605, at *1
(S.D.N.Y. Jan. 19, 2018) (collecting cases and overruling objections to denial of leavatb ame
answer to add claims under a clearly erroneous standermhlsqg e.g.,Weider Health & Fitness
v. Austex Oil Ltd No. 17 Civ. 2089, 2018 WL 5919521, at *2 (S.D.N.Y. Nov. 13, 201é)jo
v. Lui, No. 17 Civ. 7431, 2018 WL 4954101, at *1 (S.D.N.Y. Oct. 12, 208®) Tech A/S v.
Int'| Bus. Machs. CorpNo. 15 Civ. 4891, 2017 WL 481444, at *3 (S.D.N.Y. Feb. 6, 2017)
Tardif v. City of New YorkNo. 13 Civ. 4056, 2016 WL 234386t *2-3 (S.D.N.Y. May 3,
2016). In any event, even applying a de novo standard of review, this Court would reach the
same conclusion and allow repleading to substitute the Separate Trusteaiisfa pl

“A finding is ‘clearly erroneous’ when, although there is evidence to support it, the
reviewing court on the entire evidence is left with the definite and firm convitttadra mistake
has been committed.Wu Lin v. Lynch813 F.3d 122, 126 (2d Cir. 2016) (quotldgited States
v. U.S. Gypsum C0333 U.S. 364, 395 (1948)A ruling is contrary to law if it “fails to apply
or misapplies relevant statutes, case law or rules of procedtiefield v. City of New York
No. 15 Civ. 5236, 2017 WL 5054727, at *2 (S.D.N.Y. Nov. 2, 2@itgrnal citation omitted)
“It is well-settled that a magistrate judge’s resolution of a nondispositive matter should be
afforded substantial deference and may be overturned only if found to have been an abuse of

discretion.” Xie, 2018 WL 501605, at *{internal citation omitted)



B. Leave to Supplement a Pleading

Federal Rule of Civil Procedure 15 addresses supplementing a pleading, and[slate
motion and reasonable notice, the court may, on just terms, permit a party to serve a
supplemental pleddly setting out any transaction, occurrence, or event that happened after the
date of the pleading to be supplemented. The court may permit supplementation even though the
original pleading is defective in stating a claim or deféné&bD. R.Civ. P.15d). “[ A]bsent
undue delay, bad faith, dilatory tactics, undue prejudice to the party to be served with the
proposed pleading, or futility, a Rule 15(d) motion should be freely granté&” BanKll, at
256 (alterations omittey] see alsdornholdt v. Brady869 F.2d 57, 68 (2d Cir. 19897
application for leave to file a supplemental pleading is addressed to the disofdtie court,
and permission should be freely granted where such supplementation will promaienibvaie
and speeddisposition of the controversy between the parties, will not cause undue delaly or tria
inconvenience, and will not prejudice the rights of any other pagrtyd3kins v. New YoriNo.
17 Civ. 540, 2019 WL 1284076, at *6 (S.D.N.Y. Mar. 20, 208)me). In assessing prejudice,
courts generally consider whether a court’s decision wii)lcequire the[opposingparty] to
expend significant additional resources to conduct discovery and prepare fdi)trial;
significantly delay the resolution of the dispuor (iii) prevent the plaintiff from bringing a
timely action in another jurisdiction.Monahan v. New York City Dep't of Cqr214 F.3d 275,
284 (2d Cir. 200Q)accordRodriguez v. Town of Ramapédo. 18 Civ. 1878;- F. Supp. 3d-,
2019 WL 4688609, at *12 (S.D.N.Y. Sept. 26, 2019).

“The history of thgFederal] Rulegof Civil Procedure] makes clear not only that Rule
15 was meant to be generally applicable to a proposed change of plaintiffst luthisaregard

Rule 17(a) is implicated as weéllAdvanced Magnetics, Inc. v. Bayfront Partners,,|666 F.3d



11, 19 (2d Cir. 1997) (citing the Fed. R. Civ. P. 15 Advisory Committee Notes }1866yrd

In re Ace Sec. Corp. RMBS LitigNo. 13 Civ. 1869, 2015 WL 1408837, at *5 (S.D.N.Y. Mar.
26, 2015). Rule 17 addresses joiniegl partiesn interest “The court may not dismiss an
action for failure to prosecute in the name of the real party in interest umilaafbbjection, a
reasonable time has been allowed for the real party in interedify, join, or be substituted

into the action. After ratification, joinder, or substitution, the action proceedst &md been
originally commenced by the real party in interestep. R. Civ. P. 17(a)(3). “Although the
district court retainsome discretion to dismiss an action where there was no semblance of any
reasonable basis for the naming of an incorrect party, there plainly should be rssalisvhere
substitution of the real party in interésinecessary to avoid injusticeAdvance Magnetics,

Inc., 106 F.3dat 20(internal citation omitted) “A Rule 17(a) substitution of plaintiffs should be
liberally allowed when the change is merely formal and in no way altersigheabcomplaint's
factual allegations as to the events orgh#dicipants. 1d.; accordIn re Ace Sec. Corp. RMBS
Litig., 2015 WL 1408837, at *6'A ‘merely formal amendment thain no way alters the

known facts and issues on which the action is Bas#éidyenerally be permitted, and relate back
to the original filing of the complairi).. “A district court may deny a Rule 17(a) motion as
untimely if it is not filed within a reasonable time after a standing objection iglraiskat'l

Credit Union Admin. Bd.898 F.3d at 256 (quotationsitted)

II. DISCUSSION

The Qdergraning NCUAB leave tdfile a sipplemental First Amende@omplaint and
substitutethe Separatelrusteeas Plaintiff for certainclaimsis affirmed.

A. Timelinessof Plaintiffs’ Motion

HSBCargues that NCUAB’s motionis untimelybecauséNCUAB should havdreen on

noticetha it ladks standingio bring theNGN Trust-rdatedClaimsdueto the
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rulingsin U.S. Bankl, U.S. Bankll andWells Fargo I. But, asthe Orderexplains, “thegisno
rule tha requires a party to abandon &avorabé decision[specifically,the HSBCI finding that
NCUAB has standing wheneve a nonprecedentiband contray decision sissued g another
district court! The Orderfurtherreasonghatsuch arule would runcounterto thelaw of the
case doctrinewhich discouragegarties frommovingfor reconsideratioim an immediate case
on thebasisof contraryoutcomesn non-pecedentiata®s,so asto preserve judiciafesources
and prevenimpediments taheefficientdisposition ofacase This reasonings notclearly
erroneous.

HSBCargueghatthe Ordercontravenesase lawputthe casegshatHSBC citesare
distinguishab# on ther facts. See @mmonwealth dPennsylvania Pub. Sch. Employedest.
Sys. v. Morgan Stanl& Co., 814 F.3d 641, 643 (2d Cir. 2016) fpearriam) (holding thatdenial
of aRule 17(@)(3) motion for ratification ofa fraudclaim by therealparty in interestwasnot an
abue of discretion whes the motion was made eighteen mortis after theissuewasraisedin
pleadings) City of New York v. Grp. Health Inc, 649 F.3d 151, 154, 157 (2d Cir. 2011) (holding
that denial of a notion to amendhe complaint was notanabu® of discretion wheg the district
coutt found tha*“substantibquestionsaboutthe marke definition analysi$ existed in the
complaintthreeyearsprior to plaintiff's motion to amendthecomplaintto add dternativemarket
definitions);De Jesusv. Sears, Roebtka& Co., 87 F.3d 65, 71-2 (2d Cit996)(holding that
denid of a notion to amendhte complaintwasnat an abu® of discreton where plaintiffs had
four ptior oppotunitiesto plead theiclaims and failed to do sa)John Hancok Mut. Life Ins.
Co. v. Amerford Int'Corp., 22 F.3d 458, 462¢ Cir. 1994) (holdng that he court did notabuse
its discretion ly denying amotion to amendhe arswerto add acounterclaim four nonths after

deadlheto do so, beause theounerclaimitself wasfutile); Cemi v. J.P. Morgan Sec. LLC



208 F. Supp. 3d 533, 543-44 (S.D.N.Y. 20@d®nyinga motion to amad the complant to add a
claim whereplaintiff could hare addedthe daim in two previoust amendeatomplaintsand had
failed to do so). BcauseNCUAB moved to supplemerihe Complaint and substituthe
Plaintiff fewer thantwo months aftethe Second Circuiheld NCUABIlackedderivative
standing, he mdtion is timely.

B. Bad Faith

HSBCargues thaNCUAB’s delayin filing themotion to substitutand amendavasin
badfaith, be&eauseNCUAB knew that thereal partyin interestis the Separate Trustee since the
outsetof thelawsuit. NCUAB’sdecision to attachnly excerptsof thelndenture Agreement to
its opposition to HSBC’snotion todismiss,HSBC argues,wasa deliberate effort thide
NCUAB'’s lack ofstanding. Th@®rderfinds however, thatNCUAB's legaltheoryof its
standing is not frivolous, based on Ju@gheindlin’sdecisionthat NCUAB hadstandingn the
instant caseand Judgéailla’s finding in WellsFargo Il tha NCUAB initially hadnot
“rectif[ied] the standingssuebecausdt believed in good faitthatit wasthereal partyin
interest withregardto the derivative claims” WellsFargoll, 2017 WL 3610511, at19
(emphasisdded). Th®rder furtherfinds thatNCUADB's failure to attachthefull Indenture
Agreemento theoppositionpapers isot sufficientto supportafinding of fraud on thecourt.
Thisreasonings not clearly erroneous.

HSBC providesno evidencehatNCUAB's actions werenade inbad faith. Asto filing
only portionsof the IndentureAgreementJudgeScheindlin’sindividual Rules limited each
exhibitto fifteenpagesand required that documeritse excerptedo includeonly relevant
material.” INDIVIDUAL RULES AND PROCEDLRES JUDGE SHIRA A. SCHEINDLIN (2013).

As to NCUAB's purported knowledge that it lacked derivative standing, HSB@'’s ba



faith argument is factuallgaselessand the cases it relies on are distinguishaBke Reisner v.
Gen. Motors Corp.511 F. Supp. 1167, 1172 (S.D.N.Y. 19&ifjid, 671 F.2d 91 (2d Cir. 1982)
(denying a motion to amend the complaint to add a new theory of recovery and new iecbnsist
factual allegations, after defendants had filedadion for summary judgment, whep&intiffs
should have known the theory and facts when several earlier complaints wed) draéer.
Regal Cruises, Ltd916 F. Supp. 300, 303-05 (S.D.N.Y. 1996jd, 116 F.3d 465 (2d Cir.
1997) (denying a motion to amend the complaint to add additfactual allegationsen
months after deadline to amend and two years after eambpVas filed, where plainti§hould
have known the facts at the initial filirg the casgethe request to amend was in bad faith, and in
any eventhe amendmenwould be futilg. Before August 2018, with a split in the District
Courts and no ruling yet from the Second Circuit, NCUAB can hardtyibeized for not
guessing correctly how the law would evolvewadlother judges in this distriedsofoundthat
NCUAB'’s legalposition that it had standing was taken in good fagheNat'| Credit Union
Admin. Bd. v. Deutsche Bank Nat'l Tr..Qdo. 14 Civ. 8919 F. Supp. 3d-, 2019 WL
5190889, at *6 n. 7 (S.D.N.Y. Oct. 15, 2019 Ilearly, this standing issued to differing
opinions at the district court level, and it is a fair inference that NBP#& assertion of
derivative standing in the FAC was made in good f§jtWells Fargo 1] 2017 WL 3610511, at
*20 (finding thatNCUAB had a genuine belief in théace of unsettled law that it was the real
party in interestiwhere defendants made similar arguments as to NCUAB’s purported litigation
strategy.

C. Prejudice to HSBC

“In determining what constitutégrejudice’, [courts]generally consider whether the

assertion of the new claim or defense would ‘(i) require the opponent to expend aignific
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additionalresourceso conductdiscoveryand prepardor trial; (ii) significantly dday the
resolution ofthedispute;or (iii) preventthe [adverse partyfom bringingatimey actionin
anothejjurisdiction.” Monahan v. Nework City Dep'tof Corr., 214 F.3d 275, 284 (2d Cir.
2000)(quotingBlockv. First Blood Assocs.988 F.2d 344, 350 (2d Cir. 1993)).

HSBC arguesthatpermiting NCUAB'’s amendmentaisessignificantlegalandfactual
issues equiringanew round ofdiscovery. Te Ordeffinds, to thecontrary, hatary discovery
necessaryor HSBC’s new defenseswvould be “extremelylimited,” andthat he patiesshould be
ableto completetha minimal discoverypbdore the summaryjudgment briefsare due inJune
2021. TheOrderfurthercitesJudgeFailla’s ruling in WellsFargo 1l, which findsthat asmilar
substitution othe Separatelrusteewould require “minimakdditionaldiscovery.” WellsFargo
II,2017 WL3610511at *20. This analysis is natleaty erroneous.

HSBC arguesthat it hasalreadyparticipatedin extensive discovergn the assumption
that NCUABIs the Plaintiff, andthat beingsubjected to expansialditionaldiscoverywould
beprejudicial This arguments unpersuasiveecause the completed discoveryill remain
relevantand ikely will be supplementedrdy minimally. JudgeNetburn, whowrotethe Order,
controlsthe extentof future discoveryn this cag. She also oversadiscoveryin NCUAB'’s
relatedca® againstWells Fargq where substitutionof the Separatelrusteeresultedin only
minimal additionaldiscovery. Were NCUABIs simply amendinghe Complaint tosubstitutea
party in interest, andraidenticalamendment imsimilar action resultedin minimal discovery,
the Ordets holdingthatadditional discoveryvill not prejudiceDefendantis notclearly

erroneous.

2 The partiesnakearguments regarding the timeliness of the NGN Trelsited Claims brought
by the Separate TrusteAs the Qderdoes not rule on this issugjs not addressed here.
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D. Futility

The Orderholds that therequestedelief would notbefutile because¢he underlyingtrust
documentgrantthe Separate Trustee thecessarypowersto qualifyasthereal partyin interest
Specifically,the Orderfindsthat (1) theIndentue Agreemat provisions permitting the
Indenture Trustee (BYM) to retaintheright to recovey or to terminate theSeparate Trustee for
cau® or with consat do not predudethe Indentue Trustes from assigning itsstatus as thereal
partyin interestto the Separate Trustegnd(2) the IndentureAgreement itselfivasnot violated
by theappointmenbf the Separatdrustee’ Thesdindingsarealso notclearlyerroneous.

TheOrderholds thatthe IndentureAgreement’provision permittinghe Indenture
Trusteeto terminate the&Separate Trustee foause dognot precludeassignmenby rendeing an
assignment incomplete TheOrderrelieson Navarro Sav. Ass’'n \Lee,446 U.S. 458 (1980jn
which the Supreme Court held thatatrusteewas therealparty in interestwhereit “posseqed]
certain customargowersto hold, manage, and dispasieassetdor the kenefitof others” andthe
trustbeneficiariescould “neithercontrolthedisposition ofthe] actionnorintervenein theaffairs
of thetrust exceptn themod extraordinarnsituations.” Id. at 464-65. This rule remained true
evenwhere beneficiaries hatle power to removethetrustee because “this form o€ontrol’ [of

beneficiaries wer trusteespoesnot strip thetrusteef the powersthat makehemreal partiesto

3 Whether HSBC has standingdballengethe Separate Trustee’s assignmamthe theoryhat

the assignment violates the terms of the Indenture Agreameedtnot be addressed here, since
HSBC'’s arguments fail on the meritSeeBlackRock Allocation Target Shares: Series S

Portfolio v. Wells Fargo Bank, Nat'l| AssNo. 14 Civ. 10067, 2017 WL 3610511, at *16
(S.D.N.Y. Aug. 21, 2017) (declining to hold on the issue of whether the defendant has standing
to challenge the validity of the Separate Trustee Agreement as a means of cigatlengi

Separate Trustee’s rephirty-in-interest statubecause, the challenge fails on the merits)

12



thecontrovery . .. Id. at465 n. 14. Unde thisrationale, he Orderappropriate} found the
languag@ in the appointing clauses- “transfer[ing]. . . dl legal title, daims, powers,rights,
authorities, and dutsof the Indentue Trustee. . .in connection withhe [atissueclaims]’ to

the Separa¢ Trusiee-- renderedthe Separate Trustee threal party in interest HBC arguesthat
the Order’sreliance orNavarrois improperbecauseNavarro addressetherelationshipbetween

a trustee anttustbeneficiariesnotbeweenatrustee an@ separate truste®ut this formalistic
readingof Navarromischaracterizeds broade principle. Thefactthatthe Separate Trustee can
be terminatedor cau® is insufficientto strip the Separatelrusteeof its realparty-in-interest
status. JudgeFailla reachedhe sameconclusion based on tisanme contractublanguagean
WellsFargo Il. See WellsFargo II, 2017 WL3610511, at15.

The Ordersmilarly finds thatthe IndentureAgreemenprovisions permittingthe
IndentureTrusteeto retaintheright to recoverydid notprecludeassignmenby renderingan
assignment incompleteunderSecond Circuitase law. HSBC arguesthat, because thindenture
Trusteeretainstheright to anyrecoveries obtained undire agreement;prudentialquestions”
ariseunderSprintCommc'ngo., L.P. v. APCGervs., Inc.554U.S. 269, 290 (2008jHe
“prudentialstandingdoctrineembodiegudicially selfimposedlimits on the exercise of federal
jurisdiction.” (internal quotatiormarks omitted)). ButunderSprint although theSupreme Court
has “imposed [prdential limitationsjn prior casesvherea plaintiff has soughto asserthe
legal claimsof third parties,”id. at 289, suglimitations are not appropriatevherea party has
been“assigned . . all rights, titleand inteestin claims” id. at 290 (quotation marks aited).
Here,the Se@rate Truste& assigned*all legal title,claims, powers,rights, authorities, and
duties ofthe IndentureTrustee. . .in connectiorwith” the at-issie claims and hereforeSprints

limitation is inapplicable.
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TheOrder dsofindsthatthe appointment dhe Separat@rusteedid not violate the
Indenture Agreement itself. HSBC arguesthatthe Indenture Agreementgstrictthe Indenture
Trustee to appointing a Separate Trustee only for the purpose of meeting certain legal
requirements, which do not includssisting in bringingthis lawsuit. The Orderrejectsthis
argumenton the ground that the clause permittinthe appointmentf a Separate Truse¢
(Section 5.13(A)doesnotrestrictthe Indenture Trustee ithis way, andevenif the clause is
restrictive, thedutiesof the IndentureTrusteeincludeappearingn suitsto protecttheinterests
of theNoteholdersandGuarantor(Section5.01(a)(i)). Section5.13(a)expresslytates that
appointmenbf a Separate Trustis permitted “for the purpose ofmeetinglegalrequirements
applicable to [thelndentureTrustee]in theperformancef its dutieshereunder . . .” Section
5.01(a)(i), which identifis “[t]he rights, duies and liabilities of the Indenture Trusteg further
stateghat ‘{t}he Indenture Trusteghallhavethefull powerandauthorityto doall thingsnot
inconsistentvith the provisionsof this Indenturethatit maydeem advisable order to. . .
institute,appeatin or defend anyuit or otherproceedingvith respechereto, otto protectthe
interestof theNoteholdersaand theGuarantor.” Read together, thesiausesexpresslypermit
appontment ofa Separate Trustee pursuethis lawsuit The languagen the GrantingClause
precludingthe assignmerdf anyinterest inany asset constitutinghe Trust Estate
“except asexpressly providedherein” doesna change theinterpretation.See adoWellsFargo
II, 2017 WL 3610511, at *16 (“Readintigesesectiondogetherand inthe contextof the
broadernndenture Ageementthe CourtbelievesBNYM coul claim the appontmentof the
Separate Trustee wagecessaryo peamit it to meet thelegal requirementspplicabletoit in
the peformanceof its duties.”) This isparticularly true a this sagein thelitigationwherethe

Courtmust“resolveall ambiguitiesin thecontract inPlaintiffs' favor.” Yazurlo v. Bd. of Educ.
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of City of Yonkers, No. 17 Cwv. 2017, 2018 W 4572255, at *3 (S.D.N.Y. Sept. 24, 2018);
accordEternity Glob. Master Fund Ltd. v. Morgan Guar. Tr. Co.MfY, 375 F.3d 168, 178 (2d
Cir. 2004)(“Unless forsome reason ambiguitymustbe construed againshe plaintiff, a
claim predicated on enaterially anbiguouscontract tem is notdismissibleonthepleadings.”).
Finally, theOrderholds thatthe IndentureAgreemenpermits thdndentureTrusteeto
consento theSeparatd rusteepursuingthis litigation underSection5.13(b)(i),and cites in
support WellsFargo 1, which reachethesame conclusioan NCUAB’s motion to supplement
its complaint ageast Wells Fargo. See generafiWellsFargo I, 2017WL 3610511.HSBC
argwes hat theOrderrunsafoul of basiccontract interpretatioprinciples beause théndenture
Agreementloes not permithe IndentureTrusteeto relinquishall control overthelitigation to
the SeparatTrustee The relevantlause(Section 5.13(b)(i)stateghat“the rights, powers,
dutiesand obligations conferred onposed uposuchseparat®r co-trustee shalbe conferred
or imposed upon and exercisedperformed bytheIndentureTrustee and such sep#e orco
trustegointly, asshallbeprovidedin theappointinginstrument.” Theappointinginstrument
here in turn providesthat“the Separat@rusteeshallassumenyandall legal title, claims,
powers, rights, authorities, and dutadghe IndentureTrustee. . . in connection with the”
claimsin this action. As the Orderfound, interpetingthis clauseto barthe Indenture Truse
andthe SeparatTrusteefrom acing separatelyon the IndentureTrustee’sconsentwould make
appointmentbf a Separatd@ rusteepointless Such an interpretation would run afoul of basic
contractinterpretation pinciples SeeMarin v. Constitution Realty, LL&Z1 N.E.3d 530, 534

(2017) (“[A] contractshouldberead asawhole, ...and ifpossiblet will beso interpretecsto
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give effectto its generalpurpose.”)(internal citationomitted).* It is not clearlyerroneougo
interpret thecontrad aspermitting the Separatelrusteeto pursuethis litigationindependently
from thelndentureTrusteeupon thdatter'sconsent.SeeWellsFargo 11, 2017 WL 3610511, at
*16 (“Finally, theCourtagreeshatthe TrustAgreement’goint-action requiremerdoesnot
precludeon its face aractiontakenby the SeparatTrusteewith thelndentureTrustee’s
consent . . BNYM’s consento the termsof the Separate Trustee Agreemewtiencedo the
CourtBNYM's belief that thetermsoutlined therein are ‘noinconsistentwith the Indenture
Agreement’sprovisions. A thisstage the Court creditghat interpretatiori).

IV. CONCLUSION

For the foregoing reasorbe Ordergrantng leaveto file a supplemental First Amended
Complaint and substitutBraeme WBush the Separate Trustee, as Plaintiff for certain clasms
adopted.HSBC’sobjection is OVERRULED, and the motion to vacate is DENIENXZUAB'’s
motion to submit a sureply is DENIEDas moat

The Clerk of Court isespectfullydirected to close the motioas Docket Ng. 379 and
384.

Dated: January 8, 2020
New York, New York

7//4/)/

LORl(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE

4 TheIndenture Agreement provides that it is governed by New York Faderal courts sitting
in diversity generally apply the choiod-law rules of the forum stategeKlaxonCo. v. Stentor
Electric Mfg. Co., 313 U.S. 487, 496 (19419¢cordChristian v. TransPerfect Global, Ind7

Civ. 5554, 2018 WL 4571674, at *4 (S.D.N.Y. Sept. 24, 2018), and “New York law gives full
effect to the parties’ choieef-law provisions.” Dins v. Nationstar Mortgage, LL@o. 16 Civ.
2943, 2017 WL 570941, at *3 (S.D.N.Y. Feb. 13, 2017) (qudfiragk v. Lipsay97 F.3d 640,
645 (2d Cir. 1996)).
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