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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

VICTOR H. ALVARADO BALDERRAMO,
individually and on behalf of all other persons
similarly situated

Plaintiff,

- against : OPINION AND ORDER
: 15 Civ. 218ER)
TAXI TOURS INC,, d/b/aBIG TAXI TOURS; :
CHRISTOPHER PRESTONgintly and severally
MICHAEL ALTMAN, jointly and seerally; and
HERNANDO CASTROjointly and severally

Defendants.

RAMOS, D.J.:

Victor H. Alvarado Batlerramo(“Plaintiff” or “Balderramd), filed this classaction
pursuant tadhe Fair Labo Standards Act of 1938FLSA"), 29 U.S.C. § 20kt seq.and New
York labor lawsagainstTaxi Tours Inc., ding bushess a8ig Taxi Tours(“Taxi Tours), and
jointly and severally againg owners, shareholdersfficers, or maagers Christofher Preston
(“Pregon,” effectively terminated on December 28, 201B)ichaelAltman (“Altman’), and
Hernando Castro Castrd) (collectively,“Defendanty. Balderramo claims that he was
employed by th®efendants as a tour bugayatorandthat inter alia, they failed b payhim
minimumandovertime wage The Court granted Balderransonotion forleave toconditionally
certify the wllective action buthe has tlken no substantivaction in the casm approximately
eighieen maths. Accordingly, Taxi Tours filed a motion for failure to gsecute.

For the reasonssforthbelow, the CourDENIES Defendantsmotionfor failure to

prosecutewithout prejudice
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l. Factual Background

Balderramanitiated the instant caserer faur years agmn March 23, 2015, purpedly
on behalf & himselfand ohers smilarly situated Doc. 1. Balderramavorked as a tour bus
operator for Defendants from approximately July 2010 to April 284dept between
appoximatelyAugust 2013 ané&ebrwary 2014. Doc. 3 1 21; Doc. 403 Accordingto
Balderramo, Defendants employed betwemgit to terother tour bus drivers who worked
similar hours and were similarly unpaid and underpaid fortiowe during the relevant time
period. Doc. 409 8 Hefurtheralleges that he and the other tour bus drivers were uninformed of
theirminimum wagerights during this timeDoc. 31 29.

Taxi Tours is a tour operator busings®New York City. Doc. 3 I 13.Altman, CastrqQ
and Preston were allegediwners, shareholder®fficers, or managers of Taxi Tours and
exercised substantial control otkeir employes’ functions, hours, and wagds.. I 14-19.
However,Preston was not affdted with Taxi Tours prior to November 21, 2014. Doc.168
OnDecembe28, 2015Balderramo amenddus complaint, removingreson as a defendd.
Doc. 3. The Coumpresumse familiarity with the remaining facts of the caparsuant to its June
9, 2017 Opinion and Order. Doc. 50.

Il. Procedural Backgound

OnOctoberl4, 2016 nineteen months after filing his initial complaiBglderramo
moved to conditionallgertify the ®llective action based on the FLSA claims only, and for
permissionto send ntice of the litigationto the proposed plaintiffs. Doc. 39. Pursuant to
FLSA, an individual mgfile suit against an employen behalf ohimselfand others similarly
situated who give consent in writing to become party plaintiffs pursuant tw lalv29 U.S.C. §

216(b). Doc. 5@t 4 District courts have discretion fadlitate collective actios by



auhorizing notice to potential platiifs informing them & the pendency of the action and their
opportunity to optn as repesented plaintiffsld. (citing Mark v. Gawker Melia LLC, No. 13
Civ. 4347 (AJN), 2014 WL 4058417, at *2 (S.D.N.Y. Aug. 15, 2014)

OnNovember 4, 2016, Taxi Tours oppotkd motion to certiffhe class and filed
cross motion for judgment on the pleadings pursuant to Rt¢ df2he Federal Rules of Civil
Procedure. Daocs. 42, 43axi Tours argued thalhe potatial opt-in daintiffs’ claims were
time-barredbecause theglid not submit a writtewonsent to opt in before the end of gleged
FLSA threeyearstatute ofimitations period.Id. at9. Balderramo countered that the claims
should be equitaly tolled to approximately March 2015 for the aptplaintiffs because
Defendantgailed topost the required notice of employee rights under FLSA and so the potential
plaintiffs were uninformed of their rightdd. at 10. Balderramdiled hiswritten consent to
become a party plaiifit on November 18, 2016. Doc. 44. As of théeda thisOpinion and
Order, noone elséhas opted into the action.

On June 9, 2017hé Caurt denied judgment on the pleadings and instgadted
Balderramos request tacertify a FLSAcollective action constiting all tour bus operats
employed by Taxi Tours with the hrree years prior tBalderramdiling the complaint on
March 23, 2015. Doc. 50The Court conditionallycertified the classauthorized notie to
potentialopt-in plaintiffs, andgave Balderraman opportunity tehow that the collective action
claims vere nottime-barred. Id. at 11.

However, despite this decision in his favoalderramo has not taken aswybstantive
action in the dockesinceNovember 21, 2016, when he responded to the judgment on the
pleadings andlasscertificationmotions. Docs. 47, 48n December2017,approximately six

monthsafter the Couts June 9, 2017 Opinion and Order, Taxi Tours reached out to Baiuzr



andnoted that they had not hedrdm him since then Doc. 60, Ex. A.Theyquestioned Isi
interest in continuing to gsecute the case given the lengthyreonth silence.ld. Theparties
then conferred over the telephone arehmorialized their conversah by emailitheyagree that
Taxi Tours would prifer certaindocuments foclass discovery ahdiscussedheterms of the
noticeBalderramo was to serid the purportedlass. Id.

On Jnuary4, 2018, Balderramo sent Taxi Tours a propos&te,which Taxi Tours
sent back with rdthed comments omahuaryl2, 2018.1d. But Balderramo did not respond.
Six months later, on July 13, 20I8xi Toursreached out to hiragain asking whethére
planned to continue prosecuting the case and requesting an extension on the discovery
documents. Dc.71, Ex. Al On June 3, 2019, after approximately eighteen mafteidence
from BalderramoTaxi Tours asked the Court to h@donferencso they couldequest leave to
file amotionto dismiss for failuréo prosecute. Doc. 58Balderramadid not respond to the
letter motion but sent counsel to contestnaissalduring the July 102019 conference.
Balderram&s counsel did not pragte a reason fosuch a long day in case actity but asked
for timeto continue the caseTaxi Tours filedthe mdion to dismisson August 9, 2019,
pursuant to Fedal Rule of Civil Rocedure 4(b). Doc. 58.

[1I. Analysis

Rule 41(b) of the Federal Rules of Civil Procedstages thia defendant may move to
dismiss an action omg claim against it “[i]fthe plaintiff fails to prosecute or to comphkith
these rulesr a court ordet. Fed. R. Civ. P. 4b). Alternatively, a district court magua sponte

dismiss an action for lacf prosecution pursuant to Rule 41(bjinnettev. Time Warner997

! Balderano did not respontb Taxi Tours email untilSeptember 6, 2018fter Defendants sought to dismiset
case for failure to prosecute. At that time, evincing no small amount apehute also askedetCourt for a
conferencen cortemplation offiling a motion for sanctions againBaxi Tourspursuant to Rule 37(d)(A)(ii) for
failing to respond to diswery demandsDoc. 71, Ex. A see alsdoc. 61.
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F.2d 1023, 1027 (2d Cir. 1993). Unless the dsal oder state®therwise, a dismissal under
Rule41(b) operates as an adjudication on the merits. Fed. R. Civ. P. 41gb)ctlBaurts have
discretion to effect dismissplrsuant to Rule 41(b)SeeNitav. Connecticut Dep’of Envitl.
Protection 16 F.3d 482, 48&d Cir.1994);Alvarezv. Simmons Mkt. Research Bureau,,Inc.
839 F.2d 930, 932 (2d Cir. 1988)The Second Circuit has cautioned, howeVeatthe
discretionto dismis a case under Rule 41@&hould be exercised sparingly and only when the
district judge is “sure of the impence of lesser sanctionsChira v. Lockheed Aircraft Corp.
634 F.2d 664, 665 (2d Cir. 198@)cordLewis v. Rawsqrb64 F.3d 569, 57@d Cir.2009).

A failure to progcute warranting Rule 41(b) dismissah beevidenced by1) anaction
lying dormant with no significant activity to movefarward or (2) in a pattern of dilatory
tactics, for exampleégroundless motions, repeated requests for coatioes or persistent late
filings of court ordered papers.’Burgess v. Goodmaio. 18CV-6584 (VEC), 2019 WL
719199, at *2 (S.D.N.Y. Feb. 20, 201@)tationomitted. To determine whethdo dismiss a
case undeRule 41(b) for failure tonqpseate, district courts empy a baancing test that
considers the following five factors: (1) the duration of the plaintiff's faguf2) wheter
plaintiff had received notice that further delays would result in dismissal; (Iherhide
defendants likely to be prejudiced byfther celay; (4) whether the district judge has taken care
to strike the balance between alleviating court calermlagestion and protecting a party’s right
to due process and a fair chance to be heard; and (5) whethesttice jddge had adequately
assessethe efficacy of lesser sanctionSeg e.g, U.S. ex rel. Drake v. Norden Sys., |I875

F.3d 248, 254 (2d Cir. 2004).



1. Duration of Plaintiff's Failures

First,adelay ofmerely a matter of onthsmay warrant dismgal. Lyell Theatre Corp. v.
Lowes Corp.682 F.2d 37, 42—-43 (2d Cir. 1988ke also Chira634 F.2dat 666 (holdingfailure
to take any action duringjx-month periodustified dismissal under Rule 41(b)Balderramos
lastsubstantie actionin the caseprior to attendinghe July 10, 201%onferencewas to email a
proposed nate for the purportedlassto Taxi Tourson January 4, 2018. Doc. 60, Ex. Aaxi
Tours returned a redlined version to him on January 12, 2018, but Balderramo did not respond
until approximaely nineteermonthslater, on September 6, 201®here he said he had no
objections to Taxi Tours’ revisions. Doc. 60, Ex. BeeWest v. City of New Yqrk30 F.R.D.
522, 525 (S.D.N.Y. 199(kollecting casewhere courts dismissed cashse to long periods of
inactvity, ranging fromsix months to one yegar

Balderramacontends thathe primary reaonfor hisdelay in the case iBaxi Tours’
failure to respond to the December 21, 2017 discovery demands. Doc. 69, 7. Hawever,
argumenis nonsequtur and does nagxcuseBalderramas inactivity, as iis, he, whohad a
duty toadvancehis casaliligently. Moreno v. Jeung309 F.R.D. 188, 190 (S.D.N.Y. 2015)
(citing Fed. R. Civ. P. 41(b)see alsaM & H Cosmetics, Inc. v. Alfin Fragraes, Inc. 102
F.R.D. 265, 267 (E.D.N.Y. 1984)The plaintiff is the party institutindghe suit and therefore is
expected to pursue his interests by prosecuting it. The defendant cannot be egpeoiadd
the impetus to push the action forwajd.”

Balderamo’s long periodbf inactivity is especially egregious as the Court nateits
June 9, 2017 Opinion drOrderthat equitable tolling claimsould playa prominentole in the
case Doc. 50, 12.Balderramcdhadspecfically challengedlaxi Tours’ argument abut the

statute of limitatios barby allegingthat the potential ogh plaintiffs were unnformed about



their rights under FLSA andf ther opportunity to sueld. at10. The Court authorized such
notice and conditionally certified the skto give Balderamo time tgorove that was the case
Id. at 13. And yet as of thedate of this Opinion an@rder, Balderramo has failed both notify
the potential class membeesd diligently pursue develogentof the factual reord regarding
the eqiitable tollingissue Thus, not only hasdderramo failedn his dutyas a plaintiffto
diligently prosecute his case, but he AEspwithheld such an opportunifyom the potential opt-
in plaintiffs—whom he purported to bring the case on behalflof-reot providing hem wth
notice. Doc. 3 1
2. Prior noti ce of dismissal

Second, notice is not required when plaintiff had knowledge of theeqoences of his
actionsin regard tdfailure to prosecute the cas€éhe Supreme Court and this Circuit have held
that when tk circumstances of the cga®videda plaintiff with awarning of dismissal, thea
prior ndice or hearingvasnot required.See Link v. Wabash R. C870 U.S. 626, 633 (1962)
(holding digrict cours may dismiss complaint for failure frosecute withoudffording notice
or adversary hearing plaintiff when circumstances make such action appatg); Lyell, 682
F.2dat 42(similarly holding lack of notice does not necessarily ezdtsmissalvoid, rather
adequacy of noticer hearimg turns on plaintiffs knavledgeof consequencesf his actions In
Link, theSupremeCout sua spote dismissed the action for failure to prosecute whlamtiff’'s
counsel failed to appear for a greal conference anfiailed to indi@ate a reasonable excuse
his nonappeance. Link, 370 U.S. at 628-29In Lyell, the plaintiffreceived three warnisghat
dismissal wapossible, and defendant filedotiors to dismiss including for failure to prosecute,

for which the court held hearings ohyell, 682 F.2dat 42



Here,therecord does not show circumstances that would have clearly notified
Balderramahe mnsequences of his actions wordgult indismissal, such as to keadvance
notice and hearing unnecessafyf. United States v. Seltzd27 F. Supp. 2d 172, 174 (E.D.N.Y.
2000) (holdingcircumstanceprovided adequate knowledge when court warned plaintiff about
sanctions for being late to hearing). Taxi Touediance on &authern District of New Yk
casewheretheplaintiff “halted the litigation for five monthss uravailing becauseaid plaintiff
wason notice of the pasble sanction of dismissalOsborn v Montgomer\o. 15 CV 9730
(NSR)(LMS), 2018 US.Dist. LEXIS 60985, at *7-8 (S.D.N.Y. Apr. 6, 20L8Balderram¢s
first warnirg of dismissalwasTaxi Touss’ letter notion for a conference to dismiss the action on
June 3, 2019, and suabticedoes not apply retroactively to the prior periodnaictivity. Doc.

55. In July 2019, Balderramo sent counsel tgptfeemotionconferenceon the matteand
expressedhis desire to continue litigating the cageccordingly, this factor weighs against
dismissal.

3. Prejudice to Defendant

Third, prejudice to defendants resulting from unreasonable dedayise fairly preumed
as a matter dhw. Lyell, 682 F.2cat43 (fif teermonth delay)accordChira, 634 F.2d at 666—
68 (six-month delay, but seeDrake 375 F.3dat 2%-57 (holding presumption of pralice is
rebuttable dependinghalegredo which delay watengthyand inexcusabldgkiting LeSane v.
Hall's Sec. Analystnc., 239 F.3d 206, 210 (2d Cir. 2001))heLeSanecourt held thatdespite
a presumption of prejudice, win¢here is no evidence in thecoed that plaintiffs delaycause
any particularor eeciallyburdensomeyrejudice to defedants beyond the thy itsef, then
this factorholds less weightLeSane239 F.3dat 210. Here, Defendantgenerally dege that

recollections are not as strong and witnesses may nerltwegavailable when there doag



delays in a casdut do not prode ary detailsof how they were prejuded Doc. 73, 8. Thus,
this factorweighs in favor otlismissalonly slightly.

4. Balancing of Plaintiff 's Due Process Rights and Cours Schedulinginterests
Fourth,under the circumstancdbe Gurt’'s need to alleviate congestidoes not
outweighBalderrano's due process rightsilt is nd the function of this Court to chase dilatory

plaintiffs while other litigants in this district seek access to thets.” Hibbert v. Apfel No. 99
CV 4246(SAS), 2000 WL 977683, at *3 (S.D.N.Y. July 17, 2000). However, the Second
Circuit has held thahere must be compelling evidence of an extreme effecbort congestion
before a litigat’s right to be heard is subrogatddicas v. Miles84 F.3d 532, 535 (2d Cir.
1996). No such evidenceaw presented herddditionally, where as hereplaintiff’s failure to
prosecute was ht and unobtrusive, rather than vexatious and burdensacheasy
swamping the court withirelevantor obstructionist filingsdismissaldue tothe court’s do&etis
not warranted Baptiste v. Sommerg68 F.3d 212, 218 (2d Cir. 2014jt{ng LeSane239 F.3d
at210). Accordingly, this factor weighagainst dismissal.
5. Whether Lesser Sanctions WillSuffice

Fifth, here, the aailability of lesser sanctions than dismissal with padéjeweigh against
dismissal A federaldistrict courts authority to dismiss a plaint#faction with prejudice
because of failureotprosecute cannot be doubtadnk, 370 U.S. at 629-3Bee, eg., Watkins
v. Matarazzp2015 U.SDist. LEXIS 178636, at *28—-29 (S.D.N.Geq. 22, 2015) (holding
court did not believéesser sanctits wouldeffectively ensur@rosecutiorwhereplaintiff had
disobeyed coursdiscovery order). However, the sousmdrciseof discretion requires judges to
consider and usedeer sanctions than dismissal when appropri&ehenck v. Bear, Stearns &

Co, 583 F.2d 58, 60 (2d Cir. 1978)mposing a lesser sanctiguch as an ordeequiring



plaintiff to move the case forward within a specified period of time, is sufficient to vindicate the
Court’s authority to manage its own affairs. Id. at 60-61 (citing Link, 370 U.S. at 630-31).

While Balderramo does not provide cause for his lengthy delay, the record does not
indicate the lack of prosecution was motivated by an obstructionist litigation strategy. Dodson v.
Runyon, 86 F¥.3d 37, 40 (2d Cir. 1996) (holding suitability of lesser sanctions is connected to
reasons for delay). Balderramo asserted that he is now available and ready to comply with Court
orders and expressed his desire to continue prosecuting the case at the July 10, 2019 conference.
Doc. 69, 14-15.

Accordingly, the Court directs Balderramo to send notice of the litigation to the purported
class of opt-in plaintiffs within 30 days of this Opinion and Order. Balderramo is hereby on
notice that failure to comply with this or any other Court order, or further unreasonable or
unexcused delays in prosecuting the case, may result in dismissal with prejudice.

IV.  Conclusion

For the reasons set forth above, Taxi Tours’ motion to dismiss is DENIED, without

prejudice. The parties are directed to appear for a subsequent conference on November 15, 2019

at 3:30 P.M. The Clerk of the Court is respectfully directed to terminate the motion, Doc. 58.

It is SO ORDERED.
Dated:  October 11,2019 o~
New York, New York /("’ }

Edgardo Ramos, U.S.D.J.
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