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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X
MFW ASSOCIATES, LLC,
15 Civ. 2513 (PAE)
Plaintiffs,
OPINION & ORDER
_V_
STEVEN PLAUSTEINER and SUSAN PLAUSTEINER, : ~
. USDC SDNY
Defendants. : DOCUMENT
: ELECTRONICALLY FILED
X DOC #: ‘ -
DATE FILED: 3/ 27// ¢

PAUL A. ENGELMAYER, District Judge:
This case involves claims arising out of the failure of borrowers to repay loans made to
develop a now-closed ski resort in Vermont. The defendants, Steven Plausteiner and Susan
Plausteiner (“defendants” or “the Plausteiners™), have moved to dismiss the Complaint brought
by the plaintiff, MFW Associates, LLC (“MFW”), which claims that the Plausteiners owe unpaid
money under the operative loan agreement. The Plausteiners seek dismissal primarily on the
ground of claim preclusion (res judicata). They argue that prior litigation in Vermont relating to
the loans precludes MFW from recovering in this lawsuit. Separately, the Plausteiners argue for
dismissal on the grounds that the operative agreement—an "Amended Forbearance Agreement"
(“AFA”) reached after the borrowers’ initial failure to repay the loans—teleased them from
personal liability on the outstanding debt. For the reasons that follow, the Court denies the

motion to dismiss in its entirety.
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Background

A. Factual Background!
1. The $4.5 Million Loan and Snowdance’s Default
MFW is a limited liabilitycompanymanaged by Dan Purjes. Compl. 111, 13. MFW is
a creditor of Snowdance, LLC (“Snowdance”), a limited liability compahicivowned the
Ascutney Mountain Resort (“Resort”), a ski resort located in Vermiong]{6—7, 14. The
Plausteines were the majority owners and soféaers of Snowdancat all relevant timesd.
1 7%; they were alsthe sole owners of various other corporate entities involved iRébert’'s
development and managemaedt,f 8. These include@nowdance Realty Company (“Realty”),

Snowdance Ski Company (“Ski”), and Snowdance Hotel Company (“Hotel’}} 8

! The facts are drawn primarily from the Complaint, Ok¢:Complaint” or “Compl.”). For the
purpose of resolving the motion to dismiss, the Court assumes all well-pled factsue &ed
draws all reasonable inferences in favor of the plain8&#e Koch v. Christie’s IntPLC, 699

F.3d 141, 145 (2d Cir. 2012). The Court also comsttithe Amended Forbearance Agreement,
attached as Exhibit 1 to defendants’ memorandum of law in support of their motion igsdism
Dkt. 20, Ex. 1 (“AFA”). Consideration dhe AFAis proper because, as the operationtract
underlyingplaintiff’'s claims, it is incorporated by reference in, and integral to, the Complaint.
Chambers v. Time Warner, In€82 F.3d 147, 152-54 (2d Cir. 2002)W]hen a plaintiff
chooses not to attach to the complaint or incorporate by reference a [document] upoih which i
solely relies and which is integral to the complaint, the court may neverthateshe document
into consideration in deciding the defendant’s motion to dismiss, without converting the
proceeding to one for summary judgmentidlowecki v. Fed. Expres3orp. 440 F.3d 558,
565—66 (2d Cir. 2006) (alterations in origin@hternal quotation marks omittefuotingint’l
Audiotext Network, Inc. v. Am. Tel. & Tel. C&2 F.3d 69, 72 (2d Cir. 19953ff'd, 552 U.S.

389 (2008). The Court did not consideowever, the “Discharge Separate From Mortgage,”
attached as Exhibit 2 to defendants’ memorandum of law in support of their motion igsdism
Dkt. 20, Ex. 2, at 1. Although defendants contend that this document relates to certain
provisions of the AFAIt is neither referenceuh, nor incorporatetdy, MFW’s Complaint, and
therefore may not be considered at this stage.

2 MFW represents in its briefs that, July 2010, the Plausteiners surrendered their membership
interests in Snowdance. That factual claim is neither reléanatr cognizable on this motion.



On May 19, 2005, Snowdance obtained a $4.5 milban from the Palisades Regional
Investment Fund (“PRIF")tke“PRIF Loan”) pursuant to a promissory note dated May 19, 2015
(the “Note”). Id. 1 93 The PRIF Loan was secured by the buildings, improvements, and fixtures
upon the Resortld. The Plausteinengersonally guarantedte loan Id.

Around December 2007, Snowdance defaulted on the PRIF Loan and PRIF initiated
foreclosure proceedisg ld. 1 10. PRIF and Snowdantteenentered into an agreemehat
PRIF wouldrefrainfrom enforcing its rights and remedies under the PRIF Loan subject to
certain conditions (“Forbeance Agreement”)ld. § 11

Around February 2008, howevé&nowdance defaulted on the Forbearance Agreement
and PRIF resumetthe foreclosure proceedings Vermont state court (“the Vermont Action”)

Id. 11 12, 20.
2. The Assignment to MFW and theAFA

Around October 2008, MFW purchasead was assigned, the PRIéan. Id. § 14.

MFW thenentered intdhe AFA, titled “Amendment No. 1 to the Forbeararsgreement dated
June 30, 2008"-a key document herdd. 11 15-16% The agreement extenddte period of
forbearance until October 1, 2008l. § 16.

TheAFA dates that itvas entered into “by and between”:

MFW ASSOCIATES, LLC, . .. (the “Lender”), who is the successor
and assignee of PRIF ASCUTNEY, LLC (*PRIF"), and
SNOWDANCE LLC, . . . (the Borrowef), STEVEN
PLAUSTEINER . .. SUSAN PLAUSTEINER .. (each sometimes
referred to herein as aGtarantot individually, jointly and

severally as theGuarantory, SNOWDANCE SKI COMPANY,
... SNOWDANCE HOTEL COMPANY, . . . SNOWDANCE

3 Although the Complaint refers to PRIF, the AFA and other documents indicate thatityis ent
full name is PRIF Ascutney, LLCSee, e.gAFA at 1.

4 The AFA recites that Snowdance defaultecthe December 2007 forbearance agreement, and
that MFW agreed to a second forbearance agreement dated June 30, 2008. AFA | 2.
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REALTY COMPANY, ... STEVEN PLAUSTEINER and SUSAN

PLAUSTEINER, (colectively, the Pledgors, and together with

the Borrower and the Guarantors, are referred to herein as the

“Debtor”).
AFA at 1. The AFAprovides that it “shall be deemed incorporated into and made part of the
Transaction Documents|Id. 8 10. These, in turn, are definecetacompasthe PRF Loan and
the associated promissory note, the agreement for the sale of the PRIB MiaWtand the
associated assignment, and “all instruments, documents, mortgages, forbegnregroersts and
other agreements exged in connection therewith or related thereto, and amendments
modifications, or supplements theretdd. | 1.

At the time MFW purchased the PRIF Loan, it had an unpaid principal balance of $1.35
million. Compl. T 14 Section 5(apf the AFA provides that, to satisfy the obligations under the
PRIF Loan,'Debtor shall pay” taFW, by October 1, 2009, the reduced amount of
$850,000.00, plus 20% interest calculated from the date of the agreement and the date of
payment, plus reasonable fees, costs, and expenses incurred by MFW as a resuttarhent
of the Transaction Bcuments between the date of the agreement and date of payRéng
5(a) Compl. 1 17. But, ithe Debtor did not pay #it reduced amount by October 1, 200%,(8)
providesthatMFW’s agreement to accept the reduced balance would become void, and “Debtor
shall pay to [MFW] the entire outstanding Debt, . . . which shall become due and payable
immediately” which includes all accrued and unpaid interg¢sereon to date, plus dées,
costs, and expenses.” AFA 8§ 5(b); Compl. 1 18. Section 5(b) provides that “Debtor also
acknowledg@s that it is obligated to pay any additional legal fees incurred by [MFW] thtbeg

collection of the entire indebtedness owed by Debtor pursuant to the terms adribaction

Documents.” AFA 8§ 5(b).



In addition to the costs and fees described in 8 5, 8 4 imposes additional obligations on
the Debtor regardingosts and feeslt provides: “The Debtor . . . jointly and severally agrees to
pay on demand all costs and expenses, if any (includingasonable attorneys’ fees and
expenses), in connection with the enforcement . . . of this Amendmdng”4.
Finally, two provisions in 8§ &re relevant hereSection 8(a) provides that the Debtor
“shall executed [sic] and deliver to [MFW.jmited Liability Membership Pledge Agreements
from Steven Plausteiner, Susan Plauste[&i], [Hotell, and Realty pledging all of the
limited liability common membershipteress owned by each person or entity in Snowdance.”
Id. 8 8(a) And § 8(e) provids that:
[MFW] hereby releases Guarantors, Steven and Susan Plausteiner,
from their obligations under the Transaction Documents and from
any guaranty relating in any way to the Transaction Documents,
including but not limited to, (i) the Guaranty dated May 19, 2005
given by the Guarantors in favor of PRIF and (ii) the Limited
Guaranty dated May 19, 2005 given by the Guarantors in favor of
PRIF (together th “Guarantees”). The Guarantees are hereby
terminated and of no further force or effect. This release sl
only apply to Guarantors.

Id. & 8(e)

3. Prior Judicial Proceedings in Vermont

As the Complainteflects, there have been legal proceedinggimmont ‘ftelating to the

underlying PRIF Loan, with MFW foreclosing on the physical collateral titaired the PRIF

5 This section of the facts draws upon the publicly available docket and filings iretheokt
Action, including legal submissions there by the parties, copies of the undergnsgdtion
documents attached to those submissions, and the Vermont court’s orders and judgmsents. |
appropriate to consider these materials in resolving defendants’ motion tosdissexsl ones
judicata, as courts resolving such claimmsditinely take judicial notice ofatuments filed in

other courts . .not for the truth of the matters asserted in the other litigation, but rather to
establish the fact of suchidation and related filings.’Giannone v. York Tape & Label, Inc.

No. 06 Civ. 6575 (JFB), 2007 WL 1521500, at *1 (E.D.N.Y. May 23, 2007) (internal quotation
mark omitted)quotingKramer v. Time Warner Inc937 F.2d 767, 774 (2d Cir. 19919jf'd,

548 F.3d 191 (2d Cir. 2008per curiam)



Loan.” Compl. 1 20. Th¥ermont Action(Docket No. 175-3-08 Wrcv) was brought in
Vermont Superior Court, Windsor Cour@il Division. Thefollowing is an overview of that
action. The Court provides a more detaibttountn its discussioninfra, of defendant’s
argument for dismissdlased omes judicata

On March 11, 2008 RIF commenced théermont Action by filinga Complaint of
Foreclosure seeking to foreclose on the mortgage that secured the PRI&sLaaesult of
Snowdance’s default on the loan. Complaint of Forecld§life15; Vt. Dkt. Entry 3/11/08.
The foreclosure proceedings were stayed on account of the forbearancecatgeksacribed
above however, theyesumedn November 3, 2009SeeVt. Dkt. Entries 3/23/09 and 11/03/09;

Compl. 11 12, 15-16&eeAFA.

Specifically, the Court considered: the Docket, No. 175-3-08 Wrcv, Vermont Superior
Court, Windsor Civil Division, Dkt. 45-2 through 45-5 (“Vt. Dkt.”); the Complaint of
Foreclosure dated February 28, 2008; Dkt. 51-1 (“Complaint of Foueelpsthe Amended
Complaints of Foreclosure dated January 29, 2010, June 29, 2010, and June 6, 2011, Dkt. 51-8
through 51-10 (collectively, the “Amended Complaints of Foreclosure”); the Supplment
Complaint, Dkt. 514, at £7 (“Supplemental Complaint” or “Supp. Compl.”); Plaintiff's
Memorandum of Law in Support of Summary Judgment With Respect to Pledged Membership
Interests, Dkt. 28 ("MFW SJ Br.”); the Decision Re: Cro$4otions for Summary Judgment,
Dkt. 24, Ex. C (*Vt. SJ Decision”); the Joint Stlption Regarding Motion to Sell Lift and
Motion for Preliminary Injunction, Dkt. 24, Ex. D (“Joint Stipulation”); the Entry Rdgay
Motion dated March 21, 2011 for the Motion to Allow Sale of Ski Lift, No. 23, Dkt. 46-3 (“Joint
Stipulation Order”); MFW’SOpposition to Snowdance Realty Company’s Motion for Partial
Distribution, Dkt. 46—4 (“MFW Partial Distribution Opposition”); the Decision on Pending
Motions, Dkt. 46—6 (“Pending Motions Decision”); the Judgment Order and Decree of
Foreclosure by Judicial Sale, Dkt. 41-1 (“Foreclosure Judgment Order”); theaddemn Cross-
Motions for Summary Judgment with Respect to Chairlift Sale Proceeds, Dkt. 46-9 (“V
Chairlift Decision”); MFW’s Motion for Order of Confirmation of Sale, Dkt. 46CMFW
Confirmation Motion”); Order of Confirmation of Sale, Dkt. 46—2 (“Confirmation Ordehg
Promissory Note dated May 19, 2005, Dkt. 51-4, at 9-23 (the “Note”); the Mortgage,
Assignment of Leases and Rents and Security Agreement dated May 20, 200%oftgage”),
Dkt. 51-4, at 25-76 and 51-5, at 1-14;Hoebearance Agreemedated June 30, 2008, Dkt.
51-5, at 16-25; the Pledge Agreements entered into by Ski, Susan Plausteiner, Steven
Plausteiner, Realty, and Hotel, Dkt. 51-7, at/@®{collectively, the “Pledge Agreements”).
Some of these documents were filed as attachments multiple times in this matterplicitsg,
the Court references one of each filing.



After the foreclosure proceedings resumad January 27, 201MFW filed a
Supplemental ComplaimigainstSnowdance, Realty, Ski, Hotel, atié Plausteinst Supp.
Compl.; Vt. Dkt. Entry 1/27/10. The Supplemental Complaint sought to foreclose on the
ownership interests in Snowdance that had been pledged as collateralABAth8ee d. | 1.

After the Vermontourt, on November 24, 2010, denied summary judgment on the
Supplemental Complaint, Vt. SJ Decis@in4, on February 15, 2011, MFW entered into a Joint
Stipulation with thePlausteiners, Realty, Hotel, and Ski, which providedtti@aPlausteiners
andReaty would consento the salef a chairlift and that the Supplemental Complaint would
be “dismissed with prejudiceJoint Stipulation 1 1, 3.

On August 14, 2013, following various motions and rulings pertaining to the foreclosure
proceedingsthe Vernont court entered dudgment Order and Decree of Foreclosure by Judicial
Sale (“Foreclosure Judgment Orderj specified the amount of the judgment and the deadline
by which the named defendants could redeem the foreclosed property. Forecidgorer)
Orderat 2-5. On November 19, 2013, the Vermont court issuedrdar of Confirmation of
Sale confirming the sale of the subject property, foreclosing on defendants’ iaterése
property, and indicating thaPlaintiff waives any deficiency clairh.Confirmation Ordest 1-

2. The Vermont Action was closed on May 1, 2014. Vt. Dkt. Entry 5/1/14.
B. Procedural History

On April 2, 2015, MFW filed its Complaint in this action against Steven Plausteiner and
Susan Plausteiner. Dkt. 1. The Complaint brings one count for breach of contract under the
AFA and seeks damages not less than $4,002,606.61. Compl. 11 24-28. On May 15e 2015,

Plausteines answeredDkts. 6,8. As affirmative defenses, hassertedinter alia, that MFW



“failed to state a claim upon which relief can be granted”taatMFW'’s claims and cause of
action“is barred by the doctrines of collateral estoppel @sdudicatd E.g., Dkt. 6, 11 29, 33.

On June 3, 2015, the Plausteiners filed a motion to dismiss BederalRule of Civil
Procedure 12(b)(6Pkt. 19 (“Motion”),® and anaccompanying memorandum of law in support,
Dkt. 20 (“Def. Br.”), with exhibits attached. On June 18, 2015, MFW filed a memorandum of
law in opposition, Dkt. 23 (“PI. Br.”). On June 26, 2015, the Plausteiners filed a reply, Dkt. 24
(“Def. Reply Br.”), with additional exhibits attached.

On July 1, 2015, MFW submitted a letter seekirayéeto file a sureply to address the
issue ofres judicatathat was raised for the first time iretdefendants’ reply, which the Court
granted on July 2, 2013kts. 25, 26. On July 9, 2015, MFW filed a sur-reply in opposition to
the motion to dismissDkt. 27 (“Pl. Sur-reply Br.”). On July 14, 2015, the Plausteirsera,
sponte submitted a letteto the Court, with additicad attachments, Dkt. 28 (“Def/14/15Ltr.”),
in further support of theires judicataarguments and responding to argumantdFW'’s sur
reply. On July 23, 2015, MFW filed a letter in response, Dkt. 30 (“Pl. 7/23f1%, asking the
Court either not to consider the defendants’ July 14 Lettermermit plaintiff tosubmit a

resporse which was included in its letter. On August 10, 2015 the Court advised the parties that

® A motion under Rule 12(b)(6) “must be made before pleading if a responsive pleading is
allowed.” FedR. Civ. P. 12(b).Here,the Plausteiners answered @amplaint pror to making

the instant motiornthereforethe proper vehicle would have been a motion under Rule 12(c) for
judgment on the pleadingS§eeFed R. Civ. P. 1%c); Fed R. Civ. P. 12(h)2)(B); In re Livent

Sec. Litig, 193 F. Supp. 2d 750, 753 (S.D.N.Y. 2002). Because the instant motion could have
been brought under FRCP 12(c), and because under that circumstance “the courtesatsply t
the motion as if it were a motion to dismisllat’l Ass’n of Pharm. Mfrs., Inc. v. Ayerst Laps.

850 F.2d 904, 909 n.2 (2d Cir. 1988), the Court construes defendants’ motion as one made under
FRCP 12(c)see id.(acknowledging that “technically the motion should have been styled”
differently, but noting'however” that the two motions are effectively the same and proceeding
to the next stage of analysisge also Falls Riverway Realty, Inc. v. City of Niagara Falg!

F.2d 49, 53 (2d Cir. 1985) (treating a motion as one under 12(c) where the motion did not
specify under which rule it was brought).



it would consider both defendants’ July 14 letter and plaintiff's July 23 letter in rotirige
motion to dismiss. Dkt. 31.

On August 18, 2015, the Court issued an order directing MFW to file a supplement to the
Complaint, providing additional information regarding the citizenship, for diversipyoges, of
the members of MFW Associates, LLC. Dkt. 32. On August 24, 2015, in resptifidéfiled
a supplementatatement concerning jurisdictiokt. 33.

On September 11, 2015, the Court issued an Order directing defendants tatseibmit
“Decree of Foreclosure by Judicial Sale” from the Vermont Action, which hadrbésenced
in defendants’ submissions regardneg judicata Dkt. 38, which defendants did &eptember
15, 2015, Dkt. 41 (attaching the Foreclosure Judgment Order).

On September 18, 2015, the Court heard argunfsiter argument, the Court invitetie
partiesto submit additional public record documents from the Vermont Action, alondettih
memoranda, relevant to thes judicataissue. Dkt. 44. On October 2, 2015, both plaintiff and
defendants submitted letters with exhibits attached. .[@&t$*Pl. 10/2/15 Ltr.”), 46 (“Def.

10/2/15 Ltr.”). On October 5, 2015, plaintfia spontdiled a letter responding to defendants’
October 2 letter, Dkt. 47, and on October 7, 2015, defendaatspontdiled a letter responding
to plaintiffs October 5 letter, Dkt. 48.

On February 24, 2016, the Court issued an order directing the parties to submit additional

public record documents from the Vermont Action, specifically, the original Gomph the

Vermont Action and, if there was one, the Amended Compigietative at the time the

" Although neither plaintiff nor defendants sought leave to file these additional sidnsjshe
Court has considered them.



Vermont Superior Court issued the Foreclosure Judgment Order. Dkt. 50. On February 29,
2016, the parties submitted the records the Court requested. Dkt. 51.

[l. Discussion

Defendants move to dismiss on two grounds. First, dngye MFW'’s claims are barred
by res judicataas a result of the Vermont ActiorSecondthey argue, th€omplaint fails to
state a claimupon which relief can be grantdmgcause thAFA releasedlefendantsf their
personal obligations under the loan and related agreements. The Court adldessses
arguments in turn.

A. Res Judicata

In moving for dsmissal based omes judicata the Plausteinemrgue thathe Vermont
Action bars MFW'’s present claims becaysgit resulted in a final adjudication on the merits
that the Vermont court dismiss#te Supplemental Complaint with prejudaradissuedthe
Foreclosure Judgment Order and Confirma@wder, and (2) MFW'’s present clainfthatthe
Plausteines arepersondy liable on the debtarises from theamefacts and transactions at issue
in the Vermont Action. The Plausteinéingrefore argughatMFW'’s claims couldhave been
raised in the Vermont Action and cannotrbsed hereTheyfurther arge that the issue of
whethertheywere personally liable on the detasin factpresented by the Supplemental
Complaint inthe Vermont Actionandthat MFWforewentits rightto pursue suchlaims when
it dismissed tht canplaint with prejudiceand completed the foreclosure salgile waiving any
deficiency claims The Plausteiners argue thas judicataalso bars MFW'’s present claims for
attorneys’ fees and the costs of enforcing the &zgeements in the Vermont Action.

In responseMFW principally argues that the Vermont Action does not precligde i
present claims because thads a foreclosure action, and under Verniaw such amction

does not preclude a subsequent action on the underlying dibera deficiency claim or its
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equivalent, a claim for breach of contragts to the Supplemental Complaint, MFW argues that
it never litigated thélausteinerspersonal liability on the debt, and that the Joint Stipulation’s
dismissal othe Supplemental Complaint did not preclude such claims. In any &evt,
arguesthe Joint Stipulatiomwas latevoided by breaching actiony the PlausteinersAnd as to
the Foreclosure Judgment Order and Confirmation Order, MFW argues that thesioe was
against property held by Snowdance, not the Plausteiners, and therefore the fngifieremcy
claims in the Confirmation Ordéarred only claimagainst Snowdance-inally, MFW argues
even if claims to recover the debé¢re barred, its aims for attorneys’ fees and costs incurred in
enforcing its agreements the Vermont Actiorwould not be.

To assess these competing claims, the Courtréicstpsm detail the Vermont Action,
and therconsiders the parties’ claims in light of principtégsclaim preclusion

1. The Vermont Action In Depth

On March 11, 2008PRIF filed he Complaint of Foreclosure against Snowdance,
seekingto foreclose on theecordedViortgage, which secured the PRIF Loan and underlying
promissory note. Complaint &breclosure at-4; Vt. Dkt. Entry 3/11/08.The bass forthat
Complaint of Forfeiture ereSnowdance’s defaults on the promissory note and the Forbearance
Agreement.See id{1 5-158 The Mortgage was between Snowdance as mortgagor and PRIF as

mortgagee. Mortgage at 1.

8 A second defendant, Textron Financial Corporation (“Textron”) was also namedséeca
Textron also had a mortgage from Snowdance and therefore may have had annrtegzest i
encumbered property. Complaint of Foreclosure {1 16—-18. The Complaint of Foreclosure was
later amended to substitute MFW as successor in interest to PRIF and the reantidigl ahd to

add defendants Glenn B. Seward, Shelley M. Seward, Dan Purjes, and Mylest@¥it{eviso

had also been granted mortgages on the encumbered prdpeedymended Complaints of
Foreclosure. The two Seward defendants were later dismissed from the cd3kt. Entry

5/10/10. The Amended Complaints of Foreclosure do not alter the substance of the fereclosur
action as relevant here. Therefore, the Court will feéeeinto the Complaint of Foreclosure
unless otherwise specified.

11



On May 20, 2008, judgment f&®RIFwas entered on the Complaint of Foreclosure. Vi.
Dkt. Entry 5/20/08; Foreclosure Judgement Order at 1.

As noted above, the foreclosure proceedings were then stayed pursevarsd
forbearancegreements. Thesesumed after Snowdandefaulted on those agreements.

In addition to resuming the foreclosure proceedings on the Complaint of Foreclosure, on
Januan®27, 2010, MFW filed a Supplemental Complaint against Snowdance, Realty, Ski, Hotel,
andthe Plausteinat Supp. Compl. at 1,% It described the action it brougis one “to
foreclose on membership interests in Snowdance LLC helR&sitly, Ski Hotel, and the
Plausteiners] (collectively the ‘Guarantors’)d. 1 11° The Supplemental Complaint alleged
that the Guaranterhadexecuted Pledge Agreements “[ijn connection with”AlR&\,

“guarantee[ing] the underlying debt of Snowdance” and granting MFW a “senudtest” in

each pledgor’s equity and membership intisres Snowdanceld. § 19(internal quotation mark
omitted) MFW sought to foreclose on the pledged interests because Snowdance was in default
on theAFA, and the Guarantors welfeerefore alsan default on their Pledge Agreementd.

19 21-22.

MFW’s Supplemental Complaint had three counts. Count 1 was for breach of the
Forbearance Agreeme®tfFA, and Pledge Agreementkld. {1 23-26. Count 2 was for
foreclosure and judicial sale of the collateral pledged under the Pledge Agreeldefiff 27

30. And Count 3 was for a deficiency judgmeadt | 3132 it stated: “If the sale of the LLC

® On March 23, 2010, the motida file the Supplemental Complaiwas granted. Vt. Dkt.
Entries 1/27/10, 3/23/10.

10 The Supplemental Complaint also listed as defendrintsard Frary, Joel Mael, and Textron
Supp. Compl. at 1. The Supplemental Complaint indicated that Frary and Mael had minority
interests in Snowdance of 2.56% and 1.67% respectilely 3.
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interests in Snowdance is less than the amount of the debt seguhedgoarantees then
Plaintiff [MFW] will be entitled to a deficiency judgment against thei@otors.” Id. § 32. As
relief, the Supplemental Complaint sought: a declaratory judgment that defen@aatin
default under th&FA; attorneys’ fees; compensatory damages; authorization for the sale of the
equity interests in Snowdance and approvahefsale procedures as commercially reasonable;
foreclosure on defendants’ equity interests; a judgment for all sums due and to become due,
together with litigatiorcosts, including attorneys’ fees; and a deficiency judgmienf]f A—H.

On May 27, 2010MFW movedfor summary judgment; on June 18, 2010, defendants
Ski, Hotel, Realty, anthe Plausteines crossmoved for partial summary judgmereéevt. SJ
Decision, at 4.In its brief, MFW statedhat itsought‘a declaration that Debtors are liable for
any deficiency” that might remain after a judicial sale efpledged collateral, and arguéet
under the language of¥b) of theAFA, Debtors are liable for the entire outstanding debt if they
default o its terms MFW SJ Br. 2, 7. Itwo footnotes, MFW stated thait wasnot pursuing a
deficiency judgment againtite Plausteinar‘personally at this time.ld. at 2 n.1, 7 n.6.

On November 24, 2010, Judge William D. Cohen issued a dedsmningthe cross
motions for summary judgment. Vt. Bécisionat4. Thedecision noted, preliminarily, that
“the parties have already agreed that plaintiff is entitled to a commercially rekssalgbof the
collateral: the membership interests in Snowdance LLC that were ownedelglaietfs Steven
Plaustemer, Susan Plausteiner, [Realty, Ski, and Hétdl). at 1. Thedecision, therefore,
addressed only the questitwhetherthe collateral pledge agreements were-remourse, or
whether plaintiff is instead entitled to seek a deficiency judgmddt.’Consistent with the
footnotes in MFW'’s brief, the decision addressed only whether a deficiergméund could be

obtained from Realty, Ski, and Hotdl.; see also idat 2 (addressing “whether the contract

13



documents unambiguously establish whetherhheet Snowdance companies are jointly and
severally liable for the entire amount of the loanA} to that issueJudge Cohen analyzed the
interplay between thé\FA’s payment terms and the Pledge Agreements’ remedy provisitas
heldit ambiguous whether the guarantors’ obligations extended to the entire kaalgthe
collateral pledgedSee idat 2-4. In a footnote, Judge Cohen observed that the analysis wa
complicated notclarified, by theAFA provisionreleasing the Plausteindrem their earlier
personal guarantees:

On the one hand, as plaintiff argues, the releases do show that the

parties knew how to draft specific releases from liability and could

have expressly limited the liability of the Snowdance companies if

that wastheir intent. On the other hand, it does not make sense to

release the personal guaranteefMFW'’s] interpretation of the

contract—that each pledger is jointly and severally liable for the

entire amount of the loanis correct. The release of the gudyan

would be an empty gesture under that interpretation, for the

Plausteiners would still remain severally liable for the entire amount

of the loan in their individual capacities.
Id. at 3 n.1.

On February 15, 2011, MFW entered into a Joint Stipulation with the Plausteiners,
Realty, Hotel, and Ski. Joint Stipulation at 2,|6provided that the Plausteiners and Realty
would withdraw their objection to Snowdance’s motionltovathe sale othe ski lift and
consent to the sale, subject to the condgistated in the Joint Stipulatiold. 1. In addition,
the Joint Stipulation providedThe Supplemental Complaint filed in this action shall be
dismissed with prejudice.Td. I 3. On March 21, 2011, the Vermont Superior Court granted
Snowdance’s mtion to allow the sale of the ski lifiursuant to the partieagreement in the
stipulation. Joint Stipulation Order.

After the Joint Stipulatiomwas enteredhe foreclosure proceedings continued. On July

16, 2013, Judge Cohen held a hearing “regarding amounts due and pribeitys @nd security
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interests,” atvhich MFW and Snowdance “stipulated to the amounts due.” Foreclosure
Judgment Order at 1Judge Cohen approveitie amountgand issued an order entering
judgment. Id.

On August 14, 2013, Judge Cohen issued the Foreclosure Judgmentl@rder
provided for a judgment that Snowdance owed a total of $5,224,187.61, compriseeralia,
$1,320,903.76 in principal and $2,975,762.40 in interest, as well as $102,435.05 in legal fees.
Id. at 2. The Foreclosure Judgment Order further provided for an approximaidy 30-
redemption period for Snowdance, Realty (as successor to Textron), Ski, HotehusteiRérs,
Purjes, Wittenstein, Frary, and Mael to pay the full amount of the judgrterat 2-5. The
Foreclosure Judgment Order also instructed tladhy motion fora deficiency judgment based
on a claim in the Complaint shall be filed at the same time as the motion for confirméadion.”
at 8.

On November 6, 2013, MFW filed a Motion for Order of Confirmation of Sale. Vt. Dkt.
Entry 11/06/13; MFW Confirmation Motion. The motistated thaa “public sale of the lands
and premises sulxt to this foreclosure action” had takdace two days earlieon November
4, 2013, and that the highest bidder was MFW, which bought the foreclosed property for $1.5
million. MFW Confirmation Motion at42. The motion stated that MFW “dismisses its claims
for judgment for deficiency.”ld. at 2.

On November 19, 2013, Judge Cohen issued an Order of Confirmation oftSale.
opened: “This foreclosure action was filed by Complaint dated March 11, 2008, by MFW
ASSOCIATES, LLC's predecessor interest to [sic] PRIF ASCUTNBEYG, against above
named defendants,” which the caption listed as Snowdance, Realty (successashtmter

Textron), Purjes, Wittenstein, Hotel, Ski, the Plausteiners, Frary, and Maefirr@ation Order
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at 1. After specifying théands, premises, fixtures, and equipment foreclosed on, the
Confirmation Ordestatd that the interests of the named defendants in the subject lands and
premises had bedareclosedupon, and that the foreclosed property had been sold for $1.5
million against thdéotal amount due MFW of $5,296,648.50, leaving no surplus for distribution.
Id. at 1:-2. The Confirmation Order then specified, “Plaintiff waives any deficietaiyn,” with
Judge Cohen adding a handwritten note, “—However, this waiver extheal4aintiff's award

as a priority lien holder of funds currently being held in escrow fromaleecd chairlift. See

Nov. 1 2013 OrdeffInitialed] WDC.” Id. at 2. The order then confirmed the sdkk.at 3.

2. Legal Standards GoverningRes Judicata

“Res judicatahallenges may properly be raised via a motion to dismiEsgmpson v.
Cty. of Franklin, 15 F.3d 245, 253 (2d Cir. 19943%ge also Yeiser v. GMAC Mortgage Corp.
535 F. Supp. 2d 413, 421 (S.D.N.Y. 2008). “Under the doctrinesgludicataor claim
preclusion, ‘a final judgment on the merits of an action precludes the parties @rithies from
relitigating issues that were or couldveebeen raised in that action.Flaherty v. Lang 199
F.3d 607, 612 (2d Cir. 1999) (quotiRivet v.Regions Bank of La522 U.S. 470, 476 (1998))
(emphasis omittedxee alsd-ederated Deg’Stores, Inc., v. Moitied52 U.S. 394, 398 (1981).
Res judicatgclaim preclusion) is distinct from the related doctrine of collateral estgigpak
prelusion), which “refers to the preclusive effect of a judgment that preventsy drpar
litigating, for a second time, an issue of fact or law that has once been dedi@esef 535 F.
Supp. 2d at 421Defendantargue that the Vermont Action bars MFW'’s claihese underes
judicata, not collateral estoppel. Def. Reply Br. 8-10.

State court judgments on the merits havelpséee effect in federal courtssianatasio

v. D’Agosting 862 F. Supp. 2d 343, 348 (S.D.N.Y. 20{&@)ing the Full Faith and Credit Clagis

of the United States Constitution, Art. IV, 8§ 1, and the full faith and credit statute, 28.U.S
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§ 1783). Afederal court’s determination tiieres judicataeffect of the state court judgmest
governed by the preclusion law of the State in which the judgment was rendeiddrtese v.
Am. Academy of Orthopaedic Surgeah® U.S. 373, 380 (1985) (discussing the full faith and
credit statute)seealso Giannone v. York Tape & Label, In848 F.3d 191, 192-93 (2d Cir.
2008) (“When determining the effect of a state court judgment, federal couldslimgcthose
sitting in diversity, are required to apply the preclusion law of the rendeateg’sinternal
guotation markscitations,and alterations omitted)).

In Vermont, “under the doctrine of res judicata, or ‘claim preclusion, a final judigme
previous litigation bars subsequent litigation if the parties, subject mattecaase(s) of action
in both matters are the same or substantially identiG&le doctrine ‘bars parties from
relitigating, not only those claims and issues that were previously litigatedlsbithose that
could have been litigated in a prior actionNat. Res. Bd. Land Use Panel v. Ddri3 A.3d
400, 403 (Vt. 2015) (citations omitted) (quotiRgulkner v. Caledonia Cty. Fair Ass’'869
A.2d 103, 107 (Vt. 2004), ardarlson v. Clark970 A.2d 1269, 1273 (Vt. 2009pee also
Russell v. Atking79 A.2d 333, 335Ut. 1996) (es judicata‘bars not only issues actually
litigated hut also those which ‘should have been raised in previous litigation™ (quBgnm
Convalescent Center, Inc. v. Stonen®ilb A.2d 141, 143—44/(. 1992).

As courts in Vermont cases have explainkddbctrine ofres judicataservedo “protect
the courts and the parties from the burdérelitigation; Russell 679 A.2dat 335, and to
protect the integrityand finality of the judgments issuddat. Res. Bd.113 A.3dat 403
(“Requiring the litigation of all claims that could or sltbhave been raised between the parties
precludes later rulings that mighmullify the initial judgment or . . . impair rights established in

the initial action” (quoting Carlson 970 A.2d at 127¢(ellipsesin Nat Res. B{); see also
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PomfretFarms Ltd P’ship v. Pomfret Asso¢811A.2d 655, 659Vt. 2002) (“[ljnvocation of
res judicata . . . relieves parties of the cost and vexation of multiple lawsuaisgrees judicial
resources, and, by preventing inconsistent decisions, encouragesaen adjudication.”
(quotingKremer v. Chem. Constr. Corpl56 U.S. 461, 467 n.6 (1982)) (internal quotation
marks omitted) (alterations Pomfre}).

Relevant heréyermontres judicatadoctrine has distinct featuraden the prior lawsuit
was a foreclosure action. That is because suettaonis distinct froma suit on an underlying
note. The leading Vermont case on this subjedtafarr v. Scribney 549 A.2d 651 (Vt. 1988).
In LaFarr, the defendants had givére plaintiff a second mortgagand a note secured by land
and premises they heldid. at 652. The gaintiff then brought a foreclosure proceeding and
obtained from the court a judgment and decree of foreclosure on the mottigdjagée plaintiff
did not request a deficiency judgment, nor was one granted by the kkbufithe plaintiff then
filed a separate suit against seme defendantsseeking the monies owed pursuant to the note
underlying the foreclosed mortgagdd. Defendants answergdsseling various affirmative
defenses to the suit on the underlying nate. The gaintiff counteredhat defendants were
barred byres judicatafrom offering the affirmative defenses due to their failureatee them in
(or to opposedhe earlier foreclosure actiond.

The Vernont Supreme Court held thas judicatadid not applypecause “foreclosure
actions and deficiency actions are separate and distinct proceeduhg8lt’is axiomaticthat a
foreclosure action is an action in rem, while an action for Zidefiy is amaction in personam,”
the Court stated, and therefore “[n]either the mortgage nor the judgment impqss sonal
liability on defendants.”ld. The Court explained: ‘fie issues raised in a foreclosure action

include the validity of the mortgage, the amount of indebtedness due on the mortgage, and the
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right of the mortgagee to seek satisfaction of the indebtedness from the mortggupsty/prA
judgment and decree ofrxlosure will bar litigation ofhose issues in another action by virtue
of the doctrine of res judicatald. at 653.

The Vermont Supreme Couatsorejected plaintiff'sclaim that Vermont Rule of Civil
Procedureé0.1(b),which governs complaints arsgrvice of process in a foreclosure action,
required that the cause of action on the underlying note be brought in the sameldctib652
n.*. Ratherjt held, the only rule which “contemplates such mergeRRide 80.1(j)(ii),which
provides thatin a foreclosure byudicial sale the court ismpoweredo enter a deficiency
judgment against the mortgagor if the plaintiff so requests in the compldir{ginphasis
added) butthat an initial action for strict foreclosuran which possession of the mortgaged
property is transferred to the mortgagee rather than sold at auction—dpeschade an
ensuingactionto collect the deficiency on the underlying detttat 652 n.*, 653

Thus, the Vermont Supreme Court concludedyile the deficiencyaction was factually
related to the previous foreclosure action, it differed from the nature and sebstanat
proceeding. Therefore, the doctrine of res judicata does not bar defendantsdnogrtiair
affirmative defenses” in the suit on the edself. Id. at 653.

The application oLaFarr in Cowles v. Sunshin@005 Vt. Super. LEXIS 26 (Vt. Super.
Ct., Chittenden Cty. June 23, 2005) is similarly illuminating as tdirtiieed res judicataeffect
of a foreclosure actionTheplaintiff therebrought a foreclosure action on a mortgage the
defendants haslecured with real propertgnda second action for a deficiency judgmelat at
*1. A Vermont Superior Court issued a judgment and decree of foreclosure, estalbhiahthg
plaintiffs oweddefendant $451,879d. The property was then sold for $396,0@ayving

plaintiff, in the deficiency action, to seek the remaining $55,8@5 Defendants then argued,

19



invokingres judicataand collateral estoppel, that the deficiency claims were barred because the
plaintiff could or should have raisétemin theforeclosure actionld.

The Superior Court rejected defendants’ bid for preclusiArit explained, “press[ing]
the[deficieng/] claim at foreclosure . . . would have been somewhat of an epistemological
conundrum for Plaintiff since it requires her to have made a specific claireffoiredcy before
a post foreclosure sale established such a deficiendydt *2. Instead, the Courtiting
LaFarr, emphasizedhe “essential separation between mortgage obligations and personal
liability,” and that “foreclosure sets the stage for a deficiency actioithy’the res judicata
effect of the prior fagclosure judgment [being] to set the amount that Defendants deve.”

The Superior Court addetthat“[w] hile V.R.C.P.Rule80.1(j) does allow for a deficiency
judgment, it is only for a foreclosure by sale . . . [and] this was a strictdeteel that did not
have the accompanying procedures for a foreclosure by ddleat *4. Thatwassoeven
though the plaintiff included a claim for deficiency in the original pleadldgat *3-4. The
Courttherefore heldhatwhile the plaintiff wasbarredfrom bringing dater suit based othe
mortgage(which had been foreclosed ohg “may bring an action on any accompanying

promissory note or similar device that would make the Defendants lidolé?”

1n their briefs, both parties predominantly rely on federal cases from whihiBdcond Circuit
applyingres judcata principles, although MFW also addressed the Vermont cadesd-afr and
Cowles SeeDef. Reply Br. 8-10; PI. Surreply Br. 2—-3,66-The federal cases appear consistent
with the relevant principles articulated in the Vermont caSesDef. Reply Br. 9 (citindJ.S.

ex rel. Sarafoglou v. Weill Med. Coll. of Cornell Un#51 F. Supp. 2d 613, 619 (S.D.N.Y.
2006)(“Under the wellsettled doctrine afes judicataa subsequent action is barred where: (1)
the prior action concluded with a final adjudication on the merits; (2) the priorscéaiththe
current claims involve the same parties or those in privity with them; and (3) itins elsserted

in the present aan were, or could have been, asserted in the prior action because they arise
from a common nucleus of operative fact.”)). To be sure, Vermont law does not appsar t
the “common nucleus of operative fact” formulation, under which a later suit isigeelaf it
arises out of “the transaction or series of transactions which was the subfecpabr suit,’see
Computer Assoc. Inter., Inc. v. Alténgc., 126 F.3d 365, 368 (2d Cir. 199@xcept in the
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3. Application

The Plausteiners argue tiMEW'’s present action-for breach of contract on thdFA—
is barred byes judicatabased on the prior Vermont Actionp&ifically, they argue that two
acts disposing aflaimsthere hae such preclusive effectl) thedismissal with prejudice,
pursuant to thdoint Stipulaibn, ofthe Supplemental Complainand(2) theresolution by the
Foreclosure Judgment Order and l&enfirmation Orderof the Complaint of Foreclosure.
The Court addresses thesgumentsn turn.

a. The Supplemental Complaint and Joint Stipulation

The Supplemental Complaint and Joint Stipulatcame close, but ultimatefgil to
satisfy the requirements oés judicata because themever was a judicial sale of the pledged
collateral such that a deficiency clagould have actually been made

As reviewedabove, after PRIF had filed the Complaint of Foreclosure on the Mortgage
on account of Snowdance’s default on the Mortgage and the Forbearance AgreemengsMFW
successor to PRIF, entered into &fA with Snowdance, the Plaegters, Realty, Hotegnd
Ski. Underthat agreement, the Plausteiners, Realty, Hotel, and Ski executed Pledge
Agreements, whereby their equity and membership interests in Snowdarreggedged as
security for theAFA. SeeAFA § 8(a); Pledge Agreements. When Snowdadatesdefaulted on

theAFA, MFW filed the Supplemental Complaint, seeking to foreclose on the membership

context of determining whether a claim was a “catepry counterclaim” in a prior action, and
therefore barred from being asserted in a subsequent asgetomfret Farms811 A.2d at
658-59(a compulsory counterclaim is a claim that “arises out of the transaction orevesu

that is the subject mattef the opposing party’s claim” (quoting V.R.C.P. 13(a)). But the Court
has no occasion here to consider whether Vermont’s limited use of that formulation is
substantive as opposed to semantic. The decisive issue here turns on the relationséipabetw
specialized type of lawsuit (a foreclosure action on a mortgage) and izmfiaction. As to

that, Vermont case law is clear that the mere factual overlap between such actiomd owzsn
that a followon deficiency action is precludetiaFarr, 549 A.2d at 653.
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interests in Snowdance pledged by the Plausteiners, Realty, Ski, and Hotel. Supp. €ampl.
21-22.

Rather than seeking a strict foreclosure of the ggednembership interests, MFW’s
Supplemental Complaint sought a judicial sale and a deficiency judgihdefff] 27+32. And,
even though the parties agreed that MFW was entitled to a judicial sale of thedpleidrests,
MFW, for a time, sought a ruling establish thaibove and beyond the collateral pledged,
Realty, Ski, and Hotel were jointly and severally liable for the entire dettifidd in theAFA,
andthatMFW thereforecould recover a deficiency judgmdnim themas well Seevt. SJ
Decisionat 1 Significantly, however, Judge Cohen denied summary judgment on that issue,
leaving it unresolvedld. at 4. MFW, Snowdance, Realty, Ski, Hotel, and the Plaustethers
entered into the Joint Stipulation, which, in additiosétting otithe partiesagreement
regarding the sale of a chiétr provided that the Supplemental Complaint “shall be dismissed
with prejudice.” Joint Stipulation Y 3.

As the above account reflectsetfiling of the Supplemental Complaint ahe Joint
Stipulationmeet severalequirements fores judicata First, the Joint Stipulation dismissing the
Supplemental Complaint with prejudice constitutes an adjudication on the merds jodicata
purposes.See Russel679 A.2d at 335sgttlementncludingdismissal with prejudice binds the
parties as an adjudication on the merits) (citiritiefield v. Town of Colchesteb52 A.2d 785,
786 (Vt. 1988). Second, the parties are identical, as MFW was the plaintiff, and the Plexsstein
were defendants whose property (the membership interests) was beahgstateorand against
whom a deficiency claim was pledhird, the subject matter of the prior suit is the sama as
this one, in that the cases involve the same transaction dotheAFA and the Pledge

Agreements executed pursuant thereto
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However, he final requirementf theres judicatatest—thatthe cause of action is the
same or substaatly identical—is not satisfied. That isecause othe distinction critical under
Vermont law,between foreclosure actions and actions on the underlyingnate be sure, the
Supplemental Complaimtitially soughtas a complement @ foreclosure sale of the pledged
collaterd held by the Plausteiners, a judgmentday deficiencyesulting from such aale. And
had the sale occurrelllFW'’s claim for a deficiency judgment, raised in the same lawsuit, would
have been ripe for, armapableof, resolution.

But, in the end, there was no foreclosure sale of the pledged membership interests. And,
with this precondition unmet, under Vermont law, a claim for deficiency judgmenhexeer
ripe for resolution.SeePI. Surreply 5-6; PI. 7/23/15 Ltr. at 1. Rather, lagFarr andCowles
demonstrate, until there is a foreclosure sale“#sablish[s] such a deficiency,” a deficiency
claim simply does not and cannot exist.owles 2005 Vt. Super. LEXIS 26, at *2ZThat MFW
had sought such relief its pleadingso cover the eventualityf a foreclosure sale did not make
suchrelief avalable when the sale did not occuCowlesillustrates the point: Even though the
plaintiff hadpled a claim for deficiency in the prior foreclosure action, the fact that tkee cas
proceeded through a strict foreclosure meant that there was narghléerefore, the previous
foreclosure action could not bar a later suit on the underlying &a&ed. at *3-4. So too, here.
And although Judge Cohen stated in the Vermont Action that the parties had “agreed that
plaintiff is entitled to a commerciallyeasonable sale of the collateral: the membership interests

in Snowdance LLC that were owned by defendants Steven Plausteiner[ and] Susssiridr,”

12 MFW acknowledges that a claim for deficiency judgment and a claim seekinggatépr
breach of the underlying noéee “essentially the same,” and does not oppose defendants’ claim
preclusion arguments based on that distinction. PI. 10/2/15 Ltr. at 2.

23



Vt. SJ Decision at 1, the Vermont Action’s docket does not suggest (and the partiesldimmot c
that sich a sale ever took place before the dismissal of the Supplemental Coriplaint.

In so holding for MFW on this ground, the Court rejects other argurivffitg makes as
to whythe Joint Stipulation’s dismissal of the Supplemental Compkcked preclusive effect
First, MFW argue that thaComplaint wagslirectedat wresting control of Snowdance from the
Plausteiners (and the other Snowdance entities the Plausteiners @maded), at recouping
money damages. MFW Steply Br. 3-4. But while gainingcontrol of Snowdance may have
beena motive for MFW infiling the Supplemental Complairthat Complaint also sougtelief
in the form ofa judicial sale of the membership interests and a deficiency judgasespposed
to strict foreclosue.

MFW separatelyrgues that the litigation of the Supplemental Complaint did not seek to
establishthe liability of the Plausteiners, Realty, Ski, and Hotel in their capacityetstors” in
the AFA. Rather, MFW notes, it pursuédbility against thepersons andntities thatad
executedPledge Agreemests a “Guarantor.’Pl. Sur+eply Br. 4-5; Pl. 7/23/15 Ltr.;seeSupp.
Compl. 11 19, 25, 28, 32. But this fact does not carry the day, because a deficiency judgment
seeks to establish the liability of the owner of foreclosed collaterti¢annderlying debt, and
the legal theory underlyinthatclaim ofliability is, for res judicatapurposesifrelevant See
LaFarr, 549 A.2d at 652—63 (“If the foreclosure of themgaged premises is insufficient to
satisfy a debt secured by such mortgage, then the creditor’s recotmrsighin action on the

note” (emphasis addej)cf. Sand v. Bank of N,Ya29 F.2d 916, 919 (2d Cir. 1991¢¢

13 MFW represents, in fact, that the membership interests surrendered to MFW in July

2010 rather than sold at a foreclosure sale. MFW Sur-reply Br. 4. The Court does not rely on
this representation, but notes if it did, this would reinforce the Court’s holding, aa sacisfer
would more closely resemble a strict foreclosure than a judicial sale.
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judicatadoes not depend on &Hegal theoryipon which a litigant relies” (citations omitted)).
That MFW argued before the Vermont cotinat itsought‘a declaration thaDebtorsare liable

for any deficiency,” defining “Debtors” as Snowdance and teddgdrs collectively, lsows tha

the key issue underlying itieficiency claim was whether these entitieseliable on the
underlyingdebt not theprecise legatapacity (Debtor versus Guarantor versus Pledgor) under
whichtheyweresoliable. SeeMFW SJ Br.1-3, 7(emphasis added)

MFW nextargueghat it never sought deficiencyjudgment against the Plausteiners, but
rather only against Realty, Ski, and Hoseld thereforees judicatacannot bar its preseattion
against the PlausteinerBl. 10/2/15 Letter, at 2That argumat fails for two reasons. First,
MFW’s footnotes in its summary judgment brief stated that it was not seekingedeyic
judgments against the Plausteiners “personally at this time.” MFW QJBL, 7 n.6. Although
these footnotes are less thaystd clear,areasonable reading of themtiatMFW was not
seekingsummay judgmentgainst the Plausteiners personally, as opposed to not pursuing that
claimat all in the litigation. There would have begood reason for thatrategic decisigras
establishinghe Plausteiners’ liability on the entire delised unique complicationsaamely,
the provision of thé\FA releasing the Guarantors, the Plausteiners, from their obligatnoles
the Transaction DocumentSeeVt. SJ Decision at 8.1 (notng that the releadarther
complicated the interpretation of the agreemeng&econd, and more important, even if MFW
had unambiguously expressed its intention not to seek a deficiency judgment in tliatverm
Action against the Plausteiners as part efftireclosure on the pledged membership interests,
MFW still could have brought such a claim alongside its deficiency claims against Realty, Ski,
and Hotel. Res judicatdars claims that “could have bel@mated in a prior actioi Nat. Res.

Bd, 113 A.3d at 403 (quotinGarlson 970 A.2d at 1273). Therefore, had MFW foreclosed on
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all of the pledged membership interests, conducted a foreclosure sale, and theordgaght
deficiency judgment against Realty, Ski, and Hotel, its claims againBtahsteiners here
would beprecluded

MFW next noteghatthe Vermont Superior Court itself did not view the Joint Stipulation
as resolving the issue of whether thedgors/ Guarantors, specifically Realty, Ski, and Hotel,
were jointly and severally lidd for the underlying debtPl. 10/2/15 Ltr. at 2. On August 3,
2012, the Vermont court issued a Decision on Pending Motions. While the thrust of the decision
wasto resolvedisputes over the parties’ respective control and interest in the remaining
Ascutney assets, at the end of its decision, the Vermont court séedssues it identified as
outstanding, which included “whether the pledge agreements given by the thredaS8oew
companies are recourse or racourse (the issue identified by thetftssmmaryjudgment
decision).” Pending Motions Decision at I@FW argues that, haithe court construed the
Joint Stipulation as havirlgft open {.e., having left umesolved that issue, then the claim for
joint and several liability against the thi@eowdance companies or the Plausteriners cannot be
barred byres judicata Pl. 10/2/15 Ltr. at 2-3. And, MFW argues, had the Plausteiners intended
the Joint Stipulation to preclude further adjudication of any claims for mgradarages against
the Pledgord Guarantor®f the membership interesiswould have objeetdto the @urt’s
description of that issue as outstanding, whereas the Vermont docket reflects nbjsation.
Id. This argument, however, is problematic as an independent badisngingres judicata
because there is no indication tiesueremainedpending before the Vermont Court following
thedismisal of the Supplemental Complainthefilings in theVermont docket supply no basis
on which to view that issue as open, as opposed to having been dropped, with no merits finding

having been made, upon execution of the Joint Stipulation.
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Finally, MFW argueghat the Joint Spiulation may haveecome voidater, when the
Plausteiners violated its other terms by acting to blbekstle of athto further encumber the
chaitift. Id. at 3;see alsdVIFW Partial Distribution Opposition at-2. The Vermont Court,
however, never found such a violation, and instead ruled in MFW'’s favor on other greLinds,
10/2/15 Letter at 3and itruledthat “the terms of the joint stipulation regarding priority never
became binding” because the terms of the stipulation were keyed toward thetlsalelafilift
to a specific buyenyhich never occurred, Vt. SJ ChétrDecision at 2. Respondingdo this
claim, thePlausteiners dispute that the Joint Stipulaéeerbecame void, arguing that MFW, in
theVermont Action sought to enforce the Joint Stipulation according to its teides. 10/2/15
Ltr. at 2-3. The Court cannot hold here, on a motion to dismiss, that the Joint Stipulation ever
became voidor did nof particulaly as no court in Vermont ever so heBecause, as explained
above, the Joint Stipulation would not preclude the present astemif it remained effective
the Court has no occasion nowésolve whethethe Joint Stipulation became vdigt
subsequent events.

The Court therefore holds that the Joint Stipulation dismissing the Supplemental
Complaint with prejudice does not bar, undes judicata MFW'’s present suit for@mnages
under theAFA.

b. Foreclosure Judgment Order and Confirmation Order

The Plausteiners next argue tha ultimate resolution of the Vermont Actietthat is,
the Foreclosure Judgment Order déimel ensuingConfirmation Order—precludide presen
action because these represemididal adjudication on the merits of the Vermont Action, and
because MFW, attendantttee foreclosure sale of the mortgaged propextpressly'waive[d]
any deficiency claim.”Def. 10/2/15 Ltr. at 1, 3-5. The Plaustgrsargue that the word “any”

should beeadto mean “all” deficiency claimagainst all defendants in the foreclosure action,
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including them. Def. 10/7/15 Ltr. at 2. MFW counters that the Foreclosure Judgment Order
imposed money damages only on Snowdance, atthi#waiver of deficiency claimgmilarly
appliedonly to SnowdancePl. 10/5/15 Ltr. Further MFW explains the Plausteiners were
defendants in the foreclosure action onlya limited capacityto foreclose any clairthey may
have in the foreclosed propertid.

MFW’s arguments on this point are persuasive. The orders in question do not bar
MFW’s present action for personal liabiliagainsthe Plausteiners under tAEA because the
foreclosure judgment and saese oubf a foreclosue action with respect tproperty owned
by mortgagorSnowdance, not the Plausteinef$ie waiver of “any deficiency” in the
Confirmation Order must be understood in the context of a suit for that limited puiiuse.
Complaint ofForeclosurénad been brought against Snowdance to foreclose on the Mortgage that
secured the PRIF Loaand attendant promissory nptee Mortgage had beamtered into
exclusively between PRIF, as mortgagee, and Snowdance as morsgaytortgage at land
the promissorynote underlying the PRIF Lodrad similarly beeentered into between PRIF as
“Lender” and Snowdance as “BorroweseeNote at 1. The foreclosure action was brought
against the mortgaged property owned by Snowdance on accotsdefault on theerms of
the Mortgage and underlyingt@o Any deficiency clan thus was against Snowdance orfBee
LaFarr, 569 A.2d at 652 n.* (under V.R.C.P. 8Q)(i), “in a foreclosure by judicial sale, the
court is empowered to enter a deficiency judgment ag&wemortgagorif the plaintiff so
requests” (emphasis addedfjonsistent with thishe Confirmation @er provides thathe
Foreclosure Judgment Order and ensgiggwould resolve the “foreclosure action . . . filed by

Complaint dated March 11, 2008 by [MFW's] predecefsdrinterest to [sic] PRIF.”
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As theComplaint of Foreclosure arilde ensuing Amended Complaints of Foreclosure
reveal the other defendantgere suechot asmortgagors or bmause of theipotentialliability on
the underlyingoromissory ote. RatherasV.R.C.P. 80.1(b)(1) requirethey were includeds
“parties in interest—or, asMFW cast them“foreclosure defendantsPI. 10/5/15 Lt~—
because thelgad potential interests in or liens on the mortgaged prop8eg, e.g Complaint
of Foreclosure {1 128 (recountinghatbecause Textrerlater Realty as Textron’s successor
in interest—"may have or claim some interest or lien in or upon the Real Property, junior or
inferior to that of Plaintiff[it] is hereby joined in this action as a defendant pursuant to Rule
80.1(b)(1)); Dkt. 51-10 11 19-24 (Amended Complaint of Foreclosure dated June §, 2011
(making similar allegatins against other defendants).

The Foreclosure Judgment Order and Confirmation IQedeforcethat he Plausteiners
were defendants in the foreclosure actimnthis sole reasonThe Foreclosure Judgment Order
stated that unless the Plausteiners, or other defendants in interest, paidulgrudint owed by
the date of redemption, they “shall be foreclosed of and from all title, righteshtnd demand
of and in the Mortgaged Property . . . and said defendant shall be foreclosed and foreder barr
from all equity of redemption in the Mortgaged Property.” Foreclosure Judgmeetad 2-5.
With no defendant having paid the outstanding judgment, the foreclosure sale proceeded,
foreclosingthe interests of the defendants in the subject lands. Confirmation Order at 2.
Notably, too, the parties that jointly stipulated to the amount of the debt owed were MFW a
Snowdance, not the Plausteiners, and these amounts, upon approval by the Court, formed the
basis of the judgment of foreclosuréoreclosure Judgment Orderlat

In this context, the requirementsref judicataare not met-because the causes of

action are not identicabr substantially sas tothe relevant partiesWhile unlike LaFarr, the
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Vermont Actionwas not a strict foreclosure hasteada foreclosure by judicial sale such that a
deficiency claim could have been brought, the only applicable deficiency would Feavewed

by Snowdance, the mortgagor of the property and the borrower on the underlyin§e®te.
LaFarr, 549 A.2d at 65253 (a deficiency action is a “personal action” against the defendant for
liability based on an underlying notej; Costello v. Enright (In re Coslio), No. 04-1016, 2004
WL 2480995, at *3 (D. Vt. Bankr. Nov. 1, 2004) (because praweplaintiff sued both on the
underlying noteandto foreclose on the mortgage, the priase defendants were subject to
personal liability andres judicatabarredthemfrom laterasserting claims that had been
compulsory counterclaims)Read in the context of the foreclosure sale, the provision that
“Plaintiff [MFW] waives any deficiency claifrdoes not connotthat MFW was thereby
foregoing ts rights to seek to collect on the difference between what was recovered in the
foreclosure sale and the total amount due on the underlying debt, such as throughrhe prese
contract actionaganst a different partythe Plausteinersjor breach of a different agreement
(the AFA).

Accordingly, the Court holds that the Vermdotteclosure actioras resolveadn the
Foreclosure Judgment Order and the Confirmation Order, does not preclude MFW kg see
to establish th@lausteinerspersonal liability under thAFA for the underlying debt. It follows,
too, that that action does not preclude MFW from seeking reasonable attorneystdees in
enforcing the Transaction Documents.

Foravoidance of doubthis ruling here does not mean that the foreclosure action cannot
have somees judicataeffect, but only that such effect does not extend to bgrtine present
case at the thresholdAs LaFarr explained: “The issues raised in a foreclosure action include

the validity of the mortgage, the amount of indebtedness due on the mortgage, and the right of
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the mortgagee to seek satisfaction of the indebtedness from the mortgageq ppardgment
and decree of foreclosure will bar litigation of those issues in another actioriugyofi the
doctrine of res judicata.” 549 A.2d at 653. Conceivaldliy\W or the Plausteiners maghtly
invoke preclusiormrinciples as taliscrete issues that may arise here. For example, the values
stipulated to and ordered in the Foreclosure Judgment Order may control as to components of
any judgment that MFW may win here. The Court has no occasion to resolve such questions
now.

B. Failure to State a Claim

The Plausteinemext seek dismissal under Rule 12(b)(6), arguingtiiegdFA expressly
releases therof all obligations. MFW responds thahile that greement relieves the
Plausteinerérom their duties as “Garantors,”it leaves them liablér the obligations under it as
“Debtors,” which is the basis for MFW'’s present claimhhe Court finds MFW'’s interpretation
more persuasive, and holds that the release is insufficient to support disiniksaktage

1. Legal Standards

To survive a motion to dismiss under Rule 12(b)(6), a complaint must plead “enough
facts to state a claim to relief that is plausible on its faBefl Atl. Corp. v. Twomb/\550 U.S.
544, 570 (2007) A claim will only have “facial plausility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defendhl# ferl the
misconduct alleged.’Ashcroft v. Igbal556 U.S. 662, 678 (2009). A complaint is properly
dismissed where, asnaatter of law, “the allegations in a complaint, however true, could not
raise a claim of entitlement to reliefTwombly 550 U.S. at 558.

In considering anotionto dismiss, a district court must “accept| ] all factual claims in
the complaint as truand draw] ] all reasonable inferences in the plaistiiévor.” Lotes Co. v.

Hon Hai Precision Indus. Cp753 F.3d 395, 403 (2d Cir. 2014) (quotigmous Horse Inc. v.
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5th Ave. Photo In¢624 F.3d 106, 108 (2d Cir. 2010)) (internal quotation marks omitted).
However, “the tenet that a court must accept as true all of the allegations comtained
complaint is inapplicable to legal conclusionggbal, 556 U.S. at 678 Threadbare recitals of
the elements of a cause of action, supported by mere songlstatements, do not sufficed.
“[R]ather, the complainsg factualallegations must be enough to raise a right to relief above the
speculative level,e., enough to make the claim plausiblétista Records, LLC v. Dog 804

F.3d 110, 120 (2d Cir. 2010) (quotifgrvombly 550 U.S. at 555, 570) (internal quotation marks,
citation,and alteratioromitted) (emphasis iArista Records

2. Application

MFW has stated prima facieclaim for breach of contractUnder New York lawt* a
breach of contraatlaim need allege only(1) the existence of an agreement; (2) adequate
performance of the contract by the plaintiff; (3) breach of contract by theddefiermnd (4)
damages.”Harsco Corp. v. Segudl F.3d 337, 348 (2d Cir. 1996). MFW’s Complalgads
these elementdt pleads that MFWand the Plausteiners were parties to a contract, namely the
AFA, Compl. 11 15-1&25 that MFW*"substantially performed all of its obligatis” pursuant
to that agreemeni. T 26 that the Plausteinetseached their obligatioras “Debtor’under tfat
agreemenby failing to pay the amounts owedcording to itserms id. 11 17-19, 27, and thit

was damagethonetarilyas a result of the Plausteinefalure to pay the debigl. 1 28. he

14The AFA contains a choice of law provision (8,:8hich states that it “shall be governed by
and construed in accordance with the laws of New York, and/or Vermont, the choice ofswhich i
subject to [MFW’s] sole and absolute discretion.” MFW cites exclusivelyets Xork contract

law in opposing the motion to dismisSeePl. Br. 4—7. Where “[t]he partie'sbriefs asume that
New York law controls . . . such ‘implied consent is. sufficient to establish choice of law.™
Krumme v. WestPoint Stevens.Ji238 F.3d 133, 138 (2d Cir. 2000) (quotirghranBerkeley

Civil & Envtl. Engineers v. Tippeti&bbettMcCarthyStratton 888 F.2d 239, 242 (2d Cir.

1989).
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Plausteines counter thathe AFA expressly released timefrom all personal liability on the debt,
such that they had no remaining obligations and cannot be in breach. Def. Br. 6-7.

In general, “[d]ismissal of a breac contractclaim is appropriate where a contract’
clear, unambiguailanguage excludes a plaintiff's claimBeth Israel Med. Ctr. v. Verizon Bus.
Network Servs., IncNo. 11 Civ. 4509 (RJS), 2013 WL 1385210, *2 (S.D.N.Y. Mar. 18, 2013)
(citing Advanced Mktg. Grp., Inc. v. Bus. Payment $ysC, 300 FedApp'x 48, 49 (2d Cir.
2008)(summary order))see also Photopaint Techs., LLC v. Smartlens C88% F.3d 152, 160
(2d Cir.2003) (Judgment as a matter of law is appropriate if the contract language is
unambiguous.(alterations, internaluptation marks, and citation omitt@¢d)A contrac¢ is
unambiguous when it haa tlefinite and precise meaning, unattended by danger of
misconception in the purport of the contract itself, and concerning which there isopakela
basis for a differencef opinion.” Photopaint Techs335 F.3d at 160 (internal quotation marks,
alterationsandcitationomitted). “Whether or not a writing is ambiguous is a question of law to
be resolved by the courtsEternity Global Master Fund Ltd. v. Morgan Guar. Trust Co. of
N.Y, 375 F.3d 168, 178 (2d Cir. 200dnternal quotation marks and citation omitted)

In arguing that they have been released from all obligations, the Platsteiyeon
8§ 8(e) of theAFA. It provides:

[MFW] hereby releases Guarantorse®n and Susan Plausteiner,
from their obligations under the Transaction Documents and from
any guaranty relating in any way to the Transaction Documents,
including but not limited to, (i) the Guaranty dated May 19, 2005
given by the Guarantors in favof ®@RIF and (ii) the Limited
Guaranty dated May 19, 2005 given by the Guarantors in favor of
PRIF (together the ‘Guarantees’). The Guarantees are hereby

terminated and of no further force or effect. This release shall
only apply to Guarantors.
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As the Plausteinersote, he AFA provides that it Shall be deemeithcorporated into and made
part of the Transaction Documeritdd. § 1 and 8 10. They further note that § 8(e) prewvithat
the releaséincludes but [isjnot limited td the enumerated guarantees speciirethat section.
Id. 8 8(e) (emphasis added).

Thatreleasehowever, by noneans clearly releas¢hePlausteinerérom their
obligationsin all of their capacities under tiWd-A. Rather, as MFW argues, there is, at a
minimum, a substantial argument on the face of the agreement that it releasesstietnBtau
solelyin their capacity as GuarantorAs noted, theageement describes itself ‘ds/ and
between” multiple individuals and endis,and liststhe Plausteinens multiple capacitiesas
“Guarantors,” asPledgors,” and, collectively with the Borrower (Snowdance) and other
Pledgors (Ski, Realty, and Hote#ls the “Debtor.”ld. at 1. However lte 8 8(e) release, by its
terms, apfpes to ‘Guarantors Steven and Susan Plausteiner,” atadeghat it “shallonly apply
to Guarantors.”ld. 8§ 8(e)(emphasis added)

In pursuing dismissal, the Plausteiners do not grapplethathelease’s limitation to
“Guarantors’ They claim instadthat because the PlausteinerstaeeGuarantorst must be
that theywerereleased of their obligations in all other capacities. Butiplsis dixitdoes not
follow. On the contrary, the Plausteiners’ theory that 8§ 8@)gisbal release is in tensiboth
with interpretive canons and other provisions ofAlRé\.

It is, first, in tension with the cancexpressiainius est exclusion alteripgeaninghat
“the expression of one thing implies the exclusion of the otleeé Croteau v. A.C. (Inre
N.Y.C.Asbestos Litig,)838 N.Y.S.2d 76, 80 (1st Dep’'t 2008¢e alsd@uadrant Structured
Products Co. v. Verti23 N.Y.3d 549, 560 (2014) (noting the use of the canon for contract

interpretation) Under that canon, the litation of the releasexpressly to the Guarantararries
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a negative implication that it doest apply to the other parties to the agreement, incluitiag
Plausteiners in their capacities as Pledgorsaapart of the collective “Debtor.” Secorithe
Plausteiners’ interpretatioappeas at odds with other provisions of tAEA which imposed
obligations orthemin non-Guarantor capacitief-orexample 8 8(a) provides that “Debtors
shall executed [sic] and deliver to [MFW)] Limited Liabiliyembership Rdge Agreemest
from Steven Plausteiner, Sud@lausteiner[Ski], [Hotel] and [Realty pledging all of the limited
liability common membership interests owned by each pessentity in Snowdance LLC.”
This evidentlycontemplategontinuing obligation®y the Plausteiners in their Debtor capacity
Similarly, theAFA, which defines “Debtor” to include the Plausteiners, provides ftjae“
Debtoracknowledges and confirms thiheyare indebted tfMFW],” AFA § 2, and that
“Debtor shall pay t§MFW]” the amounts specified in the agreem@ht§ 5. The Plausteiners’
interpretation would appear to vitiate these clauses, in conflict with the priticgfan
interpretation of a contract that has the effect of rendering at leastamuse sluperfluous or
meaningless . . . is not preferred and will be avoided if possible. . . . Rather, an interpreta
that gives a reasonable and effective meaning to all terms of a contract alggmeferred to
one that leaves a part unreasonable or of no eff@ezrik of N.Y. Trust, N.A. v. Franklin
Advisers, InG.674 F. Supp. 2d 458, 463 (S.D.N.Y. 2009) (ellipses in original) (quGaiigv.
Metz, 973 F.2d 145, 149 (2d Cir. 1992)) (internal quotation marks and alteration ongified!) ,
sub nomBank of N.Y. Trust Co. v. Franklin Advisers, J26 F.3d 269 (2d Cir. 2013).

To be surethepurpose of releasing the Plausteiners only in one limited capacity is
elusive. Judge Cohen observed in his summary judgment decision:

[t does not make sense to release the personal guarant¢ed-\W's]

interpretation of the contraetthat each pledgelor each individual and entity

comprising the Debtoris jointly and severally liable for the entire amount of the
loan—is correct. The release of the guayambuld be an empty gesture under that
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interpretation, for the Plausteiners would still remain severally liable for the entire
amount of the loan in their individual capacities.

Vit. SJ Decision, at 3 n.1. However, the Court need not explore that question on the Plausteiners’
present motion. The text of the AFA clearly favors MFW’s argument that the release applies to
the Plausteiners only in their capacity as guarantors. At most, the Plausteiners’ critique of the
purpose served by such a limited release might be claimed to create a degree of ambiguity as to
its scope, potentially justifying discovery into the issue. On no reading can § 8(e) be held, at the
pleading stage, to release the Plausteiners globally. Therefore, the Plausteiners’ bid for dismissal
on the basis of the release must be denied.
CONCLUSION

For the foregoing reasons, defendants’ motion to dismiss is denied. The parties are

directed to jointly submit a proposed case management plan and scheduling order by April 1,

2016. The Clerk of Court is directed to close the motion pending at docket 19.

SO ORDERED.

fund A Enplrmstyy

Paul A. Engelmayer{/ ”
United States District Judge

Dated: March 24, 2016
New York, New York
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