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______________________________________________________________________ x DOC #:
- DATE FILED: 08/13/2015
HUMBERTO PICHARDO TA/ERAS,

Petitioner : 15-CV-2813(JMF)

-V- MEMORANDUM OPINION
AND ORDER

CHRISTOPHER SHANAHAN et al.,

Respondents.

JESSE M. FURMANUNnited States District Judge:

On April 13, 2015, Petitioner Humberto Pichardo Taveras (“PetitiareiPichardo’)
filed this petitionfor the writ ofhabeas corpus (the “Petition”) pursuant to Title 28, United
States Code, Section 2241, arguing that his detention by immigration authotiiest\ai bond
hearingviolatedthe Immigration and Nationality Act (NA”) and the Due B®cess Clause
because (1) he hadnonfrivolous claimto derivative citizenship; (2) he was not detained
immediately upon release from criminaktody; and (3) his detention had been unreasonably
prolonged. (Docket No. 1). On May 14, 2015, howewemigration authorities
unconditionallyreleasedPetitione from custody afteimmigration Judge Thomas Mulligan
determined that he was in factUnited States citizenPét'r's May 20, 2015 Ltr. (Docket No.
14) 1;id., Ex. A (“Immigration Op.”)). In light of that release, and substantially ferrédasons
statedn the Government’s memorandum of law (Rsp’t's Mem. Law Supp. Dismissal Habeas
Pet.As Moot (Docket No. 21) (“Gov’'t's Mem.) the Petitiormust be dismissed as moot.

It is well established that “federal courts are without power to decide quetian

cannot affect the rights of litigants in the case before thétorth Carolina v. Rice, 404 U.S.
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244, 246 (1971). Applying that principle, courts have held that whsrieere, habeas
petitioner is releasedtte petiton is moot unlesghe petitioney can show collateral
consequeces adequate to meet Article $linjury-in-fact requiremerit or one of the normal
mootness exceptions appliedilliamsv. Orsinio, No. 13CV-6027 (WHP), 2014 WL 465405,
at *1 (S.D.N.Y. Jan. 23, 2014%e, e.g., Hubacek v. Holder, No. 13€CV-1085 (JTC), 2014 WL
1096949, at *1-2 (W.D.N.Y. Mar. 19, 201&)ting cases)see also Karamoke v. U.S Homeland
Security, No. 09CV-4089(GBD), 2009 WL 2575886, at *1 (S.D.N.Y. Aug. 20,08 (“When a
habeas petitioner challenges solely his detention, but is subsequentlydrgléaise removal,
courts routinely dismiss the petition as moot, finding no persisting case in contrgvelrsyhis
case Petitioner argues thhts detention has resulted‘collateral consequenceskcause he “is
certain to be reletained should the Government appeal Mr. Pichardo’s citizenship determination
and prevail.” Pet'r's Respons®rder ToShow Cause (Docket No. 17P¢ét'r's Mem?) 9, 11).
Petitioner also argues that igffers “other tangible harms, which are directly traceable to the
risk of redetention,” including economic harms resulting from the “uncertainty surroundihg bot
the staus of his case and his tenuous freedom from immigration custody,’sSkaegp“
deprivation, weight loss due to stress, depressioth severe agety.” (Pet'r's Mem. 1113).!
Althoughthe Court is sympathetic to Petitiorspredicamentthose are not the type of
injuriesthat prevent a case from becomimgot. First, as courts in this Circuit have recognized,

“fear of future detention cannot be considered sufficient to meet Articeinjury4in-fact

! Petitioner also claims that his “liberty . . . is restrained” because immigratioorigigth

have retained his identity documents, including his green card. (Pet’r's Mem. 6; Sexxdnd D
Jarrod L. Schaeffer (Docket No. 18) (“Schaeffer Decl.”), Ex. A  10). The Goantt,

however, has stated that it “is prepared to make arrangements . . . to return those dauments
any time.” (Gov't's Mem. 6). Accordingly, no later thAmigust 26, 2015, the Government

shall provide Petitioner’s identity documents to Petitioner or his counsel.



requirement for federal subject matter jurisdictiorlubacek, 2014 WL 1096949, at *giting
Leybinski v. U.S Immigration & Customs Enforcement, 553 Fed. App’x 108, 108 (2d Cir. 2014)
(summary orde})?> Second, many of the harms that Petiticmibgges he is sufferingould not

be redresseldy a ruling on his current Petition. For example, while Petitiangues that the
uncertainties surroundirfgs immigration status have mafileding a job or sigimg a lease

difficult (Pet'r's Mem. 13, those uncertainties stem not from his previous detention but from the
Government'sappeal of therhmigrationJudge’s determination that he is an Americtizen

(See Pet'r’'s June 2, 2015 Ltr. (Docket No. 20) Betitioners economic challenges would
therefore not beasedy an order stating that his previous detention was unreasonably
prolongedor otherwise illegal Cf. Jackson v. Holder, 893 F. Supp. 2d 629, 631 (S.D.N.Y. 2012)
(denying a habeas petition that sought release from detention after tlempetitas released
because the only “contimg injury” identified by thepetitioner stemmed not from the

petitioner’soriginal detention, but from the final removal order).

2 At times, Petitioner seems to suggest that the Government cedddaie him at any
time — that is, even before a finallmg on appeal from the Immigration Judge’s decisidsee,(
e.g., Petr's Mem. 1617 (stating that the Government coulddegain him at “any timg@” The
Government does not appear to take that position, stating that the immigration aathoritie
“placed no conditions on Pichardo’s release” and that “there are no restraintbamnl @&
liberty” at the moment. Gov't's Mem. 6). Nor does the Court perceive a basis on which
Petitioner could be re-detained absent reversal of the Immigration Judgsismle In any
event, the possibility that Petitioner could be re-detained isuifitient.

3 Petitioner also worries that if he isdetained, he could receive inadequate medical
treatment for his diabetes. (Pet'r's Mem:1l5). Putting aside that that possibiliyfeven more
speculativahan the mere possibility of future detention — which, as noted, is not enough to
prevent dismissal that njury is wholly unrelated tthe constitutionality of the length or nature
of his detention. Petitioner has never asked the Court to address the level lvdtcaeentust be
provided in custodyso the possibility that Petitioner may not receive sufiiameedical care
should he be detained again does not save his Petition from mootness.



Petitioner argues that the Court can nevertheless grant Petitioner ‘tiffigéat to
redress” his injuries. (Pet’r's Me 18-19). But Petitioner brought this case seek{iigan order
requiring immigration authorities to giverhia bond hearing or release hamd(2) a declaration
that his prolonged detention without a bond hearing violated the United States Constituti
(Mem. Law (Docket No2) (“Pet'r's Habeas Mem.”) 36). He has since been releasatkither
release nor a bond hearing wotddther help him, and any declaration that his previous
detention was illegakould be “merely advisory.’Export-Import Bank of the Republic of China
v. Grenada, 768 F.3d 75, 86 (2d Cir. 2014) (declining to rule on an issue that had become moot,
“[nJo matter how helpful a decision on the merits [would] be”). Notably, Petitioeegrsought
damagesthe ondorm of relief that(assumingarguendo it was even available to hinspuld
conceivablycompensat@im for the injuries that he claims were caused by his prolonged
detention.See Ferry v. Gonzales, 457 F.3d 1117, 1132 (10th Cir 2006) (finding that a habeas
petition challenging an alien’s detention without a bond hearing was moot affestitiener
was no longer in custody in part because he had not brought a claim for money damages). Tha
Petitioner did request “such further relief as the Court deems just and pdopsriiot change
that analysis, as theainform of such relief that Petitioner has idéatl as remaining viable &
declaratiorthat the INA cannot be used to detain a United States citizdatoPetitioner’s
detention would violate the Due Process ClauSee Ret'r's Mem. 19 Pet'r's Habeas Mem. 36
see also Pet'r's ReplyGov't Mem. Law Supp. Dismissal (Docket No. 22) (“Pet’r's Reply”) 2).
As noted above, any such declaration would be wholly advisory, and is therefore not a remedy
that the Court has the authority to gra@f¥. Li v. Napolitano, No. 08CV-7353 (JGK), 2009 WL
2358621, at *4 (S.D.N.Y. July 30, 2009) (holding that, whilgareric prayer for reliéidoes

not “foreclose the possibility” of the Court granting relief “not specificediquested in the



Complaint,” it did not save the case from being moot where the plaintiff, who had filéegasha
petition to vacate an immigration decision and whose ltagesince been 1@pened, was
“essentially ask[ing] th[e] Court to dictate in advance how the [United St#tesrShip and
Immigration Services] should exercise its discretion and to preclude it frondeong an issue
before it has even indicated thiawill consider the issue”).

Finally, Petitionerargues thagven if his Petition is moohis claims are “capable of
repetition but evading review” because the Government coudteen Petitioner (Pet'r's
Mem. 16-17). That exception to the mootness doctrine, however, applies only if “(1) the
challenged action is in its duration too short to be fully litigated prior to its cessatio
expiration, and (2) there is a reasonable expectation that the same complairyimglipaet
subjected to the same action agaiWan Wie v. Pataki, 267 F.3d 109, 114 (2d Cir. 2001).
Those criteria are not satisfied here. Eiféhe Government does re-detain Petitioner, the issues
presentect that time are likely tdiffer significantly from those presented bgtRoner’s
current Petition If the Government rdetains Petitioner based a reversal of the Immigration
Judge’s decision that he is a United States citizen, for example, Petition@ontayger have a
“non-frivolous claim for derivative citizenshigPet. 7 see Pet'r's Reply 3 (“Mr. Pichardo has
always acknowledged that the 1J, rather than this Court, has jurisdicticsoleerdis derivative
citizenship clairfy)), which is currently one of Petitioner’s primary arguments. More@rey,
contention hat the newdetention would be of substantial lenggffmerely speculativé See,
e.g., Scheiner v. ACT Inc., No. 10CV-0096 (RRM) (RER), 2013 WL 685445, at *3 (E.D.N.Y.
Feb. 24, 2013). Further, there is no indication that the issue would evade review, as numerous

courts in this Circuit, including this Court, have had enough time to rule on habeas petitions



substantially similar to the one filed hergee, e.g., Young v. Aviles, No. 14CV-9531 (JMF), —
F. Supp. 3d —, 2015 WL 1402311 (S.D.N.Y. Mar. 26, 2(qthng cases).
Accordingly, the Petition is dismissed as moot, without prejudicefitmg if Petitioner

is detained againThe Clerk of Court isicectedto close this case

SO ORDERED.
Date August 13, 2015 d& y %/_
New York, New York [fESSE MFURMAN
nited States District Judge




