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UNITED STATES DISTRICT COURT ELECTRONICALLY FILED .
SOUTHERN DISTRICT OF NEW YORK DOC #:
""""""""""""""""""""""""""""""""""" X DATE FILED: 05/23/2016
ADELLE GOODWINE,
Plaintiff, : 15-CV-2868(JMF)
-V- :
: OPINION AND ORDER
CITY OF NEWYORK, et al., :
Defendants. :
______________________________________________________________________ X

JESSE M. FURMANUNnited States District Judge:

Plaintiff Adelle Goodwinean AfricarAmerican woman, brings discrimination and
retaliation claims againshe City of New York (the “City”), the New York City Department of
Information & Telecommunicaitons (“DolTT” or thédgency”), and variousormer employees
of DoITT: former DolITT Commissioner Paul Cosgrave, former First De@atyymissioner
Ronald Bergmangoirmer Assistant Commissioner Cordell Sditac, former Chief of Staff
Vincent Grippo, and former Commissioner Carole Posiictively,the “Individual
Defendants” andogether with the City and the Agency, “Defendantdt) her First Amended
Complaint (“FAC” or “Complaint”), Plaintiffalleges thatthroughouter tenure at DolTTrom
2006 to 2014Defendants discriminated against her based on her race and gender, and retaliated
against hefor complaining about such discrimination, in violation of 42 U.S.C. § 1981 (“Section
19817); 42 U.S.C. 8 1983 (“Section 1983T)tle VIl of the Civil Rights Actof 1964, 42 U.S.C.

8 2000eet seq(“Title VII"); the New York State Human Rights Law, N.Y. Executive Law 8
290et seq(the “NYSHRL"); andthe New York City Human Rights Law, Administrative Code
8 8-107et seq(the “NYCHRL”"). Defendantsiow move, pursuant to Rule 12(b)(6) of the

Federal Rules of Civil Procedyr® dismiss the Complaintin addition to opposing that motion,
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Plaintiff, aided by newcounsel, moves to amehérComplaint. For the reasostatedbelow,
both motions ar6&6RANTED in partandDENIED in part.
BACKGROUND

The following facts — which are taken from the Complaint, documents it incorporates
and matters of which the Court may take judicial noticare construed in theght most
favorable to Plaintiff.See, e.gKleinman v. Elan Corp., p)&06 F.3d 145, 152 (2d Cir. 2013);
LaFaro v. N.Y. Cardiothoracic Grp., PLLG70 F.3d 471, 475 (2d Cir. 200®)urecchione v.
Schoolman Transp. Sys., 1426 F.3d 635, 638 (2d Cir. 2003)Vhere the FAC lacks specific
facts or dates of relevanteat are provided in Plaintiff Proposed Second Amended Complaint,
the Court draw$rom the latter.

On or about April 3, 2006, Plaintiff began working at Dold§ aContracts/Budget
Administrative Managefocused on theEmergncy Communications Transformation Program
(“ECTP”) — a program to improve the Cig/91-1system (FAC (Docket No. 17)] 44; Decl.

J. Patrick Delince Supp. Pl.’'s Mot. Leave File Sec. Am. Compl. (Docket No. 88), Ex. A
(“Proposed SAQ { 44). At the timeof her hiring,Goodwine had twelve years of experience in
public sector procurement, and her starting annual salary was $8QF0D.1 4748). Among
her peers were tw8aucasian malasho “functioned in the same capacity &3aintiff but,
according ® the Complaint, were paid roughly $20,000 more and held highariSpoal civil
service title[s] than she. Id. 11 5155). WhenGoodwine excelleat her johhersupervisomat
ETCPput in a request to upgrade her titléd. {1 56, 58-59) While that request was being
processed, howeveaa,new manager, Cordell Scinéer, was given authority ov&TCP (and

with it, Plaintiff and her supervisor).Id § 60).



When Schdater arrivedin October2006, things began to go south for Goodwind. (

1 64). He haltedthe processing of hehange irtitle. (Seedl. 1165-69) He alsaequired
Goodwine to “manage his personal schedule, drive him around to various city locations, place
his lunch order, fetch him coffee, and other menial taskd.”{(70). When she objected that
these tasks were below her level of responsibility, Stbacespondedi am the one that is

going to be giving you money. | am the one that is going to approve your pay’rdidey 72).
When Goodwine, in turrgbjectal that she did not report directly to hi®chatbter raised the

issue with Commissioner Cosgrave, who then told Plaintiff that going forwandasht report
direcly to Schabter on all matters.Id. 1173, 75-76). In additiorGchatter sought to

detemine whether Goodwine’s civil service status prevented her terminatione tiat not

make the same inquinyith respect tder two white male counterpartdd. 179-80).

Believing she was being treated differently because of her race and genoéwine
began discussintpe issue with DolTB Equal Employment Opportunity (“EEQ”) officerld(
1181, 99. In November2006, Goodwin@lso learned that her salatiffered fromthe salaries
of the two white men with higher titlesld({ 82). Moreover, according to the Complaietien
white menwith lessettitles than Goodwirie received a higher salary thahe received (Id.
1184-85. That same month, SchHater began cancelling regularly scheduled oneoa-
meetings with Goodwine.ld. 1 86). In December 2006, Goodwine reported to Bergmann,
Sdhaditer's supervisor, that she was having “serious issues” witla8der and that he was
treating her differently than the white men on the ECTP t&eargmann suggested she speak
directly to Schalater. (Id. 1187-89. Around January 2, 2007, Goodwine did $wreafter
however Schatter s treatment grew wors€ld. 190-91). A few days later, around January 5,

2007, Goodwine fileé formal internal complaint with DolT$ EEO Office alleging



discriminatory disparate treatment aanldostile work environment, based on a comparcfdmer
treatment tdhe treatmenof her two white male counterpartdd.(1193-94).

Plaintiff alleges thatin connection with the EEO complaifichabter retaliatedagainst
her in various ways, including excluding her from meetings and ignoring or shoutiag &d.
195). Schachter alsdowngraded the responsibilities includedPiaintiff's formal job
description, including removing her responsibility for audit& 6T P,despite her success as an
auditor. (d. 1197-99). As a result, Plaintiff amended her inteE&O complaint to include a
claim of retaliation.(Id. 1101). On or about April 11, 2007, the DolTT EEO Office issued a
formal determination substantiating Plairigflllegation=of retaliation. (Id. 11102-103.
(Apparently,the EEO Officadid notsubstantiat®laintiff's allegations ofliscrimination. $ee
id. 1 107.) Despite thatleterminationSchatter remainedn charge of ECTP faroughly
fourteen more months and was nequiredto attend EEO training(ld. 1 104).

In May 2007 approximatelytwo weeks after the EE® determinationGoodwine was
transferred to the Chief Technology Office (“CT)O(Id. §111). Commissioner Cosgrave had
touched orthe possibility of that transfem a prior conversation, but Plaintiff maintaithatshe
never volunteered for the position, which was un-posted, undeéindceffectively, ademotion.
(Id. 11108-115). In conrection withthe transferPlaintiff received a salary increasmitit was
less tharthosereceived by white male comparators; and her salary, despite a merit increase
“after a yea)’ was also comparatively lesgld. 11118-125). Once again, Plaintiff complained
to the EEO Office about the circumstances of the transiier{ (16).

According to the Complaint, Plaintiéfwoes continued even after her transfer to CTO.
For examplePlaintiff alleges thabther employees made disparaging remarks almutdlue as

an employeand excludedherfrom meetings— prompting additional complaints to tk&O



Office. (Id. 111129-132). She also allegethat she was passed over for various job openings.
For example,n June and Julgf 2008,after Schatiters departurdrom DoITT, Goodwine
appliedand interviewed for a position at ECTRd. ([1133-135). Hr interview was “ovely
hostile” and, despite her superior qualifications, the position was offered to a vanije/mo
thendeclinedthe posin August2008. (d. 1Y133-140). Goodwine reached out after learning
thatthe position was still open; in response, the ECTP supervisor stated that while Hednew
she could do the job, she should reapply becausethe team does not feel you will fit it.
(Id. 1 141). Plaintiff believes that Bergmann ensuhedshe did not get the position as
retaliation for her filing a complaint against Schachter, Bergnsgoersonal friend(Id. 144-
145) Ultimately, the position went to an AfricaAmericanwoman, but shdater resigned
becausgin her wordsshe did not ‘fit in.”” (Id. § 146). Next, between June and September of
2008, Goodwine was passed over for two vacancies in higher positions atQhe-Giie of
which was eliminated anithe other of whichvent to a Caucasian employggd. 11151-154).
The Complaint lists other incidents that Plainbiélievedto be retaliatory.For example,
Plaintiff alleges thatin or about February 2009, CTO Chief of Staff Grippo told a colleague of
hers hat Plaintiff should be “careful,” called her a “troublemaker,” and indicated sbkw
“pay.” (Id. 19157-158). Plaintiff informed Grippo at that time that shederstood his
comments to be a threat of retaliatishe alsanformed him of the earlienstances of
retaliation (ecounted above) and complairtedt her career was being blocked
discrimination and retaliationin addition, she complained to various colleagues, including
Grippo, about other conduct fer example, thaAssociate Commissi@nWinker had asked her
if she was “smoking cra¢l(a comment she perceived to be racaljithatsenior level

managers (namely, Deputy Commissioner of Operations Mike Bimontey&fereng toher as



a “cunt” and “bitch"— and requested that Grippumediately stop this behaviofld. 1]159-
165). According to Plaintiff Defendants did n@dequately addres®r complaints (Id. 1 166).

On or about April 29, 2009, Plaintiff filed a charge of discrimination and retaliation with
the EEOC. Id. § 167; Proposed SAC | 168)hereafter,lie denial of appointments and
promotions continued=AC 11171-176), and the retaliatory conduct worsenedf(178).
Specifically,Plaintiff alleges thashe had offensive mail exchangesvith senior employees;
employeesefusedio meet with her on key issuesnployeesattempted “to solicit [Plaintifs]
direct reports to leave CTO”; she was denied access to certain files; and “effods” wer
undertaken (by whom is netated to undermine her by reportirgrto the Department of
Investigation (Id.). Goodwine voiced concerns to Commissioner Cosgrave; at an August 2009
meeting, he told her that she wadriving [him] crazy.” (Id. 1 180).

In early 2010, Carole Post was appointed Commissioner of Daiid Plaintiff
interviewed to be her Chief of Staffld. 11182-183. In the interview, Commissioner Post
asked Goodwine why she should hire someone who has made less than favorable statements
about DolTT. [d. 1186). The position went not to Goodwine bustoneone less experienced
(whose racand gendearenot alleged in the Complaint (Id. 11185, 188). Similarly,

Goodwine was passed over for other open positions that accompanied Post’s appointment,
including Senior Director of ProgramManagement at ECTR(d. 11190-196). On August 2,
2010, Plaintiff filed a supplemental EEOC chargiel. { 187).

Beforefiling that supplemental charg&oodwine took-ederal Medical Leave Act
(“FMLA") leave beginning in March 201@9 battle cancer(ld. 1197). She did not return to
work until on or about July 18, 2011, ar tercumstances of her retumererocky from the

start (Id. 1 197; Proposed SAT198). On or about July 7, 201G&podwine received a call



from DolTT s Payroll Director stting that she could not return to work because DolITT needed
to review herésuméand see where she woulditin.”” (FAC 1200; Proposed SA§202).
Goodwine responded that a break in service was unacceptable because it would diluher uni
rights and possibly cancel her medical benefilAC 1 201; Proposed SA§203). At her
request, Goodwine’s union intervened and she was able to start on July 18, 2011. (Proposed
SAC T 209. In the meantime, however, Goodwine had to use several days of sick leave because
her medical leave haskpired on July 14, 2011(FAC 1 202; Proposed SA§204). A few days
before she returned, a janitor was instructed to tfaeay Goodwinis personal belongings that
were on her desk during her lea&AC 1210).

DoITT assignedsoodwine tahe 31-1 Customer Service Centghe “3-1-1 CSC”) upon
her return (Id. 1 203). Plaintiff characterizes the placemastaotherfuncional demotion, and
alleges there were more suitable positions availafbde 11203, 207-209, 211). Whereas at
CTO she had had six subordinaties,exampleat the 31-1 CSCshe had none.Id. 1212).
Additionally, hernewduties included taking pictures of clogged toilets and other sewliatd
issues and opening service tickets for such issues, prompting tatiiés sall her “shit girl.”
(Id. 111 213-214). Robert Whalen, Dol EBIDirecor of General Servicesnsulied and threatened
Plaintiff. (Id. §215). Plaintiff also alleges that Whalen instructedstasf, including Marc
Austin, to intimidate and harass held.{217). Austin didsoand although Goodwine
complained tdoITT senior staff Austin’s actions went unaddressed for over three monttis. (
1218). For example, on March 9, 2012, with Goodwine and anotheodceer in a conference
room, Austin blocked the exit “while he screamed, menaced and waved his arms ateathge
manner coming within inches of [Plaintd] face.” (Id. 1 219). In a later incident, he attempted

to hit Plaintiff with a metal folding chawhile shewas walkingin the hallway. Id. { 220). And



in a thirdincident, he threatened to “slap a bitch” while starinGabdwine. [d.). When
Goodwine reported these incidents, she was told not to leave her shared office, noindhveal
hallway, and that shaightbemoved to another work locationld(221). Moreover, about
one month after beginning totimidate Goodwine, Austin received a raisdd.({223). On or
about May 2, 2012, Goodwine filed a third supplemental charge with the EEQ (. 2¢4;
Proposed SAC { 225). Finalljzet Complaint summarily allegésat Plaintiff “continued to be
discriminatorily denied promotions and retaliatory [sic] compensated less than hesi@auca
male comparatorgntil her disability retirement in February 2014FAC 1225).

For reasons that are not clear from the ComplRiaintiff did not receivea right-to-sue
noticefrom the EEOQuntil 2015 —more than five years after she had filed her claim in April
2009. The noticas dated January 16, 201if.(f 6) which means th&laintiff is presumed to
havereceived it by January 19, 201See Sherlock Wlontefiore Med. Ctr.84 F.3d 522, 525
(2d Cir. 1996) (“Normally it is assumed that a mailed document is receiveddays after its
mailing.”). On April 14, 205, shefiled this lawsuit. Defendants fileca motion to dismisshe
FAC on September 16, 2016 (Docket No. 18) — briefing on which was held in abeyance
pending resolution of disputes concerning the parties’ representation, afterRhdidiff
obtained new counseBeeGoodwine v. City of N.YNo. 15CV-2868 (JMF), 2016 WL 379761
(S.D.N.Y. Jan. 29, 2016). Aided by new counsel, Plaintiff opposed Defendant’s motion to
dismiss and, the same day, moved for leave to amend her Complaint. (Docket Nos. 71, 72, 74

DEFENDANTS’ MOTION TO DISMISS

The Court begins with Defendantsotion In evaluating a motioto dismiss a court

must accept all facts set forth in the complaint as true and draw all reasonaigledes in the

plaintiff’s favor. See, e.gBurch v. Pioneer Credit Recovery, In851 F.3d 122, 124 (2d Cir.



2008) (per curiam). A claim will survive a Rule 12(b)(6) motion, however, only if thetifia
alleges facts sufficient “to state a claim to relief that is plausible on its f&adl’Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007). A claim is facially plausible “when the plaintiff pleads
factual content that allows the court to draw the reasonable inference thefetheaaft is liable
for the misconduct alleged. Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citifgvombly 550
U.S. at 556). A plaintiff must shoWnore than a sheer possibility that a defendant has acted
unlawfully,” id., and cannot rely on mere “labels and conclusions” to support a dlaiombly
550 U.S. at 555. If the plaintiff's pleadings “have not nudged [his or her] claims #uedgse
from conceivable to plausible, [the] complaint must be dismissield &t 570.
A. Timeliness

As a threshold matter, Defendants contend that various claims pressed bff &laint
time barred. Nlem. Law Supp. Defs.” Mot. To Dismiss (Docket No. 19)€fs.” Mem.”) 20-23;
Reply Mem. Law Further Supp. Defs.” Mot. To Dismiss (Docket No. 82¢{S.” Reply) 2-8).
The laws pursuant to which Plaintiff brings claims are governed by diffstaotes of
limitations (or the equivalent) and rule3.o begin, a plaintiff pursuing claim under Title VII
musthavefiled an administrative complaint with tliEEEOCwithin 300 days of the alleged
unlawful employment practice- a requirement that “is analogs to a statute of limitatioris.
McPherson v. N.Y.C. Dep't of Edud57 F.3d 211, 214 (2d Cir. 2006) (internal quotation marks
omitted);see42 U.S.C. § 20008{e); Richardson v. Comm’n on Human Rights & Opportunities
532 F.3d 114, 118 (2d Cir. 2008). dtlnequirement does not apply to parallel claims brought
under the NYCHRL and the NYSHRL, however, which have tlyese-statutes of limitations
that are subject to tolling dag the pendency of a plaintif’complaint with thé&lew York State

Department of Human RightsSee, e.gEsposito v. Deutsche Bank A&o. 07CV-6722 (RJS),



2008 WL 5233590, at *4-6 (S.D.N.Y. Dec. 16, 2008). Moreover, the weight of legal authority
suggests thahe NYCHRL and NYSHRIstatute of limitationsare also tolled during the
period in which a compiat is filed with the EEOC.”Id. at *5. Separatelyregardless of when
(or whether) an administrative complaint is filed, “a plaintiff asserting a claohisorimination
[or retaliation] under 8§ 1983 must file suit within three years of the adverseyn®it action.”
Vega v. Hempstead Union Free Sch. DBO1 F.3d 72, 79 (2d Cir. 2015).

The Courtdeclines tgarse how this patchwork of rules applie®taintiff's claims at
this stage of the litigationFor one thing, lhe statute of limitations is an affirmative defense for
which a defendant bears the burden of pr&@¢ge, e.gMosdos Chofetz Chaim, Inc. v. RBS
Citizens, N.A.14 F. Supp. 3d 191, 209 (S.D.N.Y. 2014). Accordingly, it is well established that
“a preanswer motion to dismiss on this ground may be grambdf it is clear on the face of
the complaint that the statute of limitations has rud.”(emphasis adgl) (internal quotation

marks omitted)see also Staehr v. Hartford Fin. Servs. Grp.,,16d4.7 F.3d 406, 425 (2d Cir.

! Although some employment discrimination claims brought under Section 1981 are
subjct to a fowyear statute of limitationsee Jones v. R.R. Donnelly & Sons,Gd1 U.S. 369,
382-83 (2004), that longer statute of limitatiam#relevant here, d$tlhe express cause of

action for damages created by [42 U.S.C.] § 1983 constitutes the exclusive fededsl fem
violation of the rights guaranteed in § 1984 state governmental unitsJett v. Dallas Indep.

Sch. Dist. 491 U.S. 701, 733 (1989) (emphasis added). As the Court has alreadpecsese
the “Second Circuit has not yet ruled . . . in a precedential holding” whkdtibas been
statutorily overruled, this Court “continues to folldett” Jeune v. City of N.YNo. 11CV-

7424 (JMF), 2014 WL 83851, at *3 (S.D.N.Y. Jan. 9, 20%d¥ Howard v. City of N.Y602 F.
App'x 545, 546 n.1 (2d Cir. 2015) (recognizing the absence of Second Circuit precedent, but not
reaching the issuefzladwin v. Pozzi403 F. App’x 603, 605 (2d Cir. 2010) (sorary order)
(“[Plaintiff's] § 1981 claims are encompassed by her § 1983 claims, and both are therefore
analyzed under 8 1983."Anderson v. Conbey56 F.3d 167, 178 n.19 (2d Cir. 1998) (reserving
decision on the issuedee also Griffith v. N.Y. Stateept of Health No.14-CV-1128(TJM),

2015 WL 4545991, at *3 (N.D.N.Y. July 28, 2015) (collecting cases folloviatiy Whaley v.

City Univ. of N.Y,.555 F. Supp. 2d 381, 401 (S.D.N.Y. 2008) (same). Accordingly, Plasntiff’
Section 1981 claims aismissed, and the Court looks to the thyear statute of limitations
governing Section 1983 claims in New York.

10



2008) (“[A] defendant may raise an affirmative defense in a pre-answer Rbl¢g)2totion if
the defense appears on the face of theptaimt.”). For another, Plaintif§ claims under the
NYSHRL and the NYCHRIwere tolled for the five and half plus years during which her EEOC
charge was pending, which meansas Plaintiff argues and Defendants do not dismée (
Mem. Law Supp. Pl.’s Opp’n Defs.” Mot. To Dismiss (Docket No. 7P).(5 Oppn”) 23-24,
Defs! Reply2-8) — that those claimszachmost, if not all, of the conduct alleged in the
Complaint. SeeEspositg 2008 WL 5233590at *5; see alsalute v. Hamilton Sundstrand Coyp.
420 F.3d 166, 176 (2d Cir. 2005) (noting that untimely acts may be admissible as evidence in
support of timely claims) In light of thatthere idlittle or nothing gained at this stage of the
litigation by deciding what the relevant cut off dates are for Pldisfi#ideral claims and
whether or to what extent the Lily Ledbetter Act dné “continuing violation” doctrine apypn
as Plaintiff contends. (Pl.’s Opp’n 21-27). The Court will presumably need to resolee thos
issues before trial abeywould dfect what the jury is asked to decide and may affect the
evidence admissible at triaBut resolving them at this stage will have no bearing on the scope
of discovery. Accordingly, Defendanatguments about the timeliness of Plaiigifflaims are
rejected, but without prejudice to renewal on a more complete record at summangnidg
B. Retaliation

Turning to the merits, the Court begins wRhaintiff's centralclaims— for retaliation.
To establish @rima faciecase of unlawful retaliation under Title YBection 1983, and the
NYSHRL, “an employee must show that (1) he [or she] was engaged in protectdgt;d&jvi
the employer was aware of that activity; (3) the employee suffered a nipiadiadrse actio;
and (4) there was a causal connection between the protected activity and thss achven.”

Rivera v. Rochester Genesee Rémnsp. Auth, 743 F.3d 11, 24 (2d Cir. 201dnternal

11



guotation marks omitted¥ee also Vega801 F.3cat 91 (“As in discrimination claims, the
elements of a retaliation claim based on an equal protection violation under § 1983huseor
under Title VII.”); Kelly v. Howard I. Shapiro & Assocs. Consulting BEsgP.C, 716 F.3d 10,
14 (2d Cir. 2013) (“The standards for evaluating . . . retaliation claims are alemtaer Title

VIl and the NYSHRL.”). Although the standard for pleading a NYCHRL retahaclaim is
“similar to the antiretaliation standard und&itle VII" — i.e., a plaintiff must allege the
existence of a protected activity, an “employment action disadvantagingfthirver,” and a
causal connection between the two — “New York courts have emphasized that thelstanda
under the NYCHRL is broadér.Thai v. Cayre Grp., Ltg.726 F. Supp. 2d 323, 332 (S.D.N.Y.
2010) (internal quotation marks omitted) (citMglliamsv. NY.C. Hous. Auth872 N.Y.S.2d
27,34 n.12 (App. Div. 1st Dep’'t 20Q9)lt follows that, if a plaintiff states a claim under Title
VIl and the NYSHRL, the claim “necessarily survives under the more lisematlard of
NYCHRL as well.” Anderson v. City of N.YNo. 06€V-5726 (RRM) (RER), 2012 WL
6720694, at *7 (E.D.N.Y. Dec. 27, 20128ge also Armstrong v. Metro. Transp. Auhin. 07-
CV-3561 (DAB), 2015 WL 992737, at *6 (S.D.N.Y. Mar. 3, 2015) (denying motion for
summary judgment with respect to the plaifngifiNY CHRL claims that also survived under Title
VI, “[ bJecauséfederal and state civil rights laws are a floor below which thé<gityman

Rights law cannot fall (quoting N.Y.C. Local Law No. 85, § 1 (2005)).

2 As noted, Plaintiff also brings claims pursuant to Section 1983, contending that

Defendants violated her equal protection rightsAQ 11246-254, 276-278). The Court need
not — and does not -analyze those claims separately here, as the relevant standards are
effectively the sameSee, e.gVega 801 F.3cht91. The Court notes, however, that before a
defendant can be held liable under Section 1983 (or, for that matter, under the NYi&HRL a
NYCHRL), a plaintiff must show that the defendaattually participate[d]in the conduct

giving rise to"the claim Feingoldv. New York366 F.3d 138, 157-58 (2d Cir. 2004) (emphasis
added) (internal quotation marks omitted). Plaintiff may not be able to prove theteequis
personal involvement of each Individual Defendant, but because Defendants only move to

12



Applying those standards here, Plaingif€laims are sufficient to survive Defendants
motion (except, as Plaintiff herself concedes (FPL2 n.5), to the extent that she purports to
bring Title VIl claims against the Individual Defendants, as there is no individbdity under
Title VII, see, e.g.Spiegel v. Schulman@04 F.3d 72, 79 (2d Cir. 201()er curiam).
According to the Complaint, Plaintifiomplained — formally and informally — about alleged
discrimination and retaliatiotinroughout her tenure BOITT. (SeeFAC 1181, 92-94, 116, 167,
187, 221, 224seealsoProposedAC 11157, 200, 227-230 That activity wagplainly
“protected, seeJute v. Hamilton Sundstrand Coyd20 F.3d 166, 175 (2d Cir. 200umner v.
U.S. Postal Sery899 F.2d 203, 209 (2d Cir. 1990), dnefendants werplainly aware of it,see
Gordon v. N.Y.CBd. of Edug.232 F.3d 111, 116 (2d Cir. 2000) (requiring nothing more than
“general corporate knowledge”). FurthBtaintiff identifies severaémploymentctions that
could qualify as materially adverse ddined & an action that “could well dissuade a
reasonable worker from making or supporting a charge of discriminatiBurfington N. &
Santa Fe Ry. Co. Whitg 548 U.S. 53, 57 (2006) -andthat ae plausibly connected teer
protected activity Those includ&chaditer s allegedly harassing treatmenthefin 2006-2007,
thedowngrading of her job responsibilities, and her transfer to CTO, all of which begast al
immediately after she complained about alleged discrimina{eaeFAC {1 95104). See, e.g.
GormanBakos v. Cornell Coop. Extension of Schenectady Z59.F.3d 545, 5655 (2d Cir.
2001) (holding that five months between a protected activity and an adverse actiofficarncs
establish a causal connection between the two). They also include Commissitiser Pos

rejection of Plaintifls application to be Chief of Staff, given that she gave the job to a less

dismiss Plaintiff’'s claims in their entirety and do not differentiate among ttnadodl
Defendants, the Court declines to parse Plaintiff's Complaint to deterntieecdfaims should
be dismissed as to some Individual Defendants.

13



experienced candidate and explicitly asked why she should give the positioretangowho
had been critical of DolTF which may well have been a reference to Plaitstifiomplaints of
discrimination and retaliation.Se€eFAC {1185-188). Those allegations are more than
sufficient to establish prima faciecase of retaliation at this stagethe litigation.

C. Discrimination

Plaintiff also alleges that she was the victim of discrimination on the basis of sex and
race. More specifically, sH@ings discrimination claims under Title VII, Section 1983, the
NYSHRL, and the NYCHRL pursuant to two different legaddhies: disparate treatmeartd
hostile work environment.SgeP1.’s Oppn 33-38)3 The Court addresseschin turn.

1. Disparate Treatment.

Discrimination claims under Title VIGection 1983the NYSHRL, andthe NYCHRL
are analyzed under the thystep burdershifting schemeadopted by the Supreme Court in
McDonnell Douglas Corp. v. Gregdll U.S. 792 (1973)SeeNieblastove v.N.YC. Hous.
Auth, — F. Supp. 3d —, 2016 WL 796845, at *3 (S.D.N.Y. Feb. 26, 20 Eynificantly,
however “[t]he facts required bygbal to be alleged in the complaint need not give plausible
support to the ultimate question of whether the adverse employment action ibataate to

discrimination”; instead, “[tjhey need only give plausible support to a minimaiente of

3 Plaintiff brings her discrimirtéon claims under the NYSHRL, the NYCHRL, and Section
1983 againsall Defendants, whereas she brings her discrimination claims under Title VII
against only the City and DoITT S€eFAC 11 255-278

4 Although it is “unclear whether, and to what extent,Mo®onnell Douglasurden-
shifting analysis” applies to NYCHRL claimiglihalik v. Credit Agricole Cheuvreux N. Am. Inc.
715 F.3d 102, 110 n.8 (2d Cir. 2013), courts in the Second Circuit generaiptlap “liberal
standards [of the NYCHRL] to the basitctDonnell Douglagramework,”Farzan v. Wells

Fargo Bank, N.A.No. 12€CV-1217 (RJS) (JLC), 2013 WL 6231615, at *15 (S.D.N.Y. Dec. 2,
2013) (collecting cases).

14



discriminatory motivation.”Littlejohn v. City of N.Y.795 F.3d 297, 31@d Cir.2015). Under
that standard, a plaintiff can survive atimon to dismiss if she allegégl) that she is a member
of a protected class, (2) that she was qualified for the position . . . , (3) that shedsaiffe
adverse employment action, and (4) can susteamanal burden of showing facts suggesting an
inference of discriminatory motivationtd. With respect to the third element, an adverse
employment action “is more disrupgithan a mere inconvenience or an alteration of job
responsibilities[,] and can include termination of employment, a demotion evitlepee
decrease in wage or salary, a less distinguished title, a material losefisbsignificantly
diminished mateal responsibilities, or other indices unique to a particular situatibaibowitz
v. Cornell Univ, 584 F.3d 487, 499 (2d Cir. 2009) (internal quotation marks omiti&ftth
respect to the fourth element, the fact that “someone outside the protected alaskbsen over
a plaintiff “will ordinarily suffice for the required inference of discriraiion at the initiaprima
faciestage of the Title VIl analysis, including at the pleading stagétlejohn, 795 F.3cat 313.
Plaintiff s Complaint meetshose lenient standard®laintiff generally allegethat,
despite her superior qualifications, she was repeatedlggasgsr for job vacancies or
promotions in favor of predominantly white, predominantigle applicants (SeePl.’s Oppn
33-36). Most substantially, Plaintifalleges thatin July 2008, after an “overtly hostile”
interviewfor a job at ETCP, the position wgsento aless qualified white marwho declined
it; moreover, the ETCP supervisor thetd Plaintiff not to reapply because, e he knew she

was qualified, she would not “fit in.” @&C 71137-14).°> That ismore tharsufficient to state a

5 It is true, as Defendants note (Defdem. 28), that thaposition was ultimately filled by

another AfricarAmerican woman. But, according to the Complaint, that woman resigned
shortly thereafter because, in her words, she did not “fit in.” (FAC { 146). When viewed i
conjunction with thdact that Plaintiff was told thahe would not “fit in,” that allegation
arguably bolsters Plaintif claims of sexand racediscrimination. Cf. Schuette v. Coal. to
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claimfor race andyender discriminatianSeeMauro v. S. New England Telecomms.,,|I868
F.3d 384, 386 (2d Cir. 200(9tating that for failureto-promotediscrimination claima
plaintiff must showthatshe is a member of a protected class, thawvsisegualified for the
position, that she applied and was rejected, and that “the employer kept the positiomdopen a
cortinued to seek applicants'Took v. Arrowsmith Shelburne, In69 F.3d 1235, 1239 (2d Cir.
1995) tating that to shogender discriminatiom the context of a terminatiofia [discharged]
female plaintiff must show that she was qualified for the positi. . and that the employer
soughtor hired a male to replace Rer Plaintiff also states a claim for race discrimination with
respect to her failed application for the ETCP Senior Director of Progi@magementasshe
allegegshat Defendants gave the positiorattess qualified white woman a process that
violated internal protocols.FAC 11190-193)°

2. Hostile Work Environment

By contrast, Goodwing’hostile work environmentlaimsfail as a matter of lawTo
prevail onsuch aclaim under Title VII or the NYSHRE- which are governed by the same
standardsseeQuinn v. Green Tree Credit Cord59 F.3d 759, 765 (2d Cir. 1998) aplaintiff
must show that his or her “workglais permeated with discriminatory intimidation, ridicule,
and insult that isufficiently severe or pervasive toalthe conditions of the victirg’

employment and creata abusive working environmentRedd v. N.Y. Div. of Parqlé78 F.3d

Defend Affirmative Action, Integration & Immigrant Rights & Fight for Equal. By Megns
Necessary (BAMNNL34 S. Ct. 1623, 1676 (2014) (Sotomayor, J., dissenting) (“Race matters
because of . . that most crippling of thoughts: ‘I do not belong hé&ye.’

6 By contrast, Plaintiff simply lists other positions for which sheuccessfully applied.

(See, e.g FAC(1151-156, 190, 194). Light on details, these other allegations standing alone
would not have been sufficient to sustBiaintiff's claims of disparate treatmerBut, as
discussedPlaintiff’s allegations witlespect to the July 2008 interview ahéMarch 2010

hiring are sufficientandtheallegations obtherincidents may be relevant to those claims.
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166, 175 (2d Cir. 2013)nterral quotation marks and alteration omitted). The laws do not reach
“genuine but innocuous differences in the ways men and women routinely interactemitiens
of the same sex and of the opposite sex”; instead, they forbid “only behavior sovehjecti
offensive as to alter theonditions’ of the victinmis employment. Oncale v. Sundowner
Offshore Servs., Inc523 U.S. 75, 81 (1998). Thus, “courts must distinguish betmeesdy
offensive or boorish conduct and conduct that is sufficiently severe aagpes\as to alter the
conditions of employmentO’'Dell v. Trans World Entm’t Corp153 F. Supp. 2d 378, 386
(S.D.N.Y. 2001) (internal quotation marks omitted), basedlos ffequency of the
discriminatory conduct; its severity; whether it is physically threateningroiliating, or a mere
offensive utterance; and whether it unreabbnaterferes with an employeework
performance,Harris v. Forklift Sys., In¢.510 U.S. 17, 23 (1993For “comments, slurs, and
jokes to constitute a hostile work environment, . . . there must be a steady barrage ofaysprobr
racial [or sexual] comments.Schwapp v. Town of Avphl8 F.3d 106, 110 (2d Cir. 1997)
(internal quotation marks omittedccord Tolbert v. Smittv90 F.3d 427, 439 (2d Cir. 2015).

In her memorandum of law, Plaintiff defends her hostile work environaf@nsin
only a cursory mannei(Pl.’s Oppn 37). As a resultit is notclearexactly whichalleged
actions occurring at what time?laintiff believes altered the conditions a@rfemploymentbut
she appears to base her claims on: (1) the period during which she worked fote3¢RAch
1964-95); (2)various acts involving Grippo and others around February 2009(157-166);
and (3) the issues with her assignment to the 3-1-1 CSGeadéalings with Whalen and

Austin (id. 11200-227). eePl.’s Oppn 37).” Notably, however, thatllegedy harassing

! Plaintiff also points taertain acts that occurred in the wake of BEOC charges (P&

Oppn 37), but the Complaint itself describes those actseliatory conduct.” SeeFAC
11178-181 (emphasis added)). Accordingly, the Court does not consider them here.
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conduct covers a periaxf almost five yearsduring which Plaintiff worked not only in different
positions, bualsoin three wholly differenprogramsand officesETCP, CTO, and the 3-1-1
CSC That is all but fatal to Plaintif§ federal and statelaims. Cf. Dziedzic v. State Univ. of
N.Y. atOswego— F. App’x —, 2016 WL 2620305, at *1 (2d Cir. May 9, 2016) (summary
order) ¢€oncludingthat an alleged harassing act “made by differentiokers in a different
section of the . . . department” was not part of the same hostile work environment asrthe othe
harassing acts alleged).

Evenviewingtheconduct asll relating to a single “work environment,” however,
Plaintiff fails to statéhostile work environmerdlaims under Title VII and the NYSHRLFirst
and foremostyirtually all of the allegety harassin@cts were “sexeutral” andraceneutral“on
their face.” Alfano v. Costellp294 F.3d 365, 378 (2d Cir. 2002plaintiff does allegeertain
commentswith arguably racial ogender overtones -fer example, that she was referred to as a
“cunt” and “bitch” by a managefFAC 163, that she was once asked rhetorically if she was
“smoking crack’(a comment that she perceived to be ragidl)] 161), andhat she was
referred taas “shit girl” because of her duties relating to clogged toilets at-ihé 8SC (d.
1 214). But Plaintiff fails toshowthatsuch comments — spannihgr eightyear tenure at
DoITT — wereanything more thafisolated acts, [which] do not meet the threshold of severity
or pervasivenessequired to state a hostile work environment claifano, 294 F.3d at 373-74
(citing cases)accordSchwappl118 F.3d at 110-1kee, e.g.Brown v. Coach Stores, 1nd.63
F.3d 706, 713 (2d Cir. 1998) (holding that a supervisoccasional racist remarks “fail[ed] to
constitute discriminatory behavitrat is sufficiently severe or pervasive to cause a hostile

environment”).
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Nor doesSchachter’s allegedly harassing conduct suffice to creaaetsonabldnostile
work environmentas— conclusory assertions asideg, e.g.Pungitore v. Barbera506 F.
App’x 40, 42 (2d Cir. 2012(summary order{*A court musfirst ignoremereconclusory
statements. . .”(internal quotation marks omitted}- there is nothing in the Complaint to
suggest that his conduct was based on Plaintiff's race orSe.e.gFleming v. MaxMara
USA, Inc, 371 F. App’x 115, 118-19 (2d Cir. 201@ummary orderjholding thathostile acts
“not facially related to a protected characteristie- such aswrongly excluding] [the plaintiff]
from meetings, excessively criticiz[ing] her work, refus[ing] to ansmeark-related questions,
arbitrarily impos[ing] duties outside of her responsibilities, thrfowing] books, arjdiag] rude
emails”— areinsufficient, evenalongside a racist remgrkAnd while Plaintiff s allegations of
her treatment at the B-1 CSC are disturbing — especially the threatening and violent behavior
of Austin (who is not a defendant in this case}he alleged connectisiibetweerthat treatment
andPlaintiff' s race or selkewiserangefrom negligible(his using the word “bitch” in the third
incident) to nonexister{the first two incidents) See, e.glLa Marco v. N.YState Nurses Asg
118 F. Supp. 2d 310, 317-18 (N.D.N.Y 2000) (use of “bitch,” with other gereidral
offensive conduct, is not enough to show hostility is gebdsed)

Although she comes closer, Plaintiff also fails to state a hostile work envinbicfagnm
under theNYCHRL. The NYCHRL"does not require either materially adverse employment
actions or severe and pervasive condumtf it still requires thaany such allegedlyunequal
treatment” beé'based orgendeifor race].”” Mihalik v. Credit Agricole CheuvreuX. Am. Inc.
715 F.3d 102, 114 (2d Cir. 201@mphasis addedinternal quotation marks omittedjarris v.
NYU Langone Med. CtriNo. 12-€V-0454 (RA)(JLC), 2013 WL 3487032, at *27 (S.D .N.Y.

July 9, 2013) (noting that even under the NYCHRL, a plaintiff yulstad facts tending to show
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that actions that created the hostile work environment were taken againgdains® of a
prohibited factor” and that “the broader remediation available under the City &swnabd allow
the Plaintiff to dispense with linking his claim of hostility to soatiude that the law forbitls
(internal quotation marks omittedjgport and recommendation adoptedNy. 12CV-0454
(RA)(JLC), 2013 WL 5425336 (S.D.N.Y. Sept. 27, 20B3rmudez v. City of N.Y783 F.

Supp. 2d 560, 588 (S.D.N.Y. 201 Fjrhilar). Plaintiff fails to plausibly allege that any acts of
hostility “by her colleagues were on the basis of her sex or any other ptbbbetracteristic.”
Nunez vN.Y. State Dept of Corr. & Cmty. SupervisigiNo. 14CV-6647 JMF), 2015 WL
4605684, at *16 (S.D.N.Y. July 31, 2015). Specificafigintiff fails to allege nor everreally
argue thatthe strayremarksusing nominally gendereat racial languagbad a discriminatory
motive or“signal[ed]views about the rolef women[or minorities]in the workplace€ Mihalik,
715 F.3d at 11{internal quotation marks omitted), Marshall v. Kingsborough Cmty. Coll. of
CUNY, No. 11CV-2686 PKC)(RML), 2015 WL 5773748, at *12 (E.D.N.Y. July 27, 2015)
(finding NYCHRL standard met when the plaintiff's boss “referred to her and athnelé
employees by such gendered slurscast’ and ‘bitch’ on a regular basis and said that ‘women
don't belong in the workplace’;yeport and recommendation adoptedNy. 11 CV-2686
(PKC)(RML), 2015 WL 5774269 (E.D.N.Y. Sept. 30, 2015). Such language may be uncivil, but
the NYCHRL, like Title Vlland the NYSHRLdoes not “operate as a general civility code.”
Nelson v. HSBC Bank US@29 N.Y.S.2d 259, 264 (App. Div., 2d Deg011)(internal

guotation marks omittegdyeeMihalik, 715 F.3d at 110 (*“When applying this standard, however,
district courts must be mindful that the NYCHRL is not a ‘general civility codige plaintiff

still bears the burden of showing that the conducaissed by a discriminatory motivéquoting
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Williams, 872 N.Y.S.2cat41) (citations omitted) Accordingly, Plaintiff's hostile work
environment claims are dismissed.
D. Monéll Liability

With respect to Plaintits Monell claims, it is well established that a plaintiff cannot
prevail on a Section 1983aim against a municipality (or municipal agency, sucb@dT)
unless the alleged violation was “caused by a custom or policy withmehaing oMonell and
subsequent casesJett v. Dall Indep. Sch. Dist491 U.S. 701, 735-36 (1989) (discussing
Monell v. N.Y.C. Dep't of Soc. Sen436 U.S. 658 (1978)). Thus, to recover from the City or
DoITT pursuant to Section 198Blaintiff must show: “(1) actions taken under color of law; (2)
deprivation of a constitutional or statutory right; (3) causation; (4) damageg5) that an
official policy of the municipality caused the constitutional injuriRde v. City of Waterbuyy
542 F.3d 31, 36 (2d Cir. 2008Dfficial municipal policy “includes the decisions of a
governmens lawmakers, the acts of its policymaking officials, and practicesrsistenand
widespread as to practically have the force of la@dnnick v. Thompse®63U.S. 51, 61
(2011). Here, Plaintifé allegations are sufficient to meet this test. As shown above, Plaintiff
has stated actionable claims for discrimination and retaliation, including uectesr51983.
And with respecto a pattern and practicd sich conduct at DolTTRlaintiff not onlymakes
generakllegatiors regardindheir existencebutshesupports her allegatiomath statistics and
specific examples of other employees who allegedly suffered similamadiisation and
retaliation. (SeeFAC 118-123, 168-170, 178, 228-230; Proposed Jf227-229). Taken
together, that is enouglsee, e.gSorlucco v. N.Y. City Police Dep%71 F.2d 864, 872 (2d Cir.
1992) (“We might agree with the district court that [plaintiff] would havesfalihort in her

proof if the [tatisticalevidence] had been her only evidence of a departmental practice of gender

21



discrimination However, [plaintiff] presented ample facts concerning her treatment at the hands
of her superiors from which the jury, in conjunction with sketisticalevidence, could have
reasonably inferred that there was a custom of sex bias operating within tiiedwdP
governing its disciplinary decisiongihternal citation omitted) Hardy v. Town of Greenwich
No. 3:06€V-833 MRK), 2008 WL 5117370, at *5 (D. Conn. Dec. 3, 20(8javitz, J.)
(stating, in a summary judgment ruling, that “viewing the totality of Plaintiffs’ eviden the
statisticalevidence, the complaints to the EEO office, the allegations of astanging and
allegedly wellknown hostile work environment, coupled with numerous alleged discrete
instances ofliscrimination— the Court cannot conclude that [tMenell claim] failsas a matter
of law”).
PLAINTIFF 'S MOTION TO AMEND THE COMPLAINT

Finally, the Court addresses Plairigffnotion to amenther Complaint pursuant tBule
15(a)(2) of the Federal Rules of Civil Procedure. The Second Circuit has held that a Rdle 15(
motion“should be denied only for such reasons as undue delay, bad faith, futility of the
amendment, and perhaps most important, the resulting prejudice to the opposingAsrig.”
Cas. & Sur. Co. v. Aniero Concrete C404 F.3d 566, 603 (2d Cir. 2005) (internal quotation
marks omitted)see also Loreley Fin. (Jersey) No. 3 Ltd. v. Wells Fargo Sec,, 19CF.3d
160, 190 (2d Cir. 2015) (“leav[ing] unaltered” prior case law on denial of leave to amend,
including the rule that “leave may be denied where amentimould be futile”).Here, Plaintiff
proposesargely stylistic andrganizationaédits to her allegations that, in genenagrelyhelp
clarify her claims, and there is no indication that these edits are either futilguatigial to
Defendantsindeed, Defendantsriefing even makes ud@lbeit without citationpf the more

specific dates used in the Proposed SASke( e.g.Defs.” Mem. 23). Yet Plaintiff also
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proposes adding a new cause of action under Section 1983 for First Amenebalettan

which Defendants oppose on the ground of futilitpefs. Feb. 29, 2016a.tr. (Docket No. 80)
2-4). An amendmenis “futile” if it could not withstand a motion to dismiss under Rule
12(b)(6). See, e.g Anderson News, L.L.C. v. Am. Media, ]680 F.3d 162, 185 (2d Cir.2012).
The question, therefore, is whether the Proposed SAC states a claim for FeredrAent
retaliation.

“To prove that a public employer unlawfully retaliated against an employdbéir
speech in violation of the First Amendment, the plaintiff must show that (1) the spessiea
was made as a citizen on matters of public concern rather than as an employee smimatter
personal interest; (2) he or she suffered an adverse employment action;taedsfi@ech was at
least a substantial or motivating factor in the adverse employment adBancia v. Hartford
Police Depx, 706 F.3d 120, 129-30 (2d Cir. 20XBgr curiam)internal quotation marks,
alterations, and citations omitted\pplying those standards here, Plaintiff's proposed
allegations fail to state @ausibleclaim for FirstAmendmentetaliation. Plaintiff rightly
contends thaberpublic speechagainst discrimination and retaliation at DolF namely, her
letter to two New York City council members in March 2012 amel participationn a meeting
with council memberdan May 2012 (Proposed SAC | 229)isprotected by the First
Amendment. (Mem. Law Supp. Pl.’s Mot. Leave To File SAC (Docket No4;7B)'s Mar. 9,
2016 Ltr.(Docket No. 83) ). See, e.gCotarelo v. Vill. of Sleepy Hollow Police Depi60
F.3d 247, 252 (2d Cir. 2006) (reaffirming that “discrimination in a government workplace is a
matter of public concern”)But Plaintiff s Foposed SAC fails to allege any adverse
employmentctionsthat were plausiblynotivated bythatprotected speechrhe final

purportedly adverse act properly pleddy Plaintiff concernsAustin's harassment at thel3l
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CSC,whichappears to have occurredmetimeafterMarch19, 2012, but prior to May 2, 2012.
Yet the Proposed SAGiils toallegethat Austin was aware of Plaintiff letterof March 2012,
let alone that his actions were motivated bwitd the samis trueof theMay meeting which
most likelyoccurredafter Austin’s allegedly harassiracts Accordingly, leave to amend the
Complaintto adda FirstAmendmentetaliation claim is deniedn the ground of futility, but
Plaintiff’'s motion to amend thednplaint isotherwisegranted. See, e.g.Crosland v. City of
N.Y, 140 F. Supp. 2d 300, 311 (S.D.N.Y. 20@dismissing a First Amendment retaliation claim
where the plaintiff “presented no evidence from which to reasonably infer thatlfiechy
retaliatory] actions are in any way causally connected to his protectezhypaé’d sub nom.
Crosland v. Safir54 F. App’x 504 (2d Cir. 2002).
CONCLUSION

For the reasons stated above, Defendantdion to dismissind Plaintiff's motion to
amend the complaint are bdBRANTED in part andDENIED in part. Specifically,Plaintiff's
Section 1981 claims are dismidskerTitle VII retaliation claims againghe individual
Defendants are dismissétgr hostile work environment claims are dismissed, leave to add a
First Amendmentetaliation claim is denied. Otherwise, the Complamd its claimsurvive,
and Paintiff is granted leave tmake heiproposed amendmentBlaintiff is directed tdile the
seconcamended complairftSAC”) within two days from the date of this Opinion and Order,
andDefendants are directed to answer3#€C (although they may ignore claims thathe
Courthasdismissedr denied leave to add)ithin three weeks of its filingFinally, the parties
shallappear for an initial pretrial conference with the Courdume 29, 2016at4:15 p.m.in
Courtroom 1105 of the Thurgood Marshall United States Courthouse, 40 Centre Street,

New York, New York. In accordance with the Notice of Initial Pretrial Conference (Docket No.
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23), the parties shall file a joint letter and proposed Case Management Plan tiatatee
Thursday before the cterence.
The Clerk of Court isidectedto terminate Docket N& 18, 74, 87.
SO ORDERED.
Date May 23, 2016 d& p /{_%-/—
New York, New York L/ESSE M-FURMAN
nited States District Judge
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