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PAUL A. ENGELMAYER, District Judge:

The motions pending in this case together present the question of whether a federal
bankruptcy court in Delaware, or a New York state court, should resolve a dispute as to how to
allocate a debtor-in-bankruptcy’s monthly cash collateral payments among its creditors.

On April 29, 2014, Texas Competitive Electric Holdings Company LLC (“TCEH”) and
several affiliates filed voluntary petitions for reorganization in the United States Bankruptcy
Court for the District of Delaware (the “Bankruptcy Court”). On June 5, 2014, the Bankruptcy
Court heard argument as to how to allocate, among various of TCEH’s creditors, monthly cash
collateral and adequate protection payments. The Bankruptcy Court determined that there was
no need, at that time, to resolve the allocation dispute. It left open whether that dispute would
ultimately be resolved by it or another court.

The latter issue, relating to the forum in which that dispute is to be resolved, now comes
before this Court. In March 2015, plaintiff Delaware Trust Company (“Delaware Trust”) filed,

in New York State Supreme Court, a contract action to resolve the allocation dispute. Defendant
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Wilmington Trust, N.A.(“Wilmington Trust”) removed tht case to this Court. Wilmington
Trustandthree proposed intervenors now ask @airt to transfer this mattés the Bankruptcy
Court, arguing thahis dispute ientwined with the ongoing bankrupteyoceeding By
contrast, Delaware Trust asks the Court to remand the chissvd ork state courtarguing that
the allocation dispute lacks the required nexus to the pending bankpuptegdings so as to
give federal courts jurisdiction over it, and alternatively that the Court shoullrafrem
hearihg it

Resolution of theemotions turndargelyon whether the dispute over allocation of cash
collateral payments among creditgs “core” proceeding withilCEH’s bankruptcyj.e., one
that either “arises under” or “arises in” that bankrugiryceeding. For the reasons that follow,
the Court holds thahis dispute “arises in” the TCEbankruptcy proceeding and thus is a core
bankruptcy proceeding, supplying federal jurisdictitbratthe federal courts ought not abstain
from hearing it; andhat the case is properly heard, within the federal systetheghgankruptcy
Court. The Court accordingly denies Delaware Trust’'s remand motion and griémtagton

Trust'stransfer motion. The Court also grants the proposed intervenors’ motionsri@ing.
l. Factual Background
A. Bankruptcy Filing

On April 29, 2014 (the “Petition Date”],CEH andseverakffiliates (ollectively, “the
Debtors”) filed voluntary petitions for reorganization pursuant to 11 U.S.C. 8tl€¥q. in the

Bankruptcy Court (the “Chapter 11 Cases”). The Chapter 11 Cases are being jointly

1 The Court’s account of the facts derives from Delaware Trust's Complaint, Dkt. A, E
(“Compl.”), and the partiessubmissions on the instant motions.
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administered ak re Energy Future Holdings Corpef al, No. 14Bk. 10979 (CSS) (Bankr.
D. Del.).

As of the Petition Date, the Debtors represented that thesnbeslthar$25 billion of
first lien debt, falling into three categorie$) $22.6 billion of debt outstanding under a credit
agreement (the “BanRebt’; the Court refers tholders of sucldebt aghe “Lenders”);

(2) $1.75 billion of debt outstanding under a first lien irtdem (the “First Lien Notesthe
Court refers tdolders of sucimotes ashe “First Lien Noteholders”); an@) $1.255 billionof
debt outstanding under first lien interest rate swap and commodity hedge agsegect&wap
Agreements”; the Court refets holders of suchgzeementas“the Secured Swap Providé)s

SeeDkt. 41, Declaration dEllen M. Halstead“Halstead Decl.”)Ex. D at 30-31, 93 n.61.

B. The Creditor Parties and the Intercreditor Agreement

Delaware Trust is the indenture trustee far EHirst Lien Noteholders who hold the $1.75
billion of First Lien Notes. Compl. 1 2. The First Lien Notes were issued in 2009 by aGdEH
TCEH Finance, Inc. Dkt. 1, 9.

Wilmington Trust is the First Lien Administrative Agent and First Lien Collategdn
for the$22.6 billion ofFirst Lien Bank Debt.ld. 4. In 2007, the Debtors issued the First Lien
Bank Debt as part of a leveraged buyt-of TCEH’s ultimate paremompany, Energy Future
Holdings CorporationSee idf 8. One proposed intervendiifan Investment Holdings LP
(“Titan”), holds about $50 million dfirst Lien Bank Debt Dkt. 67. The First Lien Notes are
secured by liens that are equal in priotdytheliens securing the First Lien Bank Deltd the
First Lien Swaps SeeDkt. 1, 1 9; Compl. § 21TheFirst LienNotes are alsequal in priority of

payment with the First Lien Bank Debt and the First Lien Sw&gsDkt. 1, 1 9; Compl. § 21.



As noted, lesides the First Lien Notes and the First Lien Bank Debt, there aréirsiso
Lien Swaps, pursuant to which the Debtors have $1.255 billion of debt. Most of the swap debt is
held by two proposed interveno(4) Morgan Stanley Capital Group (“MS$X), whose secured
claims totalmorethan $225mnillion, seeHalstead Decl., Ex. E at &nd(2) J. Aron & Co.
(“J. Aron”), whose secured claims totabrethan $99 million, seeid., Ex. F at 6.

An Intercreditor Agreement goverrsetrelative rights angriorities of the First Lien
Notes the First LienBankDebt, andthe First Lien SwapsCompl.| 21. The Intercreditor
Agreement requires equal priority of payment in respect of “Secured Obtigathen due and
payable, with some exception#t provides that all First LieQreditors have equal priority with
respect to the collateral securing the First Lien D&htf§21-24. It also contains a permissive,
non-exclusive forum-selection clause consenting to jurisdiction in New YaekDkt. 60,
Declaration of Jonathan RosenbétBosenberg Ded), Ex. A, § 9.6. It furtherprovides that
Wilmington Trust shall distribute colieral in accordance with a specific waterfall based on all
thenoutstanding secured obligationisl. § 4.1. knally, the Intercreditor Agreement
contemplates the possibility that thebtors would file for bankruptcyld. § 1.1.

C. TCEH’s Bankruptcy Proceedings and the Cash Collateral Order

On April 29, 2014, the Debtoisitiated bankruptcy proceedings the Bankuptcy
Court. Compl. § 30. To obtain the required consent to the continued use of cash collateral
during the bankruptcy proceedings, the Debtors agreed to make monthly payments to
Wilmington Trust (in its capacity as First Lien Administrative Agent), to Delawaust (in its
capacity as Indenture Trustee), and directly to the Secured Swap Préwidestect all First
Lien Creditors against any diminution in value of the collateral securing the_iensDebt.

Seeid.



A dispute arose, however, as to the calculation of these monthly payments under the
Intercreditor AgreementUnder the order as initially drafted, monthly payments were to be
calculated by using the principal amount of debt owed to first lien creditorsfgmsib29, 2014,
and a ratefoLIBOR plus 450 basis points (the “Petition Date Allocation Method”). Howexver,
First Lien NoteholderAurelius Capital Management, LP (“Aureliusgrgued that the
Intercreditor Agreement requiresdifferent methodologyttfe “ Postpetition Allocation
Method”). Under it, monthly payments among the creditors would be apportioned based on the
outstanding amount (including accrued but unpaid interest) on each debt instrumenths of ea
payment date. Because the creditors have vairyitegest rates, these of this methodology
would tend tdoenefit First Lien Noteholders likkurelius, whose notes have a higher interest
rate—11.5%. Several First Lien Bank Debt Holders opposed Aurelius’s bid. They urged the
Bankruptcy Court to adopt the Petition Date Allocation MethBdeRosenberg DeclEx. H at
31-39.

The Bankruptcy Court received bisefnd heard argument oretlllocationdispute. See,
e.g, id. DuringargumentAurelius asserted that the allocation dispute was “an issue that's going
to flow through this case” and is a “precursor to how distributions might be made under’a pl
Id. Ex. lat232. The hearing, however, took place at the end of a lengthy day of procesdings
which a host of bankruptcy matters were addresSedid. at 206, 232. Bankruptcy Judge
Sontchi thereupon told the parties he was not prepared, at that point, to resolve the monthly
payments allocation issue, given thteness of the ho@and that issuance ofGash Collateral
Orderwas urgent for the DebtorSeed. at 225-26. Instead, atemporary measure, he
ordered that the difference betwabha amounts due und#re Petition Date and the Postpetition

Allocation Methods bglaceal in escrow pending further order of the Bankruptcy Court or



another court of competent jurisdictiold. at 232—-33.In the Cash Collateral Ordesge id.
Ex. B, the partieseserved their rights to make all arguments regarding allocation of plan
distributions.

Significant here, Judge Sontchi emphasized that henetakeciding the proper venue of
this dispute, nor whether he had jurisdiction to resivaather, he stated, he wsisnply not
ruling on those matteis thattime. See idEx. 1at232(“[I]Jt may be at some point it would be
appropriate for me to get involved in this. And it may be | get involved in whainig bet aside
to be decided by a Court of competent jurisdiction. I’'m not saying | won’t do thaBut.l.
can’t deal vith it in this context) ; see also idat 224-25 (“You can fight here maybe, you can
fight somewhere else maybe.”).

As to the mechanics of the escrow fund, on July 31, 2014, TCEH and Bank of New York
Mellon (“BNY Mellon”) entered into an Escrow Agreemeguverring the deposit and
distribution of the scrowediunds. SeeRosenbeay Decl, Ex. J. Undethat ggreement, to which
the First Lien Notes Trustee is a notice pasiy,y Mellon holds the scrowedfunds until a
further order of the Bankruptcy Court (@nother court of competent jurisdiction) regarding the
distribution of theefunds. Id. at 2. At argumentn this Court, counsel represented titet
account (as of midlay 2015) heldess than $3 millionalthough it continues to accumulate and
is expected to grow substantiallipkt. 68 (“Tr.”), 11, 60.

On April 14, 2015, the Debtors filed a proposed plan of reorganization, which ineludes
“tax-free spinoff” of TCEH that would result in the First Lien Creditors ownipg rata, the
equity in a nely formedentity that will own TCEH’s assets. Rosenberg D&ot. D; see also
Dkt. 56, Declaration of Zoe E. Shea (“Shea Decl.”), ExABa May 4, 201%earing the

Bankruptcy Court set aside 20 trial dagfgrtingon November 18, 2015 and concluding



December 23, 2015, to consider confirmation of the propds@dop reorganizationRosenberg
Decl., Ex. Dat 104;see alsad. at 105-06;id. at112.

D. This Litigation and Its Procedural History

On March 13, 2015, Delaware Trust file@€Camplaint in the Soreme Court of New
York in Manhattan. It sought (i) a declaratory judgment that the escrowediarad®cated for
the benefit of the First Lien Notes, and (ii) specific performance digetiie escrow agent to
turn over the escrowed funds to Delaware Trust for the benefit of First Liemdldéers.

Compl. 11 43, 47. Delaware Trust thereby seeks to resolve the issue on which Judge Sontchi
reserved judgment: the allocation of monthly cash collateral paymentawdel Trust’s

proposed resolution, under which the Postpetition Allocation Method would be used to apportion
suchpayments amonthe First Lien Creditorsvould favor those debt instruments with higher
postpetition interest rates (fexample, the First Lien Notes 11.356).

On April 13, 2015, Delaware Trust voluntarily dismissediyBMellon, whom it had
named as a defendamiithout prejudice.SeeDkt. 9.

On April 14, 2015, Wilmington Trust, in its capacity as First LAehministrativeAgent,
removed this action to this Court. Dkt. Before the removathe proposed intervenors here—
Titan, MSCG, and JAron—hadeachmoved to intervene istate court.Dkt. 9; Dkt. 12. Those
motions were pending as of the time of removal. Dkt. 9; Dkt. 12.

On April 20, 2015, tis Court held an initial conferen@ndset a briefingscheduldor the
proposedntervenors’motions for interventiorDelaware Trust’s anticipated motion for remand
(including based on a claim of mandatory abstention) Vditrington Trust’s anticipated

motion to transfer the case to the Bankruptcy CoBigeDkt. 26; Dkt. 63.



As to the issue of interventiorgl) an April 24, 2015, Titan moved to intervene, Dkt. 31,
and filed a memorandum of law and two declarations in support, Dkt. 34,;32) 88 April 27,
2015, MSCG and J. Aron jointly moved to intervene, Dkt. 39, and filed a memorandum of law
and two declarations in support, Dkt. 40-83) on May 1, 2015, Delaware Trust filed a
memorandum of law in opposition, Dkt. 46, and (4) on May 6, 2015, Titan filed a reply brief in
further support, Dkt. 53asdid MSCG and J. Aron, Dkt. 62.

As to the issues of remand amansfer (1) on April 28, 2015Delaware Trust filed a
motion to remand the case to state court, DktaA8a declaration anchemorandum of law in
support, Dkt. 44-452) onMay 6, 2015, Wilmington Trust filed a motion to transfer the case to
the District of Delaware, Dkt. 61, arddeclaration and a memorandum of law in support, Dkt.
58, 6Q (3) the same dawll three proposed intervenors filed a joimdtion to transfer the case to
the District of Delaware, Dkt. 55, and two declarations and a memorandum of law in support
Dkt. 56, 57, 59, which also opposBédlaware Truss remand motion, and (4) on May 11, 2015,
Delaware Trust filed a reply brieDkt. 65, as well as a declarationfurther support foremand
and opposing transfer, Dkt. 66. On May 13, 2015, the Court held arguSesidkt. 68 (“Tr").

I. Motions to Intervene

A. Legal Standards

Federal Rule of Civil Procedure 24(a)(2) provides that “[o]n timely motion, thé cour
must permit anyone to intervene who . . . claims an interest relating to thetpmpeansaction
that is the subject of the action, and is so situated that disposing of the action npagciical
matter impair or impede thrmovant’s ability to protect its interest, unless existing parties
adequately represent that interestiie Second Circuit has set out a fpart test, each part of

which must be satisfied for a party to intervasseof right:



In order to be entitled to intervene as of right under Rule 24(a)(2), “an intervenor

must show that: (1) the application is timely; (2) the applicant claims an interest

relating to the property or transaction which is the subject matter of the;action

(3) the protection of the intest may as a practical matter be impaired by the

disposition of the action; and (4) the interest is not adequately protectad by a

existing party.
St. John$ Univ., N.Y. v. Bolton450 F. App’x 81, 83 (2d Cir. 201{8ummary orderfquoting
RestorA-DentDental Labs., Inc. v. Certified Alloy Prods., In€25 F.2d 871, 874 (2d Cir.
1984)). In applying this testthe Court is to be mindful that Rule 24 “provides the flexibility
necessarsto cover the multitude of possible intervention situations’ . . . [and that] common
sense demands that consideration . . . be given to matters that shape a patimular ac
particular type of action.’United States v. Hooker Chen&. Plastics Corp, 749 F.2d 968, 983
(2d Cir. 1984) (quotingrestorA-Dent Denal Labs, 725 F.2d at 875).

As tothe firstrequirement, timeliness, courts consittex case chronology as well as
“(1) how long the applicant had notice of the interest before it made the motion to intervene
(2) prejudice to existing parties resultirgm any delay; (3) prejudice to the applicant if the
motion is denied; and (4) any unusual circumstances militating for or againdingy fof
timeliness.” United States v. Pitney Bowes, |25 F.3d 66, 70 (2d Cir. 1994).

As to the second requiremeitterest, a party is entitled to intervene when it “claims an
interest relating to the property or transaction which is the subject matteramftithe” Jakubik
v. SchmirerNo. 13 Civ. 4087 (PAE), 2013 WL 3465857, at *1 (S.D.N.Y. July 9, 2013) (uyloti
Bolton, 450 F. App’x at 83). This interest “must be ‘direct, substantial, and legally progettabl
Brennan v. N.Y.C. Bd. of Edu260 F.3d 123, 129 (2d Cir. 2001) (quotiwgsh Elec. Coop.,
Inc. v. Mas. Mun. Wholesale Elec. G®22 F.2d 92, 97 (2d Cir. 1990)).

As to the third requirement, impairmetitg proposed intervenor must show that his

interest may be impaired by the disposition of the actiea,id, which can be satisfied by



asserting that “as a practical matter,” an adverse decisagri‘compromise[]'the partys
claims,Hartford Fire Ins. Co. v. Mitlgf193 F.R.D. 154, 161-62 (S.D.N.Y. 20@0ixing N.Y..
Pub Interest Research Grpinc. v. Regents of the Univ. of N.¥16 F.2d 350 (2d Cir. 1975)).

As to the final requirement, adequacy, a proposed intervenor’s interests cannot be
“identical” to those of other partieandcannot bedequately represented agother party See,
e.g, Jakubik 2013 WL 3465857, at *1. This burden, howeVsihould be treated as minimal.”
Trbovich v. United Mine Workers of AmM04 U.S. 528, 538 n.10 (1972).

Rule 24alsoprovides for permissive interventiorfOn timely motion, the court may
permit anyone to intervene who . . . has a claim or defense that shares with thetioraim ac
common gestion of law or fact.”"Fed. R. Civ. P24(b)1). In exercising its discretion, the court
must consider whether intervention “will unduly delay or prejudice the adjudicatitwe of t
original parties’ rights.” Fed. R. Civ. P. 24(b)(3). Additiorelevant factors includ€[1] the
nature and extent of the intervenors’ interests,’ [2] the degree to which thosststre
‘adequately represented by other partesi [3] ‘whether parties seeking intervention will
significantly contribute to [the] full development of the underlying factiglas in the suit and
to the just and equitable adjudication of the legal questions preséniadersified Grp., Inc. v.
Daugerdas217 F.R.D. 152, 157 (S.D.N.Y. 2003) (quotidd.. Hayden Co. of N.Y. v. Siens
Med. Sys., In¢.797 F.2d 85, 89 (2d Cir. 1986)). This rule is “to be liberally construed” in favor
of intervention. Degrafinreid v. Ricks417 F. Supp. 2d 403, 407 (S.D.N.Y. 2006).

Courts have found permissive intervention justified where a passefds] an interest in
a portion of the escrow fund at issueecausé¢common questions of law and fact exist that
warrant joint adjudicatiofi Tide Nat'l Gas Storage I, L.P. v. Falcon Gas Storage No. 10

Civ. 5821 (KMW) (THK), 2012 U.S. Dist. LEXIS 188864t *5 (S.D.N.Y. Aug. 7, 2012).
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B. Application

Proposed intervenoMSCG and J. Aroreasilysatisfytherequirements fomtervertion
as of right. Teir motion to intervene was timehthey so move@lmost immediately, and their
intervention haseither delayed this proceeding nor prejudiced any party. Hasg significant
interests at stakand stand to be harméddDelaware Trust prevails artde Postptition
Allocation Method is chosenTheinterest rate on their debt instruments is lower thah t
applicable to the First Lien Noteholders whom Delaware Trust represeritshatichoice of
that methodology would disfavor them. Finally, no other party represents the swap bolders
can adequately advocate their position. Perhaps for this réxslamare Trushas not opposed
this intervention motion on the merit§eeDkt. 46,at 8 (conceding that it “does not object to the
Secured Swap Providers intervening in this case before this Coling)Courtthereforegrants
the joint motion of MSCG and J. Aron to intervene.

As to Titan’s motion to intervene, the Court holdat, at a minimum, Tan may
intervene permissivelylts motion was timelyand caused neither delay nor prejudice. Its
interestsas a holder of some $50 million in bank debt, are substantial, and, as with MSCG and
J. Aron, stand to be impaired if the Postpetition Allocation Method were chosen. The Court
cannot asses# this time whether Titan’s interests will be adequately represept@dlini ngton
Trust, but it is cleafrom Titan’s submissions that its participation wiklpfully contribute to the
Court’s understandingndjust resolution othe issuesn play. Courts have similarly found
permissive intervention justified where a party &fs] an interest in a portion of the escrow
fund at issue,” because “common questions of law and fact exist that warrant joth¢atipn.”
Tide Nat'l Gas Storage2012 U.S. Dist. LEXIS 188864, at *5. Titan’s motion to intervene is

thereforegranted.
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II. Motions to Remand and Transfer

A “federal court has leeway ‘to choose among threshold grounds for denyingauthe
a case on the merits.’'Sinochem Int'l Co. v. Malaysia Int’'l Shipping Carp49 U.S. 422, 431
(2007) (quotindRuhrgas AG v. Marathon Oil Cdb26 U.S. 574, 585 (1999)Here, Delaware
Trust’smotion to remand and/ilmington Trust’'s motiorto transfer are, in large measure, two
sides of the same coin. In brief, if this dispute arises undarisas in, TCEH'®©ngoing
bankruptcy proceeding, it muse transferred to the Delawaankruptcy @urt, which is
overseeing thatngoing—and swiftly progressing-proceeding.If, however, this dispatdoes
not arise under or in that bankruptcy proceedingnimrelyrelates to itthen abstention in favor
of statecourt resolution may be warranted, provideat tite state court catimely resolve the
dispute. Finally, if this disputedoes not have any nexus to a bankruptcy proceedingfetieral
jurisdiction is lackingand this casenustbe remanded to state court.

The Court firsiaddresses the remand motion, and then analyzes the transfer nseton.
Lothian Cassidy, LLC v. Lothian Exploration & Dev. Il, L,.887 B.R. 158, 161 (S.D.N.Y.
2013) (addressing remand motion first, and then transfer mp8tat)l v. StahINo. 03 Civ.
0405 (VM), 2003 WL 22595288, at *2 (S.D.N.Y. Nov. 7, 20¢3)me.

A. The Motion to Remand

1. Applicable Legal Standards

Under 28 U.S.C. § 1452(a), “[a] party may remove any claim or cause of action in a civil
action . . . to the district court for the district where such civil action is pendinghifdssicict
court has jurisdiction of such claim or cause of action under section 1334 of this titlegartye
that seeks to remove the case to federal court bears the burden of establistineg¢olatral

district court has jurisdictionMcNutt v. GenMotors Acceptance Cor®R298 U.S. 178, 189
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(1936);Linardos v. Fortunal57 F.3d 945, 947 (2d Cir. 1998]0O] ut of respect for the limited
jurisdiction of the federal courts and the rights of states, [courts] massthfe] any doubts
against removability! In re Methyl Tertiary Butyl EthelProds. Liab. Litig. 488 F.3d 112, 124
(2d Cir. 2007) (quotingomlyo v. J. Lu-Rob Enters., In@32 F.2d 1043, 1045-46 (2d Cir.
1991)) accordPurdue Pharma L.P. v. Kentugkg04 F.3d 208, 220 (2d Cir. 2013).

Under 28 U.S.C. § 1334(b), district courts—and thus bankruptcy courts—have
jurisdiction over “all civil proceedings arising under title 11, or arising irelated to cases
under title 11.” See generallptern v. Marsha)l131 S. Ct. 2594, 2603 (201 %ee alsdBaker v.
Simpson613 F.3d 346, 350-51 (2d Cir. 2010). The three types of jurisdictioautiatourts
may exercise under 8§ 1334 &celloquially referred to as ‘arising under,’ ‘arising in,” and
‘related to’ jurisdiction.” Lothian Cassidy487 B.R. at 161 (quotinigg re Ames Dep Stores,
Inc., 317 B.R. 260, 269 (Bank&.D.N.Y.2004)). Thus, the threshold questfonthis Court is
whether jurisdiction exists on any of theeeeegrounds hereThese grounds are defined as
follows:

“Arising undet jurisdiction: “Arising under” proceedings consist chuses of action
created by Title 11 of the Bankruptcy Code, meaning “‘any matter under which a<iaiade
under a provision of [T]itle 11.”Id. (quotingln re Salandei©’Reilly Galleries, LLC 475 B.R.
9, 27 (S.D.N.Y. 2012)).

“Arising in” jurisdiction: Although theprecisedefinition of a proeeding “arising in”
Title 11 is“not entirely clear,’the Second Circuit has held tlatcovers claims thatdre not
based on any right expressly created by [T]itle 11, but nevertheless, would havsteexi
outside of the bankruptcy.’Baker, 613 F.3d at 350-51 (quotimg re Wood 825 F.2d 90, 97

(5th Cir.1987)). A claim arises in a bankruptcy proceeding if it “would have no practical
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existencebut forthe bankruptcy.”ld. at 351 (quotingsrausz v. EnglandeB21 F.3d 467, 471
(4th Cir. 2003).

“Related t6 jurisdiction: Finally, acivil actionis “related to” aTitle 11 case if the
action’s“outcome might have any ‘conceivable effect’ on the bankrupt estR@rhalat
Capital Fin. Ltd. v. Bank of Am. Cor%39 F.3d 572, 579 (2d Cir. 2011) (quotinge
Cuyahoga Equip. Corp980 F.2d 110, 114 (2d Cir. 1992)). Thas,“action is related to
bankruptcy if the outcome could alter the debtor’s rights, liabilities, options,eatdine of action
(either positively or negatively) and which in any way impacts upon the handling and
administration of the bankrupt estatér re New 118th LLC396 B.R. 885, 890 (Bankr.
S.D.N.Y. 2008) (quotingracor, Inc. v. Higgins743 F.2d 984, 994 (3d Cir. 1984)).

In cases where multiple of these bases for jurisdiction are said toiteisigtaportant to
isolate which in fact exishecause if only the third-“related to™—exists, a federal court mée
requiredto abstain fromhearing the case, in deferencestatetribunals As the Second Circuit
has explaineda proceedinghat“arises under” or “arisge in” Title 11 is d'core” bankruptcy
proceedingbut a proceedinthat ismerely “related to” ditle 11 case is netandin a noneore
proceedingthedoctrine ofmandatory abstention ajgd See Baker613 F.3d at 350 (citing 28
U.S.C. § 1334(c)(2)). Under that doctrirdederal court musiabstain from hearingn action if,
inter alia, it can be “timely adjudicated” in@roperstate forum. 28 U.S.C. 8§ 133%(2).

A court asked to abstain on this ground must be mindful, on the onethar@ongress
“inten[ded] to define ‘core’ bankruptcy proceedings expansiV@gker, 613 F.3dat 351 (citing
In re CBI Holding Ca.529 F.3d 432, 460-61 (2d Cir. 2008)), and thate” proceedings are to
be given‘broad interpretation that is close to or congrtuith constitutional limits,’'In re U.S.

Lines, Inc, 197 F.3d 631, 637 (2d Cir. 1999) (quotinge Best Prods. Cp68 F.3d 26, 31 (2d
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Cir. 1995) accordIn re S.G. Phillips Constructors, Inet5 F.3d 702, 705 (2d Cir. 1995), and on
the other, thamere efficiency cannot justify an unlawful exercise of authgség, e.g.Stern
131 S. Ct. at 2619Where(as herep case has been removed from state court and a party (like
Delaware Trust here) urges mandatory absention, six criteria mosdtke support such
abstention: (1) a “timely” motion for abstention must have been brought; (2) the aasbiben
based upon state law claim; (3) the action must be “related to” a bankruptcy proceeding, as
opposed to “arising under” the Bankruptcy Code or “arising in” a case undearmieuptcy
Code; (4) the sole federal jurisdictional basis for the action must be Section 3)3B4; &ction
musthavebeen“commenced” in state court; and (&g action must be capable of being “timely
adjudicated” in state courflrs. of Masonic Hall & Asylum Fund v. Pricewaterhousecoopers
LLP, No. 08 Civ. 10494 (GEL), 2009 WL 290543, at *4 (S.D.N.Y. Feb. 6, 2009¢
WorldCom, Inc. Sec. Litig293 B.R. 308, 331 (S.D.N.Y. 2003ge generally Mt. McKinley Ins.
Co. v. Corning InG.399 F.3d 436, 446 (2d Cir. 2005).

A final potentiallyrelevant doctrine is that permissive abstentiomased on 28 U.S.C.
8 1334(c)(1) It provides thatwhere federal jurisdiction exist$jothing in this section prevents
a district court in the interest of justice, or in the interest of comity with State coudspect
for State law, from abstainirfgom hearing a particular proceeding arising under title 11 or
arising in or related to a case under title 11.” 28 U.S.C. § 1334(d¢i&Hecidng whether to
abstain on this ground, courts weigh considerations of comity and federalism, jadanaimy,
and efficiencyjncluding:

(1) the effect or lack thereof on the efficient administration of the estate ifrd Cou

recommends abstention, (2) the extent to which state law issues predominate over

bankruptcy issues, (3) the difficulty or unsettieature of the applicable state law,

(4) the presence of a related proceeding commenced in state court or other

nonbankruptcy court, (5) the jurisdictional basis, if any, other than 28 U.S.C.
81334, (6) the degree of relatedness or remoteness of the proceeding to the main
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bankruptcy case, (7) the substance rather than form of an asserted ‘core’

proceeding, (8) the feasibility of severing state law claims from corerigaticy

matters to allow judgments to be entered in state court with enforcement |le&ft to th

bankruptcy court, (9) the burden on the caudocket, (10) the likelihood that the

commencement of the proceeding in a bankruptcy court involves forum shopping

by one of the parties, (11) the existence of a right to a jury trial, and (12) the

presencen the proceeding of nondebtor parties.
Lothian Cassidy487 B.R. at &5 (citations omitted A court should proceed carefully before
permissivelyabstaining, howevehecausdederal courts have avrtually unflagging obligation
.. . to exercise the jurisdiction given them,” and may abstain only for a fésadestinary and
narrow exception[s].”In re WorldCom 293 B.R. at 332 (quotingolo. River Water Conserv.
Dist. v. United Stategl24 U.S. 800, 817 (1976)).

2. Application

The requirements for “relating to” jurisdiction are clearlgtin this case because
resolution of the allocation disputertainlycouldhave, at a minimm, a “conceivable effect” on
TCEH’s bankrupty estate Among other thingghe presendispute willdirectly affect the
allocation of money currently in TCEH’s coffers:e;, the distribution of the debtor’s current
property—because plaintiff Delaware Trust seeks a declaration, and specific perferrttaic
all pastand futuremonthly adequate protection payments be allocated based on the Postpetition
Allocation Method. SeeCompl. § 43see also infrapp. 20-21. In addition, TCEH’s proposed
plan of reorganizatioiiself uses thd?etitionDate Allocation Methodrather than the Postpetition
Allocation MethodseeRosenberg DegGlEx. D; see als&Shea Decl., Ex. B, whicteflects the
extent to which the choice aflocationhereis intertwined with, and may wedlffect, broader
confirmation issues in this bankruptcgee generally In re WorldCqor293 B.R.at 317 (“[A]n

action has a ‘conceivable effeift' the outcome could alter the debtorights, liabilities,

options, or freedom of action (either positively or negatively) and which in anymaacts
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upon the handling and administration of the bankrupt estate.”) (quégigex Corp. v.
Edwards 514 U.S. 300, 308 n.6 (19953ke also infrapp. 21-24.

Federal jurisdiction therefoexists here. However, the determination that “related to”
jurisdiction alone exists here would not resolve theig&syethat divides the partiesihether the
allocation dispute is to be resolved in a federal or state foilimat is becaudeelaware Trust
vigorously argues that the only basis for federal jurisdiction“i®lated to” jurisdiction, the
Court must abstain in favor of the New York state courts, which, it argues, can progsptixe
this disputdoy applyingfamiliar principles of state contract law the Intercreditor Agreement
The Court therefore must resolvéaether “arising under” or “arising in” jurisdiction exists (in
which case this is a core proceeding and the doctrine of mandatory jurisdictiarotiapgly).

For severalindependent reasons, the Court holdsttinatdispute “arises inTitle 11 As
a result, this is a core proceeding, amahdabry abstention does not apply.

First, reviewing tre history of this dispute, it is clear that'would have no practal
existenceout for’ the bankruptcy proceeding8aker, 613 F.3d at 35{citation omited), as the
need to afford adequapeotectionfor creditors with respect to their interests in cash collateral
flows directly from the Bnkruptcy Code, which in turn was triggered by TCEH’s bankruptcy
filing.

By way of explanation, the filing of a Chapter 11 bankruptcy petition createsaa@ est
consisting olvirtually all of the debtor’s property at the time of filing1l U.S.C. § 541(a). hie
debtor’s property includes “cash collateral,” which the Bankruptcy Code defcasia
securities, deposit accounts, and cash equivaléshtat § 363(a). Often—as in this case-
creditors hold security interests in cash collatefdde Bankruptcy Code prohibits the debtor

from spendinguchcash collateral without the consent of all sedweeditors, or a court order.
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Id. at § 363(c)(2). In order to obtain such consent from creditors, debtors often need to make
adequate protection paymentd. at§ 361. These payments protect creditors from the
diminution of theinnterests.Seeg.q, id. at 8§ 363(e);see alsdn re WestPoint Stevens, In600
F.3d 231, 260 (2d Cir. 201()In bankruptcy proceedings, a secured creditor ordinarily has a
statutory right to adequate protection payments to protect its interestd #gaitisninutionin
value of its security); Bluebird Partners, L.P. v. First Fid. Bank, N.A. N85 F.3d 970, 972
(2d Cir. 1996)“Generally, the right to adequate protection allows a secured creditor or its
representative to propose a method of protecting its interest against the dimmutadureiof the
security during a bankruptcy proceediig.If creditors are not affordealdequate protection,
theycanand mayenforce theisecurityinterests against the debtok.debtor who has filed for
bankruptcy thus will often have a strong interest in securing the creditors’ apjorosgending
cash collateral while the petition for reorganization remains pending.inliisy may entail
payingperiodic cash payments to such creditors.

That iswhat happened in this easHowever, complicating matter§CEH’s creditors
disputeamong themselvabe methodology for prioritizing the respectivanterests in such
collateralbecause, it appeatbge Intercreditor Agreement lisss tharoptimally clearas to which
allocationmethodology would apply upon a bankruptcy filitige Petition Date ahe
Postpetition Allocation MethodGiven this dispute’s origins and nature, it cooidy have
arisenduring, and in connection with, ongoibgnkruptcy proceedings.

Indeed tellingly, the parties had been signatories to the IntditmneAgreement since
2007, but no such dispute emergedil TCEH’s bankruptcyfiling. In re Ben Cooper, Inc896
F.2d 1394, 1400 (2d Cir. 1990) (“We hold that the timing of a dispute may render it uniquely a

bankruptcy case.”wacated sub nom. Ins. Co. of State of Pa. v. Ben Cooper49&U.S. 964
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(1990),and opinion reinstated24 F.2d 36 (2d Cir. 1991). Such is unsurprisasgthe concept
of adequate protectiaerives fronthe Bankruptcy CodeSeell U.S.C. 8 362(d)(1)n re
Markos Gurnee P’shig252 B.R. 712, 713 (Bankr. N.D. Ill. 199&ff'd sub nom. First Midwest
Bank v. Steegdo. 97 Civ. 357XCRN), 1998 WL 295507 (N.D. lll. May 21, 1998)Adequate
protection is a concept created by the Bankruptcy Code (Title 11, U.S.C.), and heneséhe pr
proceeding, which seeks to enforce an order for adequate protection could onlydeke gla
bankruptcy case. Such proceedings ‘arise in’ cases under Title 11, andréharefwithin the
jurisdiction of the district court pursuant to 28 U.S.C. 8§ 1332((gitihg In re Wolverine Radio
Co, 930 F.2d 1132, 1144-45 (6th Cir. 1991)). Moreover, integral to the creditors’ dispute itself
is theconcept of a “petition date~hence the choice between “Petition Date” and “Postpetition”
allocation methodologies. The petition date pivot, of course, would notexikir TCEH'’s
bankruptcy petition.

Claims like ttosehere thaby their natureeanemergeonly inabankruptcy prooeding
are“arising in” claimsunder 8§ 1334(b)See, e.gBaker, 613 F.3d at 351¢gal malpractice
claim relating to representation during bankruptcy proceeding was withinupackicourt’s
“arising in” jurisdiction because it would have no practicas&nce but for the bankruptcyn
re Coudert Bros.No. 11 Qv. 4949 PAE), 2011 WL 7678683, at *3 (S.D.N.Y. Nov. 23, 2011)
(“[A] proceeding that involves rights created by bankruptcy law, or that couddaaniig in a
bankruptcy case, is a core proceeding.”) (citation omitteéel)y 118th LLC396 B.R.at 890
(“Generally, a core proceeding is one that invokes a substantive right uledét tior could
only arise in the context of a bankruptcy case.”) (ciBngder v. Price Waterhouse Co., LLP
372 F.3d 154, 162-63 (3d Cir. 200dYpod 825 F.2cat 96-97). And here, unlike in many other

cases where “arising in” jurisdiction is fod, the bankruptcy statutes themselves expligithg
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rise to this controversy, as they treat mafpendaining to the use of cash collateral and adequate
protection payments as core proceedirfgse, e.g.28 U.S.C. 88 157(b)(1) (“Bankruptcy judges
may hear and determine all cases under title 11 and all core proceeimgsiarder title 11, or
arising in a case under title 11, referred under subsection (a) of this sectiorgyaedten
appropriate orders and judgments . . . ."); 157(b)(2)(M) (“Core proceedings includee mat
limited to . . . orders approving the use or lease of property, including the use of cash
collateral”) ; Marshall v. Marshall 547 U.S. 293, 303 n.2 (2006). In sum, becaus@tbesent
disputecould onlyhavearisen in connection witla bankruptcyproceeding, it is a core

proceeding Baker, 613 F.3d at 351.

Secondthe present disputamong creditors wilaffect the allocation of money currently
in the Debtors’ coffersand the allocationfasuch money is itsed core bankruptcy function.
See28 U.S.C. 8157(b)(2)(A) see also In re Orion Pictures Corpgt F.3d 1095, 1102 (2d Cir.
1993) (“[I]t is clear that Congress intended 8 157(b)(2)(A)’'s designation iéraaelating to
the administration of the estate as core to encompass a wide range of matfersto be sure,
money previously paid into escrow is outside the bankruptcy eRatéelaware Trustthe
plaintiff, seeks a declaration, and specific performatina,all pasand futuremonthly adequate
protection payments be allocated based on the &dsip Allocation Method Compl. 1 43
(“Plaintiff Delaware Trustequests a déaratory judgment that the Monthly Payments must be
allocated among the First Lien Creditorsng the PosRetition Interest Allocation Calculation
and, as a result, all Holdback Amounitith respect tgast and futurdMonthly Paymentsnust
be allocatedor the benefit of the First Lien Noteholdéysiemphasis added). In other words,

Delaware Trust wantall futureadequate protectigmayments—funds currently in the Debtors’
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coffers—to be allocated pursuant to its preferred metHeeleTr. 33 (“THECOURT: This is
not apurely retrospective actien [COUNSEL FOR PLAINTIFF. That's correct.”).

In light of this request for relief, theresent disputanavoidablyaffects currenproperty
of the Debtorsestate.Seell U.S.C. § 541(a). And becausdirectly bears on the distribution
of the Debtorsturrentproperty,this controversy'concern[s] the administration of the estate” by
theBankruptcy Court, which in turis a corebankruptcy functiorunder 28 U.S.C.

8 157(b)(2)(A). See, e.gU.S.Lines Inc, 197 F.3d at 637 (“Core bankruptcy functions . . .
include . . . ‘administer[ing] all property in the bankrupt’s possessiofmuotingStraton v.

New 283 U.S. 318, 321 (1931)Pelaware Trust isnyopic when it argues that the funds at issue
in this dispute “are not property of any bankruptcy estate,” Dkiatd4,as it ignores that the

relief it seekdased on its reading of the Intercreditor Agreenserand inherently must be—
both retrospectivandprospective in nature.

Third, althoughDelaware Trust characterizes this matter as merebntractdispute, the
case law makes clear that a contract dispatebe coréo bankruptcy proceedings depending on
its nature, and the nature of the dispute hesiges it a corbankruptcy dispute. Imre U.S.
Lines, Inc, suprg the Second Circuéxplained that:

whether a contract proceeding is core depends on (1) whether the contract is

antecedent to the reorganization petition; and (2) the degree to which the

proceeding is independent of the reorganizatibne latter inquiry hinges on “the

nature of the procekng.” In re S.G. Phillips Constructors, Inét5 F.3d at 707.

Proceedings can be core by virtue of their nature if either (1) the type of praceed

is unique to or uniquely affected by the bankruptcy proceediegse.g.id. at 706

(claim allowance)or (2) the proceedings directly affect a core bankruptcy function,

see, e.gIn re Best Prods. Cp68 F.3d at 31 (contractual subordination agreements

affecting priority of claims).Core bankruptcy functions of particular import to the

instant proceedgs include “[f]ixing the order of priority of creditotaims against

a debtor,”id., “plac[ing] the property of the bankrupt, wherever found, under the

control of the court, for equal distribution among the creditoMdcArthur Co. v.
JohnsManwville Corp. (In re JohnsManville Corp.) 837 F.2d 89, 91 (2d Cit988)
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(quoting Straton v. New283 U.S. 318, 3221 (1931)), and “administer|[gj all
property in the bankrupt’'s possessio@ittaton 283 U.S. at 321.

197 F.3dat637.

Here, althoughhe contractin the present case preceded the bankruptcyispatedid
not. Far from being “independent” of the bankruptcy, this dispoterged irthe bankruptcy
proceedings, would not exist absent those proceedings, and is intertwined withrideed, |
notably, in the bankruptcy court, Aurelius—one of the First Lien Noteholders \wkaomtiff
Delaware Trust representsadvisedthe bankruptcy couthatthemonthly myment allocation
dispute was “an issue that’s going to flow through this taBesenberg Decl., Exalt 232.
And Aurelius described the outcome of the allocation dispute as a “precursor to how
distributions might be made undeplari’ of reorganization.ld. Consistent with Aurelius’s
forecastthe Debtorshaverecently filed a prposed plan of reorganization that would trse
Petition Date AllocationMethod, rather than the PostpetitiolosationMethodthat plaintiff
seeks heré See idEx. D; see als&hea Decl., Ex. BTr. 61.

This Court, of course, cannot forecast the outcome of the pending bankruptcy. Just as it
is possible that thallocation methodology on which the creditors part company will ptajea
in the ultimate reorganization plan, it is conceivable that it will rBut the cues available to the
Court—including Aurelius’s own statement about the importance and future ramoifcaft the
dispute, made at a time when there was no bid to remove the allocation dispute from the

Bankruptcy Court-are telling. They sugpest that the resolution of this present allocation dispute

2 Specifically, theDebtors’ proposed plan of reorganization proposes &éaxspinoff of
TCEH that would result in the First Lien Creditors ownipigy rata, the equity in a newly
formed entity that will own TCEH's assetSeeRosenberg DeclEx. D; see alsd&Shea Decl.,
Ex. B. In other words, the Debtors’ proposed plan of reorganizatgiksthe treatmenof First
Lien Creditors under the Petition Date Allocation Method, rather than adoptingfptai
Postpetitiordatebased construction of thetercreditor Agreement.
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will have sequellae in the bankruptcy proceedingysd it is wellestablished that a disputeat
“sets the tabléor a determinationtegarding plan distributions qualifies agore proceeding,
satisfying “arising in” jurisdiction regardles$ whether the dispute involves a prepetition
contract. See, e.glIn re Extended Stay, Inet35 B.R. 139, 146 (S.D.N.Y. 2010) (dispute over
whether pre-bankruptcy negotiations violatedogtéion contractvas acore proceeding because
it “clearly implicate[d] the core bankruptcy functioh estate administration, particularly plan
formation”); In re DPH Holdings Corp.437 B.R. 88, 96 (S.D.N.Y. 201®)ff'd, 448 F. App’x
134 (2d Cir. 2011jsummary order)“(A] declaratory judgment proceeding thegfs] the table
for a determination under title 11’ for the operation of the Bankruptcy Court’s coredius\cti
such as allowance or disallowance of claims or the administration of the isstat®re
proceeding) (quotingin re PSINet, Inc. v. Cisco Sys. Cap. Cpg7.1 B.R. 1, 12 (Bankr.
S.D.N.Y.2001)) accord Best Prods. C068 F.3dat 31(application oforepetition intercreditor
agreement was “essential teetadministration of thestate”) (citing28 U.S.C. § 157(b)(2)(A)).

The presentlispute is therefore particular to and “uniquely affected by” this bankruptcy.
U.S. Lines, In¢.197 F.3d at 637S.G. Phillips Constructors, Inc45 F.3d at 706lt also appears
likely to “directly affect a core bankruptcy functior*whether to confirm a propos@thn of
reorganization.U.S. Lines, In¢.197 F.3d at 63Best ProdsCo. 68 F.3d at 31The
determination irJ.S. Linegherefore applies heréNotwithstanding that the . . . clainase
upon pre-petition contracts, we conclude that the impact these contracts have on other core
bankruptcy functions nevertheless render the proceedings d®@é.F.3d at 638ccord
Straton 283 U.S. at 321; 28 U.S.C187(b)(2)(A)

Delaware Trust’s daction of this dispute as a routine contract action involving a pre-

bankruptcy contract is, therefore, misleading. It presents this action out#slkegél and
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factual contextwhichareessential to determining whethe claim at issue $ndependent’of

the bankruptcy proceedingtl.S. Lines, In¢.197 F.3d at 637. For the reasons reviewed above,
the context here reveals that the resolution of this dispute arises from and is bourdtbp wit
broader bankruptcy and plan confirmationqass.

Fourth, it appears that the court that resolvesalfecation disputenaybe called upoto
consider thenteraction betweeprovisions of the Intercreditor Agreement and bankruptcy law
and principles.Two examples illustrate the point. Fir&s noted, Delaware Trust seeks a
declaration thamonthly adequate protection payments should be allocated based on the accrual
of pospetition interest However, under the Bankruptcy Code, interest is no longarcioe on
the First Lien obligations unless they are oversecured or the Debtors are.s8kell U.S.C.

8 504b); United Sav. Ass’n of Texas v. Timbers of Inwood Forest Assocs484dJ.S. 365,
372-73 (1988) (“Since this provisi¢g 506(b)] permits pogpetition inteest to be paid only out
of the ‘security cushionthe undersecured creditor, who has no such cushion, falls within the
general rule disallowing postpetition interestl)re Vest Assocs217 B.R. 696, 701 (Bankr.
S.D.N.Y. 1998) (“While the general rule in bankruptcy is that ‘interest on debtors’ athigat
ceases to accrue attbeginning of the proceedings,’ postpetition interest continues to accrue on
oversecured claims until payment of the claims or until the effective date ofianszhplan.”)
(quotingVanston Bodholders Protective Comm. v. Gre@&29 U.S. 156, 163 (1946); citing
Rake v. Wade&08 U.S. 464, 466 (1993)). Resolving the allocation dispute thusemaye a
court to consider substantive bankruptcy &vd its interplay witlihe Intercreditor Agreenme.

A secondexample: Delaware Trust bases its contractgmenon § 4.1 otthe Intercreditor
Agreementwhich, in pertinent part, providdisat “Collateral or any proceeds thereof” shall be

distributed in accordece with a specified waterfall thataytrack postpetition interest rate®ut
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this construction is contested@asedn the parties’ briefghis issuanay turn in part otthe

nature otheadequate protection paymenggjuired by the Bnkruptcy @urt’s Cash Collateral
Order, in particularwhether theygualify, under the Intercreditor Agreemeas “Collateral or

any proceeds therebdflnsofar as such payments are creatures of the Bankruptcy Code, there
may therefore be a need to delve into bankruptcy law in considering this question.

To be sure, the merits of the dispute over allocation methodology have not been briefed
to this Court. The Court does not intend for the above commentlnyit or focus the analysis
ultimately used to resolve this dispute. But the Courtleasgivenenough of a preview to
suggest that applying and construing bankruptcy lawwelprove relevant to its resolution.
And any need to consider suielw would be a byproduct of the pending bankruptcy proceeding.
Othemvise,these issues would not arise. The likelevance obankruptcy lawsupports a
finding of “arising in” jurisdiction. SeeU.S. Lines, In¢.197 F.3d at 637.

The Court therefore holds thatrfging in” jurisdiction exists.

In light of this holding that the claims here are domekruptcyclaims, Delaware Trust's

claim of mandatory abstentias moot. See28 U.S.C. § 1334{(2).

3 The cases on whidbelaware Trust relies are inapposite. In seyeirts prohibited debtors
from linking prepdtion contract claims to thieankruptcy proceedingghere thedebtors had not
shown a nexus to those proceedingse, e.gOrion Pictures Corp.4 F.3d at 1102n re Enron
Power Mktg., InGg.No. 01 Civ. 7964 (HB), 2003 WL 68036, at *8-9 (S.D.N.Y. Jan 8, 2003). In
another, the dispute did not involve parties to the bankruptcy proceedings, and the outcome
would onlyindirectly affect the debtor’s available insurance proce&ge Mt. McKinley399

F.3d at 448-49. In still anothex disputeegarding lhe allocation of sale proceeds “would not
[a]ffect the estatebecause the dispute occuridter the bankruptcy court approved a sale of
substantially all of the debtor’s asse&ee In re Best Mfg. Grp. LL.Glo. 06 Bk. 17415 (DHS),
2007 WL 2746834, at *2, *5-6, (Bankr. D.N.J. Sept. 17, 2007). And, firiaiiended Stay
supports a finding of core bankruptcy jurisdiction here. That action invitved separate
adversary proceedings. In one, a creditor group sued another over pre-bankruptatioregot
regarding a potential reorganizatiplan. The court retained jurisdiction, holdihg
“overwhelmingly” core due to “the potential impact of the relief sought on [the debtor’s] efforts
to reorganize” and potential plan confirmation. 435 B.R. at 139.

25



The Court has, however, considered Delaware Trust’s alternative applitetidhet
Courtexercise permissive abstentioffter considering theelevantfactors, the Court
concludesemphaticallythat abstention is inappropriate. As explained further below in the
discussion of Wilmington Trust’s transfer motioheinterests okfficiency and economy
strongly favoracomprehensive “one-stop shop” resolution of the bankruptcy proceeding, and
disfavoratomizingthat proceeding by dispatching the claims here to a court other than the
Bankruptcy Court. Moreover, for the reasons noted earlileepresent dispute grows out of and
is intertwinad with the bankruptcy proceedingnd there is no concern about the Bankruptcy
Court’s inabilty to oversee a jury trial, becauBelaware Trust has not demanded a jury,trial
and inceedwaived its right to a jury trial i8 9.7 of the IntercreditoAgreement.SeeRosenberg
Decl, Ex. A.

Thereis, therefore;every reason practically and substantively to handle this case as part
of the [TCEH] bankruptcy,” and “comity will not be offended by declining abstentibothian
Cassidy 487 B.R. at 165 (quotingothian Cassidy LLC v. Ranso#8 B.R. 555, 560

(E.D.N.Y. 2010).

4 See Celotex Corp514 U.Sat 308 (in enacting § 1334(b), “Congress intended to grant
comprehensive jurisdiction to the bankruptcy courts so that they might deal dfficiedt
expeditiously with all matters concted with the bankruptcy estéécitations omitted).

Further, the contradtw issues raised by the Intercreditor Agreement do not appear to implicate
complex questions of New York State law, such that there would be a “materiedrtitfan the
ability of the state and federal courts to decide tiessees.” CAMOFI Master LDC v. U.S. Coal
Corp, 527 B.R. 138, 145 (Bankr. S.D.N.Y. 201&§cordWinstar Holdings, LLC v. Blackstone
Grp. L.P, No. 07 Civ. 4634 (GEL), 2007 WL 4323003, at *5 (S.D.N.Y. Dec. 10, 2007) (“There
is little basis to invoke comity to the state courts here, and every reason to inwd&edral
jurisdiction. Although plainffs’ claims are based on state law, the state law claims are
straightforward commataw claims that do not involve arcane or idiosyncratic provisions of
New York law.”);In re Adelphia Commc'ns Cor®285 B.R. 127, 146 (Bankr. S.D.N.Y. 2002)
(contrastingssues of contract Igwhich federal courts routinely address, withdtters

involving family law, probate law, condemnation law, or other specialized aré¢as lafiv not
regularly addressed in the federal courts”).
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B. The Motion to Transfer
1. Applicable Legal Standards

Transfer of venue with respect to “core” proceedings is governed by 28 U.S.C. § 1412,
which provides:“A district court may transfer a case or proceeding under title 11 to adistric
court for another district, in the interest of justice or for the convenience pétties.” See also
McHale v. Citibank, N.ANo. 09 Civ. 6064AS), 2009 WL 2599749, at *5 (S.D.N.Y. Aug. 24,
2009). In determining whether to transfer under 28 U.S.C. 8 1412, courts consider the same
factors as under the geneti@nsfer provision, 28 U.S.C. § 1404(&pthian Cassidy487 B.R.
at 165. Thegoalsof 8§ 1404areto prevent waste of time, energyand moneyandto protect
litigants, witnessesand the public against unnecessary inconvenience and exjgaesttchie
Capital Mgmt., L.L.C. v. U.S. Bank Na&ks’n No. 14 Civ. 8513FAE), 2015 WL 1611391, at
*3 (S.D.N.Y. Apr. 10, 2015)Ritchie Capital Mgmt., L.L.C. v. BMO Harris Bank, N.No. 14
Civ. 1936 (ER), 2015 WL 1433320, at *7 (S.D.N.Y. Mar. 30, 2015).

In deciding motions to transfer venue under 8§ 1404(a), courts inquire, first, “whether t
action could have been brought in the transferee district and, if yes, whethier tnamdd be an
appropriate exercise of the Cosrtiscretion,” taking into account a variety of factors, including,
inter alia, convenience to affected parties and efficienidyS. Nat'l Bank2015 WL 1611391, at

*3 (citation omitted)?

®> Assessing whether transfer is a valid exercise of discretion redu@€ourt to balance various
factors: (1) the convenience of the witnesses; (2) the conveniencepatties; (3) the location of
relevant documents and the relative ease of accessitoes of proof; (4) the locus of operative
facts; (5) the availability of process to compel the attendancevefling witnesses; (6) the
relative means of the parties; (7) the forum’s familiarityhvifite governing law; (8) the weight
accorded the platiff's choice of forum; and (9) efficiency and the interests of gasteitt v.

New YorkNo. 12 Civ. 238 (PAE), 2013 WL 3479526, at *2—-3 (S.D.N.Y. July 10, 2013).
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2. Application

The answer to the first question under 8§ 1404(a) is yes: This action could have been
brought in the District of Delaware. Delaware is where the bankruptcgedings are
pending. See28 U.S.C. § 140@) (“[A] proceeding arising under title 11 or arising in or related
to a case under title 11 may be commenced in the district court in which such case is
pending.”). And in the Cash Collateral Order, the Bankruptcy Court retaineexchrsive
jurisdiction, stating: “The Holdback Amount shall be held in the Escrow Account pending
further order of this Court (or another court of competent jurisdiction) approving¢paatain
of the Holdback Amount among the Prepetition First Lien Creditors.” Resgiiiecl., Ex. B
at 33. Moreover, even apart from the nexus to the bankruptcy proceedings, this casaveould h
been initiated in Delaware because Delaware Trust is a Delaware entity with itsangarate
headquarters in Delaware, and Wilmington Trusb &as its main office in Delaware. Compl.
199-10;see also Hertz Corp. v. Friend59 U.S. 77, 92-93 (2010) (finding corporation to be
citizen of state where it has its principal place of business, referring tpldoe ‘where the
corporation’s offices direct, control, and coordinate the corporation’s activjties
Accordingly, venue would be proper in the District of Delaware.

As to the second question under § 1404(a), involving whether transfer would be a proper
exercise of discretion, the interests of justice are furthered when a casefesredrts a venue
that would promote judicial econom$see, e.gJPMorgan Chase Bank, N.A. v. Colemiit
Ltd. P’ship No. 08 Civ. 10571 (RJS), 2009 WL 1457158, at *8 (S.D.N.Y. May 26, 2009). The
“existence of a related action pending in the transferee court weighs heantgsaransfer.”

Id. (citation omitted)accord CCM Pathfinder Pompano Bay, LLC v. Compass Fin. Partners

LLC, 396 B.R. 602, 608 (S.D.N.Y. 200®at’l Union Fire Ins. Co. v. Turtyr743 F. Supp. 260,
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263 (S.D.N.Y. 1990). A transfer is particularly appropriate when the related tduwsoiv[es]
the same facts, transactions, or occurrenc€sfeman-Toll Ltd. P’ship2009 WL 1457158, at
*8 (quotng Nieves v. Am. Airlineg00 F. Supp. 769, 773 (S.D.N.Y. 1988)). The reason is clear:
Litigating related actions in the same tribunal fosters efficient case administeateds
needless expense, and avoids the risk of conflicting ruliSge, e.gWyndham Assocs. v.
Bintliff, 398 F.2d. 614, 619 (2d Cir. 1968)itchie Capital Mgmt., L.L.C. v. JPMorgan Chase &
Co, No. 14 Civ. 2557 (LGS), 2014 WL 5810629, at *9 (S.D.N.Y. Nov. 10, 2014).

These considerations strondglyvor transferring this mattéo the District ofDelaware
within which it will be referred to the Bankruptcy Court under the standing order ofimeéeire
that District SeeAmended Standing Order of Reference (D. Del. Feb. 29, 2@)oted, this
action is closely relatd to the ongoing bankruptcygeeedings It can be promptly adjudicated
thereby a judge who is intimately familiar with the facissues, and entities of the bankruptcy
generally,and, indeed, with the facts of this dispspecifically. And Judge Sontchias set
aside a substantial period of time late this fall to consideDétors’ proposed reorganization
plan, and it is reasonable to expect that he will tgkéhis matter before or during those
proceedings. fAere is, further, &trong bankruptcy code policy” in favor of centralized
litigation in the district where a related bankruptcy case is pgndnyahoga Equip. Corp980
F.2dat117. Whee, as herethe action is a core proceeding, “the district in which the underlying
bankruptcy case is pending is presumed to be the appropriate district for hearing and
determination of a proceeding in bankruptcin’re Manville Forest Prods. Corp896 F.2d
1384, 1391 (2d Cir. 1990)And becauseesolution of this dispute could affect the rights and

prioritization amongreditors “[t]he interests of justice overwhelmingly dictate transfer” to the
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court overseeing the bankruptcy proceedingsD. Sass Re/Enter. Partners v. Cargill Fin.
Servs. Corp.No. 93 Civ. 7414 (TPG), 1994 WL 97335, at *2 (S.D.N.Y. Mar. 18, 1994).

A transfer is also convenient for the parties. It gives them a single coesolwe their
various disputes. Further, of the key parties to this particular digpaitetiff Delaware Trust
and defendant Wilmington Trust dbelaware citizenghe Debtas arepresent and actie
litigating in Delaware; and thentervenors have indicated their support for transtegDkt. 55,
59, and regularly participate in thmnkruptcyproceedings

Here,perhaps thenly factormeaningfullyweighing against transfes the plaintiff's
choice of forum.SeeU.S. Nat'l Bank2015 WL 1611391, at *Keitt, 2013 WL 3479526, at *3.
That choicas “presumptively entitled to substantial deferen€x@ss v. British Broad. Corp.
386 F.3d 224, 230 (2dir. 2004), although less savhere the connection between the case and
the chosen forum is minimall).S. Nat’l Bank2015 WL 1611391, at *7 (quoig Keitt, 2013
WL 3479526, at *3).Here,there is a genuine connection to a New York forum, as the
IntercreditorAgreement contains @on-eclusive forum selection claussmderwhich the parties
consented to jurisdiction and venue in the New York codrtss factor therefordoesweigh
against transferlt does not, however, invariably carry the day, as actions have frequently been
transferred to jurisdictions where bankruptcy proceedings have been pending tewitigs
permissive forum selection clausesee, e.g Foothill Capital Corp. v. KidanNo. 03 Civ. 3976
(RMB), 2004 WL 434412, at *4-5 (S.D.N.Y. Mar. 8, 20@4gtion transferred to district where
bankruptcy was pending notwithstanding permissive forum selection ¢lanbetri &
Skipsbanken A/S v. Lew83 B.R. 58, 64 (S.D.N.Y. 1995) (same).

Having carefully considered the § 1404f@jtors in totality the Court has determined

that they compellingly support transfer to the District of Delayarthe expectation that this
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matter will then be referred to the Delaware Bankruptcy Court. The Court is particularly
convinced by the relative efficiency and convenience of siting this case in the court that is
familiar with the general and specific disputes, and is currently overseeing a swiftly proceeding
bankruptcy with which the present dispute is intertwined. See Cuyahoga Equip. Corp., 980 F.2d
at 117 (retaining bankruptcy court jurisdiction based in part on “strong bankruptcy code policy”
favoring “centralized and efficient administration” in bankruptcy court).
CONCLUSION

For the foregoing reasons, the Court (1) grants the intervenors’ motions to intervene,
(2) denies Delaware Trust’s motion to remand the case to state court, and (3) grants Wilmington
Trust’s and the intervenors’ motions to transfer the case to the District of Delaware, from which
it will be referred to the Delaware Bankruptcy Court.

The Clerk of Court is respectfully directed to terminate the motions pending at docket

numbers 31, 39, 43, 55, and 61, and to close this case.

SO ORDERED.

fd A Ergpflraps

PAUL A. ENGEI'MAYER
United States District Judge

Dated: July 23, 2015
New York, New York
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