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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MOISES METEVIERandNELSON ROSARIQ

Plaintiffs, OPINION AND ORDER

- against 15 Civ. 3039ER)

CARR PROPERTIES, INCCARR PROPERTIES &
1, INC.,andBEN ASAMOAH,

Defendants

Ramos, D.J.:

Moises Metevier (“Metevier"and Nelson Rosari@Rosario”) (collectively “Plaintiffs”)
bring this action against CARR Properties, fICARR”), CARR Properties CH JInc.
(“CARR CH 17"), and Ben AsamoatiAsamoah”) (collectively “Defendant$’alleging wage
violations under the Fair Labor Standards Act (“FLSA”) and New York Labor ERWL(L").
Complaint (*Compl.”), Doc. 111 2. Presently before the Court isef@ndants’ motion for
summary judgment pursuantfeceral Rule of Civil Procedure 56(a). Doc. 1Defendants
asserthat Plaintiffs’ FLSA claims for unpaid wages are barred t®g udicata andthat
Plaintiffs are collaterally estopped from arguing that theyeemployees covered under the
FLSA, asopposed to independent contractoBefendants further claim that in dismissing
Plaintiffs’ FLSA claims for unpaid wageshe Court should decline to exercise supplemental
jurisdiction overPlaintiffs’ NYLL wage violatiorclaims. Defs.” Mem.at16-17. For the

reasons set forth below, Defendants’ motion is DENIED.
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. FACTUAL BACKGROUND

Defendant CARR CH 1 owns and operates as residential rental units the prajzedg lo
at 2529 West Tremont Avenue, Bronx, New Ydtke “Property”) and according tdPlaintiffs,
Defendant CARR manages the Propemefendants’ Statement Pursuant to Local Rule 56.1
(“Defs.” 56.1”), Doc. 147 3 Compl. § 16.Plaintiffs allege thaDefendant Asamoah is a
principal of both CARR CH1 and CARR. Compl.  19.

Plaintiff Metevierwashired as a nomesident janitor at thBroperty from January 2012
to March 2012.1d. 1 6 Metevierwas subsequently hired asesident janitor at thBroperty
from March 2012 to December 201Befs! 56.1 § 2. According to PlaintiffsMetevier’s
negotiated wage rate as resident janitor $&82 per week, and his duties included “making
minor repairgto the Property]; removing garbage, refuse, ashes, and waste from theegremi
and removing snow, ice, and dirt from the sidewalk and gutter.” Compl. 1Y 24, 31. rfRorther
Plaintiffs allege thaMeteviels established working hours were Monday to Saturday, 8:00 a.m.
to 5:00 p.m., buthatat least twice per week he worked outside of his regular working.htzlrs
19 28-29.

In March 2012, Defenda{samoahand Metevier agreed thistetevierwould renovate
certainapartments anstudios orthe Property Defs.’ 56.11 4. In July 2012 Plaintiff Rosario
was hired tdhelp Metevier complete the renovatiork. Id. § 12. All of the parties understood
that Raintiffs would be paid five thousand dollds each renovated apartmentd two
thousand dollars for each renovated stuaia that Raintiffs would receive payment once all of
the units had been renovatdd. {1 4, 6. It is undisputed that Plaintiffs completed renovation

work in eight apartments and four studidd.  13.



Plaintiffs claim thatMetevierperformed renovation work in the propeftgm March
2012 to December 2013 for a minimum of thirty-five hours per week, in addition to thehgours
worked as a resident janitor, totaling a minimum of eighty hours per week. Compl. 11 79-80.
Plaintiffs claim thatRosario performed renovation work in the propémyn July 2012 to
December 2013 for a minimum of twenty-four hours per waek{{83—84. According to
Plaintiffs, therenovation work performed included, but we limited tg knocking down,
reinstalling, and plastering walls; installing sheet rock; painting; removing atadlimg
flooring, sinks, and bathtubs; and installing cabinédsy 54

On February 3, 2014ollis V. Pfitsch(“Pfitsch”), a lawyer for the Legal Ali Society,
filed a claimfor unpaid wages and retaliation Metevier's behahlvith theNew York State
Department of Labor, Division of Labor Standa¢d30OL") . Declaration of David P. Stich,
filed in support of Defendants’ motion for summary judgni{&stich Decl.”), Doc. 133,Ex.C
at 13-15 see alsdoc. 13-9, Ex. C at 35-36. gignedtwo-pageaffidavit was attached to the
claim, in whichMetevier stated thaAsamoabh failed to pay Metevier and other workers $48,000
for thecompleted renovatiowork, andthatMetevier paid these other workers $17,380 out-of-
pocket. SeeDoc. 13-3, Ex. Gt 14-15. The affidavit alleged that Metevier was fired from
Defendants’ employ in late December 2013 after requesting payment t&a#H@pO from
Asamoah($19,620 for Metevier's completed renovationrkvand $17,380 for unreimbursed
out-of-pocket payments)Seead. at 15.

On April 9, 2014, the DOL notified Metevier that it had received his claim and found that
there was sufficient evidence to move forward with an investigation. Stidh Dec. 139, Ex.
C at 15.1In a letter datedune 17, 2014, tHeOL informedMetevierthat it had investigateklis

claims andthat a‘complianceconferencéwas scheduleébr July 18, 2014 taletermine what



further action was needed to resallie case SeeStich Decl. Doc. 13—-9Ex. Cat18. That
same day, the DOL mailed a letterAsamoahnotifying him of the conference. The letter also
informed him that the DOL'’s investigation indicated that he may be in violation of Nekv Yo
labor law, and that prior to taking further action, such as by initiating a legaleplinggit is
Depatmentpolicy to attempt to achieve compliance and reach an amicable resolution by holding
a compliance conferenceld. at 28 The DOL requested that both parties provide proof of
wages paid, employment contracts, and any other supporting documeni@tidsamoah,
Metevier, and their respective counaklattended theonference, which was presided over by
Labor Standards Investigator Michelle Melendez (“Melende3§eStich Decl..Doc. 13-5EXx.

C at 3-4; Doc. 13-9 at 23. On July 24, 2014, Melendssued a “Final Reportstatingthat“no
resolution was reachédat the conference. Stich Dedgc. 13—-9Ex. C at 2.

At some point thereafter, Senior Labor Standards Investigator Hope V. Martine
(“Martinez”) sent Metevier agltter informing him thabased on the DOL'’s investigation, it had
concluded that hperformedhe renovation work asnindependent contractor, findirigat
Metevierhimselfunderstood hiagreementvith Asamoalto completehe renovations to be
separate from hismployments ganitor. Stich Decl., Doc. 13 Ex.C at D-11, 18-19. The
DOL alsodetermined that it could not “substantiate [Metevier’s] claim of retaliation . . . and
found [the] claim to be invalid,” because Metevier sought compensation from Asamoah i
December 2013, after he had already isoharged in November 201$eeid. Consequently,
The DOLheldthat itwould “take no further action regarding monies alleged to be owed to
[Metevier] for renovation work performedfd. at 11. The DOLinformedMetevierthat he may
“consider taking his own legal action to recover payments for his contraatirkg, @nd

concluded that it couldot “be of any further assistance in [the] mattdd” On December 19,

1 The letter is not datedSeeStich Decl., Doc. 1:34, Ex.C at18-19.
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2016,Martinezsent Metevier another letter, restating the DQidding that Meteviedid not
have an employee/employer relationship with CARR with respect to the remowatik. Stich
Decl., Doc. 13-4, Ex. C at 17, Defs.’ 56.1 | 20.

On January 6, 2014, the DOL searietterto Asamoah indicating that the DOL would not
be taking any further action with regard to Metevier’s clatich Decl., Doc. 13-Ex. C at 3.
On January 7, 2015, the DOL issued a “Final Repsigyied by Martinezstatingthat no
outstanding \ages were due to Metevjd¢hatMetevier did not complete the renovations as an
employee of CARRandthatnone of Metevies claims wereustained.ld. at 2.

. PROCEDURAL BACKGROUND

Plaintiffs commenced thastant action on April 20, 2015|leging that [@fendants
willfully and intentionallyviolated the FLSA and NYLL minimum wage and overtime wage
requirements, and were liable to Plaintiffs on the grounds of breach of contract, unjust
enrichment, quantum meruit, breach of covenant of good faith and fair dealing, promissory
estoppel, and fraud. Comfiff98-166. On June 13, 2015¢fendantsanswered the Complaint
derying Plaintiffs’ allegations and filedtwo counterclains on the grounds thatdtiffs created
illegal apartments within Metevier's basement apartrirethe property, and had sebkhose
apartments without €&fendants’ permissiorAnswer, Doc. 5, 11 171-172, 18Blaintiffs
answered Defendants counterclaims on July 6, 2015. Doc. 7.

On August 27, 2015, this Court granted Defendants’ leave to file a motion to dismiss.
However, Defendants filed a motion for summary judgnmestead Doc. 10. Because
Plaintiff’'s have not objected to Defendants’ filing of a motion for summary judgrtiee Court

will decide the motion as one for summary judgment.



[11.  LEGAL STANDARD
A. Summary Judgment Standard

To prevail on summary judgment, the movant must showttleaadmissible evidence
and pleadings leavieo genuine dispute as to any material fad¢téd. R. Civ. P. (“FRCP”)

56(a). “An issue of fact is ‘genuine’ if the evidence is such that a reasonableyloiyreturn a
verdict for the non-moving party.Senno v. ElImsford Union Free Sch. Di8d2 F. Supp. 2d
454, 467 (S.D.N.Y. 2011) (citin§CRJoint Venture L.P. v. WarshawsIBb9 F.3d 133, 137 (2d
Cir. 2009)). “A ‘material fact is one that mighaffect the outcome of theuit under the
governing law.” Id. “The function of the district court in considering the motion for summary
judgment is not to resolve disputed questions of fact but only to determine whether,yas to an
material issue, a genuine factual dispute eXidsytor v. Elec. Boat Corp609 F.3d 537, 545
(2d Cir. 2010).

The party moving for summary judgment is first responsible for demonstragéng t
absence of any genuine issue of material f@etlotex Corp. v. Catretd77 U.S. 317, 323
(1986). Where“the burden of proof at trial would fall on the nonmoving party, it ordinarily is
sufficient for the movant to point to a lack of evidence to go to the trier of fact oneartialss
element of the nonmovasttlaim.” Cordiano v. Metacon Gun Club, In&75 F.3d 199, 204 (2d
Cir. 2009) (citingCelotex 477 U.S. at 322—23). If the moving party meets its burden, “the
nonmoving party must come forward with admissible evidence sufficient to rgesauae issue
of fact for trial in order to avoid summary judgmenddramillo v. Weyerhaeuser C®36 F.3d
140, 145 (2d Cir. 2008) (citinGelotex 477 U.S. at 322-23).

In decidinga motion for summary judgment, the Court must “construe the facts in the

light most favorable to the non-moving party and must resolve all ambiguities andltira



reasonable inferences against the movaBtdd v. Omya, In¢.653 F.3d 156, 164 (2d Cir. 2011)
(citing Williams v. R.H. Donnelley, Cor@368 F.3d 123, 126 (2d Cir. 2004)). “When, as in this
case, both sides move for summarggment, the district court ise€quired to assess each motion
on its own merits and to view the evidence in the light most favorable to the party gpghesin
motion, drawing all reasonable inferences in favor of that parysberry v. Hartford Life &
Acc. Ins. Cq.No. 14 Civ. 69JMF), 2015 WL 857883, at *3 (S.D.N.Y. Feb. 27, 2015) (quoting
Wachovia Bank, NdtAssn v. VCG Special Opportunities Master Fund, |L&b1 F.3d 164, 171
(2d Cir.2011)). Thus, “neither side is barred from asserting that there are issues of fact,
sufficient to prevent the entry of judgment, as a matter of law, againsteublein, Incyv.
United States996 F.2d 1455, 1461 (2d Cir. 1993).
V. DISCUSSION

Defendants contend that Plaintiffs’ claims are barretebyudicataand collateral
estoppel.SeeMemorandum of Law in Support of Defendants’ motion for summary judgment
(“Defs.” Memo.”),Doc. 11,at8. According to Defendantdie DOL made a final determination
thatMetevier wasan independent contract@nd thusvasnot entitled to unpaid wageSee
Defs.”Mem. at 9 Defendants claim that Metevierthus precluded from bringinge same
claim for unpaid wages before this Coultl. Defendants assert that thess judicataand
collateral estoppel arguments a&guply to Rosariohecause Metevier and Rosawere in
privity with each other.SeeReply Memorandum of Law of DefendaiftDefs.” Rep. Mem.”),
Doc. 19,at 8 Defendants claim that privity should be found, becMstevier’s interests irhe
proceeding before the DQhirror Rosaro’s interestsn the instant actionld. Consequently,
Defendants argue that Plaingifionly source of relief is to initiate an Article 78 proceeding to

appeal the DOL’$inal determination SeeDefs.” Mem. at 12 In the alternative, Defendant



argue that the Court should find on tharent recordhat Plaintiffs acted as independent
contractors.SeeDefs.” Mem. at 16 Defendants further requdbatthe Court decline to exercise
supplemental jurisdiction over Plaintiffs’ NYLL clainifsit chooses toidmissPlaintiffs’ FLSA
claims SeeDefs.”Mem. at 1617.

A. Collateral Estoppel?

“The doctrine of collateral estoppel, a narrower specige®judicataprecludes a party
from relitigating in a subsequent action or proceeding an issue cleadg maia prior action or
proceeding and decided against that party or those in privity, whether or ndidhals @
causes of action are the sam&yan v. dw York Tel. Co62 N.Y.2d 494, 500 (1934 Under
New York law, collateral estoppel is invoked when (1) an issue is identified in thataeten
“which has necessarily been decided in the prior action and is decisive of the potiseritand
(2) “there was a full and fair opportunity to contest the decision now said to be controlling.”
Bland v. New York63 F. Supp. 2d 526, 551 (E.D.N.Y. 2003) (quosehwartz v. Public
Administrator of Bronx. Co24 N.Y.2d 65, 71 (1969)).

The Court notes thabdateral estoppel is “a flexible doctrine [that] should not be
mechanically applied just because some of its formal prerequisites, likgyidémarties,

identity of issues, a final and valid prior judgment and a full and fair opportunitygatdithe

2The Supreme Court has heliht“when a state agencgting in a judicial capacity . resolves disputed issues of
fact properly before it which the parties have had an adequate opportuitiyate,| federal courts must give the
agency’s factfinding the same preclusive effeavhich itwould be entitled in the Statetourts.”Univ. of
Tennessee v. Elligt78 U.S. 788, 79@1986) It is unclear, howevewhetherjudicially unreviewed decisions of
state agencies under the FLSA should be given preclusive ieffecteral corts. SeeSolimino v. Astoria Fed. Sav.
& Loan Ass'n901 F.2d 1148, 1151 (2d Cir. 199@pting that there is no indication in either the FLSAter i
interpreive caselaw that Congress intended in the FLSA to give preclusive &ffine judiciallyunreviewed fact
finding of a state administrative agenggge alscArgento v. Sylvania Lighting Servs. Cqorp27 F. Supp. 3d 1060
(D. Ariz. 2015);Jones v. Hamic875 F. Supp. 2d 1334, 1340 (M.D. Ala. 2D1Zhe Southern District has not
squarely addresd this issue, however the Courkwesi v. Uptown Lube & C/W, Insuggested thétwhile
unreviewed factual determinations of state agencies may be given preeifisist in federal court, this is not so in
all circumstances, and appears not [ta][bie so in suits brought under the FLSNG. 07 CIV. 335 (NRB), 2007
WL 4326732 at *3 (S.D.N.Y. Dec. 3, 2007). Because the Court finds that collaterppest@nd res judicata do not
apply in this case, the Court need not decide whether Plaintiffs’ claim Wwautlotherwise been precluded.
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prior determination, may be presenfeffreys v. Griffin1 N.Y.3d 34, 41 (2003). In applying
“collateral estoppel with respect to administrative determinations, therbrestis upon the
proponent of collateral estoppel to demonstrate the identicality and decisivettesssestie,
while the burden rests upon the opponent to establish the absence of a full and fair opportunity to
litigate the issue in [the] prior action or proceedinBland 263 F. Supp. 2dt552 (quoting
Ryan 62 N.Y.2dat501).

i. Issueldentity

With regards todentification and identicality of the issughe issue must have been
material to the first action or proceeding and essential to the decision retigeed. . . and it
must be the point actually to be determined in the second action or proceeding sach that
different judgment in the second would destroy or impair the rights or intexgatdished in the
first.” Linares v. City of White Plaing73 F. Supp. 559, 563 (S.D.N.Y. 1991) (internal
guotations omitted) (quotingyan 62 N.Y.2dat 501).

The central issum the present action is whethdaiptiffs areconsidered émployees
under the FLSA and NYLL, and thesvered by the statutess opposed to “independent
contractors who are not. The DOL did make a determination on this iaftee Metevier
submitted a claim of retaliation and unpaid wages for completed renovation woéemlBnts’
property. SeeStich Decl., Doc. 13-Ex.Cat 13 Specifically, theDOL concluded that
Metevier did not have an empgiee/employer relationship withdbendantsvith respect to the
renovation work.SeeStich Decl., Doc. 13—£&x.Cat 1Q Instead the DOL foundhat the

circumstances surrounding Metevier’'s claim indicated that lseawandependent contractdd.



Because the question Bleteviefs employment status was material to B@L’s
decision andis thesamequestion that must be determined in thespnt actionthe Court
concludes that Bfendand have met their burden démonstrating issue identity.

ii. Full and Fair Opportunity to Litigate

Under New York Law,lere is no formulaic teédr determining whether a litigant had a
full and fair opportunity to litigate in a prior proceeding. To the contrary, the anaytuid,
rooted in fairness, and turns on the specific facts and characteristi@aslotaseSeePack v.
Artuz 348 F. Supp. 2d 63, 75 (S.D.N.Y. 2004)he basic concern is one of fairngsand “in
testing the fairness of the earlier litigation, all circumstances must be evalichtgdternal
citations omitted).

In relation to unreviewed state administvatilecisiors, collateral estoppel only applies if
the agency functioned in a quaisthicial capacity and employed procedures substantially similar
to those used in a court of laBeeBland 263 F. Suppat 552 see alsd.inares 773 F. Suppat
564 (‘{A] state administrative decision which is unreviewed by a state court carrieschesive
effect if it was not the subject of a ‘quasdicial’ proceeding.).

Defendants aatendthat theDOL “has the authority to act in an adjudicative manner with
respect to wage, hour, overtime, and related disputes,” anih¢i2OL’s compliance
conference was a quagsidicial proceedinghatmeets thestandard set out by the New York
Court of Appeals irAllied Chemicalv. Niagara Mohawk Power CorZ2 N.Y.2d 271 (1988).
SeeDefs’ Mem. at 10. According tdllied, an agency’ssdministrativeproceedings quasi-
judicial in characteif (1) the agency has statny adjudicative authority2) the procedures used
during the administrative proceeding were sufficient both quantitatively atithtjualy to

adequately test the factuadsertions and permit a fair airing of the iss(@sthe parties to the
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administrativgoroceeding expected te@ lbound by its results, and (4) thgency’'sscheme of
administraton supports a need for flexibility atige abilityto modify prior decisionsAllied, 72
N.Y.2dat276-77.

Defendantsarguethatthe complianceconference conducted by tB®©L wassufficient
both qualitatively and quantitatively to be considered an adjudicatory proceedingAllredier
SeeDefs.” Mem. at 1021. Theynote thathe DOL investigated Metevier’s claisy and gave
Metevier the opportunity to submit evidence and witness names for interviews in shppeot
SeeDefs.” Mem. at 1112. FurthermoreMetevier was represented by a lawyer at the
compliance conferencdd. Also, Defendants assert that Metevier expected that the parties
would be bound by the agency’s resuitscause he initiated the claim before the department and
fully participated in the proceedingeeDefs.” Mem. at 1312. Finally, Defendants refer to the
“Final Report” issued by the DOflated January 7, 2015, which they assert repretents
agency'sfinal determination of the matteseeDefs.” Mem. at 6.

The Court finds Defendantargumers unavailing. Acompliance conference is merely a
precursor tan “Orderto Comply,” which the DOL may choose to issue against an employer at
the conclusion of its investigatioM.Y. Labor Law§ 663(3) see, e.gOvadia v. Office of Indus.
Bd. of Appealsl19 N.Y.3d 138, 142 (2012Kronin v. State127 A.D.2d 479, 480Hrst Dep’t
1987) If the employer disputethe Order, only then doedaxmal hearingake place before the
Industrial Board of Appeals (the “Board”). 12 NYCRR 8§ 66.1e Tikaring is conducted by a
Board member or ‘@earing officer,”who has a duty tanter alia, administer oaths, take
affidavits, and issue subpoenakl. 88 65.22, 65.28. During the hearingtnesses are

examined orally under oath and opposing parties have a right toexassnation Id. § 65.31.
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Ultimately, the Board’sdecision“contains] findings of fact and law and isbased ora majority
vote Id. § 65.39

In contrasta compliance onferencas “a stage in the enforcement process,” and “an
extension of the investigationRosquist v. New York Univ. Med. Ctdo. 97 CIV. 8566 JGK),
1998 WL 702295, at *13 (S.D.N.Y. Oct. 7, 1998].he hearings are designed to médrmal
and conducive to helping parties settle their differeicib. Indeed, theonference notico
Asamoah expressly statdtat the purpose of the meetwgsto “achieve compliance and reach
an amicable resolutiortfefore the DOL chose to take further action, such as by initiating a legal
proceeding SeeStich Decl., Doc. 13-9, EX at 28 Moreover, in a Final Report issued six
days after the compliance confece, the presiding investigator concludkedt“no resolution
was reachedfurther indicating that the conference was qoasijudicial, but an attempt to
facilitate settlemerdnd further investigate Metevier’s claimigl. at 2. Under New York law,
“administrative determinations are given preclusive etinltif the agency is acting ian
adjudicatoryas opposed to an investigatory capacity [and] employ[s] procedures
substantially similard those used in a court of lawHenry v. Concord Limousine, IndNo. 13
Civ. 0494 09 (WDW), 2014 WL 297303, at *8 (E.D.N.Y. Jan. 24, 20(iAjernal citation
omitted) (second emphasis added).

The recorddemonstratethat the procedures used in the compliance conferencenakere
substantially similard those used in a court of lawletevier and Asamoalon behalf of
Defendantswereinstructed to bring supporting documentatiothe conference, and Metevier
concedeghat he was questioned by DOL representatives during the confeveibee
represented by counsebeeStich Decl., Doc. 13—Ex.Cat 1819.; Affidavit of Moises

Metevier, filed in opposition of Defendants’ motion for summary judgment (“MeteMi.”),
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Doc. 16, 11 9-11; Defs.” Rep. Mamh4 Still, there isno evidencehatthe parties had an
opportunity to engage in discovepresentestimony under oath, examine and cresamire
witnessesor issue subpoendsFurthermore, the compliance conference was presided over by
an investigator, as opposed to a hearing effar administrative law judgeAnd after the DOL
concluded its investigation, a senior investigator notified Metevier by statindhéhBOL could
not “be of any further assistance in [the] matter,” and recommended that Met®nsider
taking his own legal action to recover payments for his contracting w&tich Decl.,Doc. 13—
4, Ex.C at 11.

Thus, while Defendants may be correct that the DOL ultimately made a final
determination with regard to Metevier’s clairtise totality of the circumstancesake cleathat
Metevier did not have a full and fair opportunity to litighte claimsin a quasiudicial
proceeding The compliance conference was more akin to a settlement aocdess opposed to
a hearing Cf. Ryan 62 N.Y.2dat 505 (concludinghata plaintiff had a full and fair opportunity
to litigateafterparticipatingin a hearing that wasresided over by a @ieral Administrative Law
Judge and which allowed the plaintiff to testify acdossexamine thelefendant’svitnesses

B. ResJudicata

“Under both New York law and federal law, the doctrineesfjudicataor claim
preclusion, provides that “[a] final judgment on the merits of an action precludestibs par

their privies from relitigating issues that were or could have been raiseat ection’ Mahara]

3 Metevier's sworn statemeatlegesthat Asamoah appeared at the conference with a witneddebenier’s

counsel was not given the opportunity to question the witrésaMetevier Aff. {18, 15. Some casebave
suggested that theability to crossexamine witnesses, the exclusion of witness testimony, and awtefaom
traditional rules of evidence may not be dispositive in determining whéilgive preclusive effect to the
unreviewed decisions of staddministrative agencieslowever, these cases are distinguishable in that the parties
presented detailed documentary exhibits, closing statements, aneéffiletht evidence; the parties testified under
oath; and generally the procedures permittedrafiang of the issuesSeeWard v. Harte 794 F. Supp. 109, 114
(S.D.N.Y. 1992)Harper v. Natl Kidney Found., Ing.No. 03Civ. 6247L, 2005 WL 43774N.D.N.Y. Jan. 10,

2005). None of those procedures were employed here.
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v. Bankamerica Corp128 F.3d 94, 97 (2d Cir. 1997) (quotiRgderated Deg’Stores, Inc. v.
Moitie, 452 U.S. 394, 398 (1981))As a general rule, once a claim is brought to a final
conclusion, all other claims arising out of the same transaction or seriessaictians are
barred, even if based upon different theories or if seeking a different rénfeahkerv.
Blauvelt Volunteer Fire Cp93 N.Y.2d 343, 347 (1999) (internal quotations omitted) (quoting
O’Brien v. City of Syracus®4 N.Y.2d 353, 357Matter of Reilly v. Reidd07 N.Y.S.2d 645
(1978). As described abowe DOL compliance conference was not adjudicaborguasi-
judicial in nature, and therefore threvestigation of Metevier’s clairof retaliation andunpaid
wages did not result in an adjudication on the merits. Consequestiydicatadoes not apply.
C. Article78

Defendantsclaim that because tHeOL made a final determination, Plaintiffs’ sole
remedy is to appeal pursuant to CPLR Article D&fendantsefer to 12 NYCRR § 701.13,
which states that “[a]ppeafrom decisions shall be pursuant to CPLR Articlé #owever,
thisrule applies onlyto decisions madia “adjudicatory proceedisgheld by the Commissioner
of Labor” 12 NYCRR § 701.%. There is no evidendbat Meteviemparticipated in an
adjudicatory proceeding, which in any event would have been held by the Industrial Board o
Appeals. Seel2 NYCRR 8§ 66.10vadig 19 N.Y.3dat 142;Am. Broad. Companies, Inc. v.
Roberts 61 N.Y.2d 244, 246-47 (1984yonin, 127 A.D.2d at 480.

Rather,as described abovitye record rakes cleathatthe DOLmade its determination
only after conducting amvestigation. Article 19 of the NYLL, which governBlaintiffs’ claims

for unpaid wages and overtinexpresslystates that “[ihvestigation by the commissioref

4 Suchproceedings are presid over by &hearing officer,”12 NYCRR. § 701.3andare characterized binter

alia, (1) the respondent filing an answer in writing) {estimony under oath3) the presentation of written and oral
evidence; 4) examination and cross examinatiortlté parties and their witnesses; abptfie issuance of
subpoenasSeedd. § 701.5, 701.6, 701.9.
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labor] shall not be a prerequisite to nor a bar against a person bringing a mwiluexcter this
article.” N.Y. Lab. Law 8§ 668). Plaintiffs, in fact, arenot requiredunder either the NYLL or
FLSA to exhaustheir administrative reediesbefore bringingclaimsfor unpaid wages and
overtime Ethelberth v. Choice Sec. C81 F. Supp. 3d 339, 358 (E.D.N.Y. 2016yochowski
v. Ajet Const. CorpNo. 97 Civ. 6269 (NRB), 2000 WL 1159640, at *3 (S.D.N.Y. Aug. 16,
2000),aff'd sub nomGrochowski v. Phoenix Cons818 F.3d 80 (2d Cir. 2003)herefore,
Defendants’ argument thRlaintiffs’ sole remedy is tappeal pursuant to Article 78 fails as a
matter of law.

D. Employeevs. Independent Contractor

Defendants assert that evel&intiffs’ claims arenot precludegdtherecord
demonstrates that Metevier and Rosario were independent contractors, not esnnholgedhe
FLSA and NYLL. In accordance with the remedial purposes of the Act, the FLSA “defines
‘employee’ broadly as any individlemployed by aemployer. 29 U.S.C. § 203(e)(1)Godoy
v. Rest. Opportunity Ctr. of New York, In@15 F. Supp. 2d 186, 192 (S.D.N.Y. 2009). Under
theFLSA'’s ‘economic reality’ standardourts generally apply a fiviactor test intended to
distinguish employees from independent contracttwts. These five factors includé(l) the
degree of control exercised by the employer over the workers, (2) the wokaostunity for
profit or loss and their investment in the business, (3) the degree of skill and independent
initiative required to perform the work, (4) the permanence or duration of the working
relationship, and (5) the extent to which the worknisreiegral part of the employar’
business.”ld.

“The existence and degree of each factor is a question of fact while the legalioconclus
to be drawn from those factsvhether workers are employees or independent contracit®is
guestion of law.”Kinney v. Artist & Brand AgencyLIC, No. 13 Civ. 8864 (LAK) (DF), 2015
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WL 10714080, at *11 (S.D.N.Y. Nov. 25, 2015jurthermore, a individual factor is
dispositive or exclusive, rather the factors should be analyzed flexiblyhirolighe totality of
the circumstancedd. In considering this question under tN&LL, District Courts in this
Circuit “have consistently interpreted the definition of ‘employer’ coextensively with the
definition used by the FLSA.'Garcia v. JonJon Deli Grocery CorgNo. 13 Civ. 8835, 2015
WL 4940107, at *3 (S.D.N.Y. Aug. 11, 2015).

Defendants claim that Plaintiffs’ allegations in the Complaint conclusively indicatte th
Plaintiffs wereacting asndependent contractors when they completed the apartment
renovations. Defs.” Mem. at 13-14. With respect to the element of control, Defendants point to
allegations thaMetevierwas the one who ordered supplies for the renovations. Compl. Y 44—
45. With respect to the workers’ opportunity for profit and loss, and their investmast in t
busines, Defendantslaim thatthe agreeghaymentwvas a per apartment fixed fee, as opposed to
an hourly amount. Defs.” Mem. at 13.Furthermore, because Plaingiffllege that Metevier
paid for other workers out of his own pocket, Comi®.7,Defendand asse thatMetevierhad
control over how much profit he madeefs.” Mem. at 13—14, and over the timing of the project,
given that it took eighteen monthghich Defendants claim showascegree of independent
initiative, id. at 14. Defendantsoclaim thatthe project was limited in scopbecausé
consisted of a fixed number of apartmeninally, Defendants claim thhenovation was not

integral to Defendants’ business, which consists of the ownership of propertgtfoidre

5 Under New York lawgouts must evaluate: “mether the worker (1) worked at his own convenience, (2) was free
to engage in other employment, (3) reeeiringe benefits, (4) was on the employer's payroll and (5) was on a
fixed schedule.”Kinney, 2015 WL 10714080, at *12.

8 Defendants do not cite to the Complaint in making this cléd@eDefs.’ Mem. at 13. However, Plaintiffs
acknowledge that thewere instructed that “all wages would be paid on the task basis witlgautire® hours
worked.” Compl. { 51.
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Plaintiffs, however,makea number okllegations that suggetsteywere acting as
employee®f Defendants It is undisputedhat Metevier was on &endants’ payroll for his
work as asuperintendent, and that Defendants offered to pay Metevier additional wages for
doing major repair work on apartments in need of renovatt@eCompl.{131, 38, 41,
MetevierAff., Doc. 16-1, Ex. E at 19-2#laintiffs allegethatDefendants visited the
apartmentsgiscussed the repairs, and inspected the work perforide§ly 43, 66.Plaintiffs
allegethat Defendants instructed Plaintiffs to perform particular jobs with resped to th
renovations, includingnter alia, reinstalling walls, installing cabinets, and painting the
apartments.d. § 54. Plaintiffs claim that Defendarst paid for the supplies that were ordered by
Metevier, andnstructed Metevier to hire additional worketsl. 1 45, 49.Plaintiffs also allege
that Rosario, in addition to other employees, were hired by Defendant to work on tregiosTsov
with Metevier Plaintiffs allege that Defendants provided them with a deadline by which they
were required to complete the workl. § 65. Plaintiffs also contenthatthe renovations ere
in fact integral to Defendants’ business, which as property owmnasstomaintain andent
apartments.Pls.” Mem. at 11.

These allegations are sufficient to raise material issues of fact regardimajubhe of the
relationship between Plaintiffs and DefendarBecausehe allegations in the Complairdo not
demonstrate as a matter of law that Plaintiffs acted as independent contthet@suirt cannot

grant Defendants’ motion for summary judgment.

7 Because this motion was filed shortly after the Complaint was filed yas initially to be a motion tosthiss
pursuant to Federal Ruté Civil Procedure 12(b)(6)), no discovery has taken place.
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V. CONCLUSION
For the foregoing reasons, Defendants’ motion for summary judgment is DENIED. The
Clerk of the Court is respectfully directed to terminate the motion, Doc. 10. The Parties are
directed to appear for a status conference on October 18, 2016 at 11:30 AM.

It is SO ORDERED.

Dated:  September 30, 2016
New York, New York

e

Edgardo Ramos, U.S.D.J.
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