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UNITED STATES DISTRICT COURT e
SOUTHERN DISTRICT OF NEW YORK ELECLTRONICALLY FILED §
______________________________________________________________________ X DOC #:
- DATE FILED:_07/19/2016
PAULINA KORENBLUM, et al,

Plaintiffs, : 15-CV-3383(JMF)

-V- : OPINIONAND ORDER

CITIGROUP, INC,

Defendant

JESSE M. FURMANUNnited States District Judge:

Plaintiffs Paulina Korenblum, Fredy Giron, and Kenneth M. Butler bring this action on
behalf of themselves and others similarly situated, alleging violaticthe ¢fair Labor Standards
Act (“FLSA”), 29 U.S.C. § 20kt seq.and the New York State Labor Law (“NYLL"), N.Y.
Lab. Law § 65t seq. (SeeCompl. (Docket No. 1) Plaintiffs are current or former employees
of information/technology (“IT”) vendors affiliated with Defendant Citigp, Inc. (“Citi”).
They allege thatertain typs of billing arrangemerstCiti maintainedwith its IT vendors—
known as'Professional Day” or “Professional Week” pa@ach, &ProfessionaPlan”) —
denied them overtime&agesin violation offederal and New York lawOn March 4, 2016, after
roughly three months of discovery “limited” to “issues bearing on pre&nyicertification of a
collective action” (Docket No. 48), Plaintiffs moved for conditional certiftcabf an FLSA
collective action. For the reasons that follow, Plaintiffs’ motion is DENIED iantgety.

BACKGROUND
The named Plaintiffand eleverof the twelve plaintiffs who have opted in to this action

thus far, are all current or former employees of the same IT vendor: theGradge Inc.
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(“Judge). Judge’s workers, along with the workers of thirty-nine other IT vendovsgi@r
services (ostasibly as independent contractors) to various Citi affiliates throughout the country
pursuant to a soalled Professional Plan billing arrangemenhe details of the Professional
Plans vary, but they all share one salient characteristic: Certain haliescvoythe IT
employees are designated as “unbillable.” For instamokerthe typicalProfessional Day
arrangemeniCiti pays IT vendorsor a “tenrhour work day,” pursuant to whic¢he first eight
hours that the IT vendors’ employees work in a givenataybillableto Citi, the ninth and tenth
hours are “unbillable,” and the eleventh and subsequent hours ardighie. (SeeMem. Law
Supp. Pls.” Mot. Court-Authorized Notice (Docket No. 73) (“Pls.” Mem.”) 5-6). Under the
typical Professional Week arrangemeitj pays IT vendors for a “forthour workweek”
pursuant to which the first forty hours that the IT vendors’ employees work inrawyeek are
billable to Citi,hoursforty through fiftyare “unbillable,”andsubsequent hours are again
billable. (Id.). While Citi maintains that the Professiofdans are merely “billing
arrangements” and have no bearing on compensation of workers thenmiBleiesfs contend
that“unbillable” hourswere also uncompensate(d. at 6).

Plaintiffs now move for conditional certification oh&LSA collectiveactionconsisting
of “all hourly-paid [Professional] Plan Workers at Citi who worked under ProfesdtayaPlans
and performed overtime work without receiving all wages owed for such worky titven
between April 30, 2012 and the presentd. &t21). That collective encompasses approximately
7,500 workers associated with forty different Citi vendors at approximatetnigedifferent
worksites. In support of themnotion Plaintiffs submit, among other thingdeclarations from
the three named Plaintiffs and twelve applaintiffs — all but one of whom, as notesere(or

are)employed bya single IT vendor, JudgeSé€eDecl. Molly A. Brooks Supp. Pls.” Mot. Court-



Authorized Notice (Docket No. 74) (“Brooks Decl.Bxs. 215). In generalgach declaration
states as followsthat the employee was “recruited” by Judge (or, in the case ohthautlier
plaintiff, Axelon Services Corporation (“Axelon”)) to work for Githat while at Citi, the
employee was Rrofessional Plaworker, andwas not compensated for workihgurs that were
“unbillable” under he applicabld’rofessional Plgrand lastly, that Citi controlled the
employee’s work (See id. Plaintiffs do not offer anyfaheir employment contracts with
Judge, but do subntitielone non-Judge opir plaintiff’s employment contrastith Axelon.
(SeeBrooks Decl., Ex. 19). In addition, they present excerpts from a November 2012 deposition
of Judge’s Chief Operating Officetaken in connection with a prior action against Jublge
settled. (See id, Ex. 18). In additionto the foregoing, both parties submit evidence obtained
throughdiscoveryin this case. Plaintiffs submit excerpts from the depostdiCiti’'s two Rule
30(b)(6) witnessesséeid., Exs. 16-17), and Defendants submitted a declaration from one of
those deponents, Donna GruppuseeDecl. Donna Gruppuso (Docket No. 79) (“Gruppuso
Decl.”)). Further,Defendantpresenexcerpts from the degitions ofthe named Plaintiffs
(SeeDecl. Michael J. Puma Supp. Citigroup Inc.’s Mem. Law Opp’n (Docket No. 78) (“Puma
Decl.”), Exs. BD). Notably, Plaintiffs do not submit any agreements between Citi and its IT
vendors that utilize a Professional Plan billing structure, even though Citi prathedboity-six
suchagreements (and nine amendmeittsas— including, presumablyits agreements with

Judge and Axelon.S¢ePls.” Mem. 3 n.6}.

! Although not necessary to the Court’s decision, the Court notes that Defesldants

present declaration from Judge’s head of accounting and declarations from ProfeBiaona
employees at three of its IT vendors indicating that they are contpériea“unbillable” hours.
(SeeDecl. Janice Turano (Docket No. 80) (“Turano Decl.”); Decl. Uma Sivasumbramani
(Docket No. 92); Decl. Francis Fenelon (Docket No. 91); Decl. Rahul Gadgil (Dook&0N
Decl. Rajesh Tatooskar (Docket No. 89); Decl. Zalssmnani (Docket No. 88); Decl. Nicholas
Marra (Docket No. 82); Decl. Nicki McDaniel (Docket No. 81)).



APPLICABLE LAW

By its terms, he FLSAallowsworkers to sue on behalf of both themselves ancdefoth
employees similarly situatéd 29 U.S.C. § 216(b). Whemorkersseekto bringa secalled
“collective actiori’ district courts in the Second Circgénerallyfollow “a twostepmettod’ to
determine which employees, if any, asemilarly situated’ Myers v. Hertz Corp.624 F.3d
537, 554-55 (2d Cir. 2010). At the first step, the Court considersan @xercise of its
discretion —whetherto “facilitate[e] notice to potential plaifits of the pendency of the action
and of their opportunity to opt-in as represented plaintiffd.”at 554 (internal quotation marks
omitted). To warrantthe authoriation of such noticePlaintiffs have to meet tHéow” burden
of making a “modest factual showing” that they and “potentialoptaintiffs together were
victims of a common policy or plan that violated the lawd’ at 555 (internal quotation marks
omitted) The key element of that showing is a shared unlawful pdhey is, whilethe
proposed collective need not kdéntical in every possible respgats potential membensiust
be similarly situated with respecttize allegedly unlawfulpolicy or practice Chowdhury v.
Duane Reade, IncNo. 06€CV-2295 (GEL), 2007 WL 2873929, at *5 (S.D.N.Y. Oct. 2, 2007).

Of course, whether a compensation policy is unlawful frequently turns on the duties, pay
rates, and working schedulesthe employeeg covers. SeeKucker v. Petco Animal Supplies
Stores, InG.No. 14CV-9983 (DF), 2016 WL 237425, at *7-8 (S.D.N.Y. Jan. 19, 2016
(“[A]llegations of the mere existence of standardized policies and procedanestaufficient
....). Thus,m a typicalexemptioncase for exampleconditional certification is warranted
whenPlaintiffs make“*some showing thahere are other employees who are similarly situated

with respect to their job requirements and with regard to their pay provisions,ivandae




classified as exempt pursuant the complainef policy. Myers 624 F.3d at 555r{ternal
guotation marks omitted). In other words, although a court doegdpaticate theneritsof a
claimatthe firststagethe elements of, and defenses to, the clafiorm theanalysisof whether
employees are similarly situate8eeFraticelli v. MSG Holdings, L.PNo. 13CV-6518 (JMF),
2014 WL 1807105, at *2 (S.D.N.Y. May 7, 20X4Df course, the Court is not permitted to
weigh the merits of Plaintiffclaims at this stage of the litigation, but the legal standard
governing the trai@e exception is relevant here because the modest factual showing that
Plaintiffs must make undédyersis that they were victims of a common policy or plan that
violated the law’ (citations and internal quotation marks omitte@howdhury 2007 WL
2873929, at *5 (“Defendants cannot defeat a § 216(b) motion simply by pointing out all the ways
in which plaintiff's exact dayo-day tasks differ from those of the aptplaintiffs; instead,
defendants must show that plaintiffs are not similarly situatehys relevat to their
entitlement to overtime compensation under FLSA"). .

Significantly,“[w] hile plaintiff's burden at this [initial] stage is modest, it is not-nhon
existenf’ and it “cannot be satisfied simply by unsupported assertidfisan v. Airport Mgmt.
Servs., LLCNo. 10€V-7735 (NRB), 2011 WL 5597371, at *4-5 (S.D.N.Y. Nov. 16, 2011),
(internal quotation marks omittedyee also, e.gRudd v. T.L. Cannon CoriNo. 10CV-
591(TIJM/DEP), 2011 WL 831446, at *6 (N.D.N.Y. Jan. 4, 2011) (“Although the standard
governing plaintiffs’ application is lax and their burden modest, a court must nossttede a
measured approach when addressing a request for collective eetiification, mindful of the
potential burdens associated with defending against an FLSA claim involving atarge
broadly defined collective group of plaintiffs.”Nevertheless,aurtstypically decide the

guestionof preliminary certification— not having had the benefit ffll discovery —‘based on



the pleadings, affidavits and declarations submitted by the plainidiff” Jling Inc, No. 15CV-
4194 JMA) (SIL), 2016 WL 2939154, at *3 (E.D.N.Y. May 19, 201&jor similar reasos,
courts do hot resolve factual disputes, decide ultimate issues on the merits, or mak#itgred
determinationsat the first stageln re Penthous&xec Club Comp. Litig.No. 10CV-1145
(NRB), 2010 WL 4340255, at *2 (S.D.N.Y. Oct. 27, 2010) (internal quotation marks omitted).
By contrast, the second stage follows the close of discovery, at whichhmemployemay
move for “decertification” of the collectivaction and'the district court will, on a fuller record,
determine whether. . the plaintiffs who have opted in anefact‘similarly situatedto the
named plaintiffs. The action may beale-certified if the record reveals that they are not, and the
opt-n plaintiffs’ claims may be dismissed without prejudicélyers 624 F.3d at 55femphasis
added).

Where, as here, a conditional certification motion is made after some, but not all,
discovery hasccurred it remains an open question whether some kindndérmediate
scrutiny should apply. Severalistrict courts in other Circuitsave reasoned that the degree of
scrutinyapplied should increase in proportion to the discovery that has been condamted.
Creely v. HCR ManorCare, Inc789 F. Supp. 2d 819, 823-28 (N.D. Ohio 201ah(@ssinghe
various efforts and providing synthesizedpproach By and large, howevedjstrict courts in
this Circuithave expresslgeclined to apply any increased scrutiny until discovery clioskes .
See Kucker2016 WL 237425, at *Amador v. Morgan Stanley & Co. LL.8o. 11CV-4326
(RJ9, 2013 WL 494020, at *4 & n.3 (S.D.N.Y. Feb. 7, 201evens v. HMSHost CorfNo.
10-CV-3571 (LG) (VVP), 2012 WL 4801784, at *2 & n.5 (E.D.N.Y. Oct. 10, 2012);
Cunningham v. Elec. Data Sys. Corpb4 F. Supp. 2d 638, 645-47 (S.D.N.Y. 2010);

Chowdhury 2007 WL 2873929, at *Pamassia v. Duane Reade, Indo. 04CV-8819(GEL),



2006 WL 2853971, at *4 (S.D.N.Y. Oct. 5, 2006). Indeed, the trettds Circuitat least
appearsto havesolidifiedinto rather strict adherence to eithetwb standards ofeview. See,
e.g, Amador 2013 WL 494020, at *4 n.@ejecting the defendantarguments “that
conditionally certifying an opt-in class is burdensome, often involegnhsive discoveryand
often leads to settlement before the Court can decide whether to decertify a siags awo of
the Myersframework,” because “those concerns hardly provide compelling reasons totlggore
Second Circuit’s lenient standard set fortiMpers).

Closer scrutiny, however, reveals that there is less consensus within thie tGac
might appear at first blushFirst, everwhere courtsn this Circuit haveostensibly declined to
increase scrutiny after some discovery has taken gleghave conderedthe evidence
obtained in discoverySeeg e.g, Cunningham754 F. Supp. 2d at 647 (“[T]his Court will apply
the more lenient firsstage test, although it will consider the evidence obtained in discovery and
submitted by both parties in thatadysis.”); Amadotr 2013 WL 494020, at *4 n.3 (quoting
Cunningharts compromise with approval and appearing to adopt the same apps®Eeh)so
Creely, 789 F. Supp 2d at 826 (“[C]ourgenerally agree that allowing the parties to conduct
some targeted discovery regarding the conditional certification queskies the question
beyond the stage one evidentiary boundaries of the complaint’s allegations and sgpporti
affidavits.”). In doing so, however, such courts are, at leastly, applying a more stringent test
than the one stage-one test, which caratisfied by little more thaplaintiffs’ ipse dixit
statements in pleadings or declaratioBgcond, courts hawtther appliedpr expressly
remained open to applying, secostdgescrutiny in the first instance whelmscovery has been
completed.SeeEspinoza v. 953 Assodd.C, 280 F.R.D. 113, 123 (S.D.N.Y. 2011) (“Whether

the second stage heightened scruéiniomaticallyapplies where discovery has closed is open to



debate.”(emphasis addejd)Torres v. Gristede’s Operating CorfNo. 04 Civ. 3316 (PAC),

2006 WL 2819730, at *9-10 (S.D.N.Y. Sept. 29, 2006) (applying heightened scrutiny when
conditional certification was sought following discoversge also Romero v. Producers Dairy
Foods, Inc, 235 F.R.D. 474, 482 (E.D. Cal. 2006) (“Where discovery is complete, courts
sometimes hyyass the first tier in favor of immediately making the sedwmrdfactual
determination.”). At a minimum, thapracticeis an acknowledgment that discovery from opt-ins
themselves is natecessarily needed to evaluate whetheative collective membsgrare
sufficiently similarly situated— and, more generally, reflects a flexible approtcivhat
constitutes efficient use of the notificatiprocess.

In the Court’s view, neither law nor logic suppaitgdly applying the same standard of
review at d points prior to discovery’s close sparticularlywhere, as here, discovery with
respect to conditional certification has been completén: “lenient” or “modest” standard
discussed iMyersdid not set forth an inflexible burden of proof that is pedale of being
increased in proportion to the discovery conducted by the pamiddyers the Second Circuit
endorsed a two-stage inquiry as “sensible,” but emphasized that it wasduiotdeby the terms
of FLSA or the Supreme Court’s cases” and that district courts condlyiéoertify” collective
actions solely by exercising their “siretion, in appropriate casesMyers 624 F.3d at 554,
555 & n.10 (quotingHoffmann—La Roche Inc. v. Sperljd®3 U.S. 165, 169 (1989pee also
Genesis Healthcare Corp. v. SymcA&3 S. Ct. 1523, 1530 (2013) (“The sole consequence of
conditional certification is the sending of court-approved written notice to gagdpwho in
turn become patrties to a collective action only by filing written consent ethdurt’ (citations
omitted)). Given the discretionary, managerial nature of the inquiry, not to mentioénent

imprecision of worddike “modest” and “lenient a Court’s initial review may properly grow



more exacting as discovery proceedsd at least where discovery on conditional certification
has been completedpmmon sense suggests that it shoWre it otherwise, after all, what
would be the point of the discovery®ee Creely789F. Supp. 2dt 827 (noting “‘the absurd
result of granting the parties time to do discovery on the conditional cenificuestion but
subsequently imposing no incremental hurdle in determining whether Plamdéyfsend opt-in
notices”). Failing toacknowledge as mudaisks misunderstandings that could turn the construct
of “conditional certification” on its head, from what “may be a useful ‘case gament’ tool for
district courts to employ in ‘appropriate casedyers 624 F.3d at 555 n.10, into an artificial
and unnecessary burden on the Court (not to mention on defendants).

Accordingly, the Courwill apply “a modest ‘plus’™ standarth this case Creely, 789 F.
Supp. 2d at 826In particular,andas an initial matter, the Court wilok beyond the pleadys
and affidavits submitted by Plaintiffs and will consider the evidence submittecthyparties
albeitwith an understanding “that the body of evidence is necessarily incompléteThat is,
the Court stillwill not decide the ultimate merits ofdltase or issues better suited for a
decertification motion.See d. at 827-28. And the Court draws no negative inferences of any
sort where evidence is lacking because Plaintiffs may not have redeweegtery on the issue.
Seeid. at 826;see also, e.gChowdhury 2007 WL 2873929, at *&hoosing not to deviate from
“first stage” review where “defendants have not yet responded to plamd€ument requests
or interrogatories, and plaintiff has not taken any depositioBsiinassia2006 WL 2853971, at
*4 (same where “plaintiffs had not yet had an opportunity to depagef the 56 individuals
who submitted affidavits in support of defendant’s oppositioB{)t theadditionalevidence
obtained in discovery should show “that it is more likely that a group of similanigtsd

individuals may be uncovered by soliciting aptplaintiffs” — in other wordsthat Plaintiffs



have, through discoveryadvanced théall down thefield.” Creely, 789 F.Supp. 2d at 827see
also id.at 826 (“[A] hybrid standard . . . , which combintbe [enientstandard with some
consideration ofhe stage-two factors, and &igmented bjvarious] practicalconsiderations
. .., strikeghe properbalancebetween the traditionatage-onand two standardy.?
DISCUSSION

Applying theabove standarde the recordhere the Court finds thalaintiffs’ evidence
is insufficient to warrantonditioral certification ofa nationwide collectiveonsistingof over
7,500IT workerswith differing job descriptions employed lbgrty different vendorst over
seventy different worksites. To be sure, there is no dispateCiti employs some kind of
Professional Plahilling structure witheachvendor. §eePls.” Mem. 6 n.24). But it does not
follow thateachlT vendorconsiderednonbillable” hoursvis-a-vis Citi to be utompensated
hoursvis-a-vis their IT workers In other wordsCiti's commonbilling arrangementioes not, in
itself, “violate[] the law” Myers 624 F.3dat555 Instead the legality of Citi’s billing scheme
is cast into doubt only, at a minimuman IT vendor had a corresponding compensation scheme
thattreated the Professional Plan’s nonbillable work as uncomigeivsark. Plaintiffs must
thereforeoffer some, even if onlgninimal, evidence that given IT vendoemployedsuch a
policy. Additionally, Plaintiffs must offer some evidence that Citi could be coresidejoint
employer of that vendor’'s workersSdePls.” Mem. 17 (“For Citi to have violated the law, it
eventually must be shown . . . to be Plaintiffs’ joint employer.”)). Plaintiffstéado so,
although the reasons for their failure differ among the different vendors.

A. Vendors Other Than Judge and Axelon

2 Although it would obviously be a closeall, the Court is inclined to believkat
applying the regular firsstage standdrwouldresut in thesame outcomdor the reasons
discussed below, but need not and does not reach the question.

10



With respect to thirtyeightof the fortyvendors — namely, all of the vendors other than
Judge and\xelon — Plaintiffs fall far short ofmeeing theirburden. First, although Plaintiffs
offer some evidence of uniform practices — for example, with respect to the “dmgjaof
workers from staffing ageiesand timeentrypolicies(see, e.g.Pls.” Mem. 8, 18) —theydo
not showthat, when it comes to the factensive multifactor test that applies to the question of
joint employmentseeZheng v. Liberty Apparel Co. In@&55 F.3d 61, 72 (2d Cir. 2003), the
workers from those vendors are similarly situase@Glatt v. Fox Searchlight Pictures, Inc.
811 F.3d 528, 540 (2d Cir. 201&lenying conditional certification of a nationwide collective
when “[tihe common proof . . . addresses only someeofdlevant factors”)Second, and in
any event, Plaintiffs presenb evidence at all that the thirgightvendorsshared a&ommon
plan or policy not to compensate IT workers for nonbillable hours or that all veridsssdied
such workers in the same way. As noted, althdeigintiffs acknowledgehat Citi produced all
the agreements it had withe staffing agenciest issudan the past three yearseePls.” Mem. 3
n.6),they fail to submita single onas evidencéor to hazard any explanation for that failure).
The result isa complete lack of evidentlat through thosagreementCiti exerted control
over those IT vendors’ compensatiulicies let alone evidence suggesting that Gititated
thatnonbillable hours be uncompensated.

That alone would warrant denial of Plaintiffs’ motion with respect to the thigigt
vendors other than Judge and Axelon. Additionally, howd&¥efendansubmitsevidence—
albeit“[b]y way of example only— showng that at least three of the thi#yghtvendorsdid
pay for nonbillable time. (Mem. Law Opp’n PIs.” Mot. Conditional Certificatibogket No.
77) (“Def.’s Mem.”) 8-9). It may well be thaDefendant'cherry picked” thosexamples, as

Plaintiffs assert. RIs! Reply Br. Supp. Mot. Court-Authorized Notice (Docket No. 9RI§"’

11



Reply) 3 n.4. (The Court need not and does not arbitrate this sort of evidentiaryedfsput
purposes of this motionSeeCreely, 789 F. Supp. 2d at 836But whether or not tht is the
case Plaintiffs fail to put forwardany evidencef their own. Put simply, the burden minimal
though itmay be— is andremains Plaintif§’ burden, andheycannot satisfy a “not non-
existent” burden with noexistent evidenceKhan, 2011 WL 5597371, at *see, e.g.Guaman
v. 5 “M” Corp., No. 13CV-03820 (LGS), 2013 WL 5745905, at *3 (S.D.N.Y. Oct. 23, 2013)
(“Plaintiff’'s evidence of common ownership is not evidence that the same unlawful employment
policy was in place at each of tfeur restaurants.”Prizmic v. Armour, Ing.No. 05CV-2503
(DLI) (MDG), 2006 WL 1662614, at *3 (E.D.N.Y. June 12, 2006) (denying conditional
certification where the plaintiff hathot submittedany evidence by affidavit or otherwise to
demonstrate thdte and other potential plaintiffs were victims of a common policy ortpkn
violated the law (emphasis added)).

As the parties emphasi¢Pocket Nos. 101, 103), Judge Engelmayer’s recent rulings in
two related cases- Vasto v. Credico (USA) LL®No. 15CV-9298 (PAE), 2016 WL 2658172
(S.D.N.Y. May 5, 2016), andlartin v. Sprint/United Mgmt. CpoNo. 15CV-5237 (PAE), 2016
WL 30334 (S.D.N.Y. Jan. 4, 2016) — are illustrative. Both cases involved the same type of
plaintiff doing the same contractbke work, but the defendants were at different levels of
remove. InvVastq the plaintiffs sued Credico and the proposed collective encompassed the
agents who worked for Credico; Martin, the plaintiffssuedSprint,rather than their immediate
employers, and the proposed collective encompassed all agents who worked ft& Sprint
contractors (including Credico, one of Sprint’s many contractors). In the foaser Judge
Engelmayer granted nationwide agctation because there was, among other things,

documentary evidence that defendant Credico had a “Cradé=opolicy of paying agents only

12



fixed-rate commissions.'Credicq 2016 WL 2658172, at *12. Iklartin, by contrast, the Judge
denied nationwide certification (while permitting certification with respect tatecpkar subset
of contractors) because, among other things, “the Sprint documents on which plaiytiffs
[were] conspicuously silent as to how Agents are to be classified and paid.” 2016 WL 30334, at
*6. The present case dainly more likeMartin thanVasta (May 12, 2016 Ltr. (Docket No.
103) 2). (By contrast, the previous case Blatntiffs brought againstudge itselfsee Jones v.
Judge Tech. Servs. In®No. CIV.A. 11-6910, 2013 WL 5777159, (E.D. Pa. Oct. 25, 2013), more
closely resemblegastqg. In fact, herethe Court cannot even say whether Citi’s policies are
silent as to classification and wages because, as noted, Plaintiffs’ aibemainy of Citi’ s
agreements.
B. Axelon

Plaintiffs have alightly stronger case for certification as to workergoatlon, butit
ultimately falls short too. Plaintsf evidence certainly suggeststopt-in plaintiff Jose Gomez
— who was recruited by Axelon to work at Citi under a Professional Plan from Marchd015 t
February 2016 — was not paid for nonbillable howrkintiffs submita declaration from
Gomezstatingas much(seeBrooks Decl., Ex. 714-6), as well assomez’s contract with
Axelon, Exhibit A of which states thafe¢]mployee shall be paid only for each billable hour
actually worked” and that “according Giti's] Professional Day Time Template . the 9th and
10th hour worked in a given day are not billable.” (Brooks DEgI.,19, Ex. A)®> But Plaintiffs

submitno evidenceaboutother Axelonemployees’ compensation. To be sure, Gomez’s

3 Notably, Gomez's contract also statkat “"EMPLOYEE AGREES THAT H/SHE IS
SOLELY AN EMPLOYEE OF [AXELON] AND . .. IS NOT FOR ANY PURPOSES
WHATSOEVER . .. AN EMPLOYEE OF [CITI] . . . NOR WILL EMPLOYEE MAKE ANY
CLAIM TO THE CONTRARY.” (Brooks Decl., Ex. 19, at Zee also id Ex. A).

13



declaration statethathe worked with'six other information technology workers” who were
under a Professional Plan and that he knows “other information technology workers” who
worked more than forty hours aworkwed. (Brooks Decl., Ex. 7 {;Bee alsd®uma Decl.Ex.
E, at148. But those allegations do noecessarilyeveal anything abouxelonaffiliated
workers, a<Citi’s worksites includedT workers afiliated with multiple vendors{somez’s
worksite in Tampa, Floridepr examplehad twenty-four workers affiliated with Judge alone.
(SeeBrooks Decl., Ex. 23, at 5). Thus, the “other” IT workers to whom Gomez refers may or
may not have been affiliated with AxeloMNor do Plaintiffs urgegventhrough argument, that
the Court should infer that the attachment to Plaintiff's contract was used hath/selon-
affiliated Citi contractors Without such a request, let alone evidence to support such a request,
the Court declines to do so. Th&daintiffs’ evidencewith respect to Axelofalls stort.*
C. Judge

Plaintiffs’ strongest arguments for conditional certificatamply to Judgebut they still
fall short In support of their motion, Plaintiftsffer the November 16, 2012 deposition
transcriptof Katy Wiercinski, Judge’€hief Operating OfficerdeeBrooks Decl., Ex. 18); and
fourteensworn declarations from the named aundrentopt-in Plaintiffs whoare current or
former Judge employees (Brooks DeEks.1-6, 8-15). Wiercinskis testimony makes clear

that, at least as of November 2012, Judge did not compensate workerbifiable time (See,

4 Given the Court’s rulings herein, there is reason to doubt whether Gomez'’s tlauits s

be adjudicated alongside tbkaims of the other Plaintiffs, all of whom work or worked for

Judge. The Court could await acddification motiorfollowing the close of full discovery to

make a determination of whether GomeZsimilarly situated”enough to the Judge workers to
proeed here (and dismisss claimswithout prejudicef it determines he is nat)See Myers

624 F.3d at 555. Alternatively, the Court could sever his claims now, allowing discovery to
proceed separately as to the two vendors (and coordinating as apgpjopitee parties shall

meet and confer and be prepared to address the issue at the next case management.conference
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e.g, Brooks Decl., Ex. 1&t 79 (“He was professional day. He was paid what we were able to
bill.”) ). Thus,a typicalProfessionbaDay workerwasnot paid for the ninth and tenth hours
worked in a given day.ld. at 31). he fourteen declaratiorssibmitedby Plaintiffslikewise
state that, as Professional Plan workers, the declarants were not paid fllableitdime. (See
Brooks Decl., Exs. 1-6, 8-15). In addition, the declarations indtatements (as Gomez’
declaration did) speaking to whether Crinand shoulde treated as a joint employdfor
example, the declarargtate that Citdirectly managed and supervised theraye them Citi ID
badges and Citi erail addressegdetermined their hours, required them to use a Citr-énigy
system, and had the power to finem (SeeBrooks Decl, Exs. 1-6, 8-1b

If that were all, it would probably suffice for prelimiyarertification purposes, whatever
the standard may beBut it is not all. First, as Citi notetfie declarations from the three named
Plaintiffs, which were signed in June and July 2015, wexerthelesaot produced until
January 2016 —after depositions had been taken of two of the three Plaintiffs. (Dééra.
11-12). More substantidy (and more troublingparticularly in light of that belated disclosyre
Plaintiffs’ declarationsre contradicted— in some instances, flath+ by their deposition
testimony. (Def.’s Mem. 124). In their declarationgpr example, each named Plaintiff stated
explicitly that “Citi paid him or her and that he or she was paid nothing for unbillable hours.
(Brooks Decl., Ex. 6 (“Giron Decl.”) 1;8rooks Decl., Ex. 9 1 4; Brooks Decl., Ex. 14 (“Webb
Decl.”) 14). In their depositions, however, Plaintiffs all admitted thata matter of mechanjcs
Judge paid them and, more notably, that since at least December 201Bakpufgeided pay
for “unbillable” hours. $eeDef.’s Mem. 1314 (chart pairing declaration statements dagle
side with inconsstent deposition testimony))n fact, although Plaintiff Giron stated in his

declaration that “I was paid nothifgr unbillable hours worked” (Giron Ded.9), it is now
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undisputed that hieasbeen paid foall hours billable or unbillable, since at least April 2012 —
that is,all hourswithin the potential thregea statute of limitations periodSimilarly, Plaintiff
Webb asserts his declaration that tfhroughout my time at Citi— from May 2011 “tothe
present™— “l . . . was not paid for [overtime] work although | recorded my tim&Velpb Decl.
11 1, 6(emphasis adde}) In his deposition, howeveWebb readily admitted that startifrpm
as early as December 2018 the presenthe was “no longer paid zero hours for hours nine and
ten” but was “paid $27.63 or somewhere around that.” (Puma DecD, Bx116; see also id.
(“Q: Are you still receivind$]27.63 for hours nine and ten? A: Yes?)).

In light of the inconsistencies between Plaintiff’'s declarations and thgasd®ns, not
to mention the belated production of the former, the Girclines to credit the declarations.
Seege.g, Morales v. Plantworks, IncNo. 05CV-2349(DC), 2006 WL 278154, at *2 (S.D.N.Y.

Feb. 2, 2006) (noting a court’s “broad discretion” to make determinations with réspect

5 Compounding matters arguing that their declarations and testimony are consistent,

Plaintiffs appear to misrepresent documentargnes. Specifically, they argue that when Judge
began payindor “hours nine and ten” in December 2013, Judge also stopped designating those
hours as “nonbillable” —suggestinghat Plaintiffs’ statements thdteyreceived no pay for
“nonbillable” timewere technically true (if misleading as a practical matter) in light of Judge’s
change in compensation practices. To support that argument, Plaintiffs point tolgzay s
showing that, prior to December 2013, “nonbillable” hours were marked as “NO_PAYftéut a
the change in compensation policy, “nonbillable” hours were marked as “OTSPS\{&stime
special”). (P$." Reply 5;seeSupp. Decl. Molly A. Brooks Supp. Pls.” Mot Court-Authorized
Notice (Docket No. 94)Exs E-H). A review of the pay stubs shows that the change Plaintiffs
identify — from “NO_PAY” to “OTSP”— relates to entries underneath a column with the
heading “Pay Code.” That column, however, does not appeaietdo “billable” versus
“nonbillable” hours. Instead an adjacent column on the pay stubs, titled “Project Type,” appears
to refer to hours as either “billable” or “nonbillableThatcolumn —notthe column Plaintiffs
misleadingly point te— labels hours as either “BILL” or “NONBILL,” and does so on

Plaintiffs’ pay stubs both beforand after December 2013. In other words, the pay stubs

simply illustrate and underscore the fact that, by December 2013, Pdaiveife paid for

nonbillable work —a fact inconsistent with Plaintiffs’ statements in their sworn declarations that
they werenot paid for nonbillable work.
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conditional certification)seealsoDamassia v. Duane Reade, In250 F.R.D. 152, 159-60
(S.D.N.Y. 2008) declining in certifying a class under Rule 23,a@ditthe parties’ dueling
declarationgnd relying instead on deposition testimony, which “[ijn some cases . . . directly
contradicts the declarationstf. Hirsch v. Arthur Andersen & Cp72 F.3d 1085, 1095 (Zdirr.
1995) (affirming dismissal ad complaint whereallegationsvere ‘contradicted both by more
specific allegations in the Complaint and by facts of which we may take judiciadoktack
v. United States814 F.2d 120, 124 (2d Cir. 1987) (“ltueell settled in this circuit that a parsy’
affidavit which contradicts his own prior deposition testimony should be disreganda motion
for summary judgment.”)See generallReilly v. Natwest Mkts. Grpl81 F.3d 253, 267 (2d
Cir. 1999) (“Whether exercising its inherent power, or acting pursuant to Rule 37#ja dirt
has wide discretion in sanctioning a party for discovery ab)isekist as “it makes little sense
to certify a collective action based on manifestly deficient pleadings,” sortakes little sense
to certify a collective actiobasedonselfservingdeclarations from the named Plaintiffat are
contradicted by their own swodeposition testimonyTrinidad v. Pret A Manger (USA) Ltd.
962 F. Supp. 2d 545, 556 (S.D.N.Y. 2013).

Giventheir deposition testimonyRlaintiffs do not carry their burden of showing thia¢
putativemembers of the collective are similarly situatérst, althougtWiercinski’s testimony
suggests that, as of November 2Q4 2late it should be notedhat isbeyond the FLSA statute
of limitations) Judge did not pasomeworkersfor nonbillable work the experience d@siron,
whowascompensated for nonbillable wasknce at leas@pril 2012, suggests that such a
practice wasiot uniform Second, to the extent that Judge workers were not compensated for
nonbillable hours, Plaintiffs fail to show th@iti boreanyresponsibility for theractice. As

alreadynoted, Plaintiffs do nadffer anyof the agreements between Citi and its contractors
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(including Citi’'s agreement witdudge), and the evidence of Citi’'s uniform onboarding policies
and closeao-uniformtime-entrypolicies is not enough to make Citi a joint employer of all its
vendors’ IT workers.To be sure, there are boilerplate allegationdamEffs’ declarations that
point toward Citi being treatesks a joint employer with JudgeS€ePls.” Mem. 810). But
separate and apart from the reasons to be skeptical of those declarations, theakesnolain
that there are material differences among Judge workers with rés@aitt whereas some
worked from Citi locations and had access to Citi systemstsottarked elsewhere or lacked
access to Citi's systemgGruppusdecl. 1 20-23). Forexample Plaintiff Webb works from
his home and has only been to a Citi location twice in ye&smé Decl., Ex. Dat 2930,
240).) It follows that Plaintiffsfail to show, even with respect to Judge’s workers altreCiti
employed a Ecommon policy or plan that violated the lanMyers 624 F.3dat 555.

Finally, even if Plaintiffs could otherwise meet their burdeth respect to Judge
workers preliminary certification of a collective action in theiquecircumstances presented
here would not promotefficiency. See, e.gHoffmanLa Roche Inc. v. Sperling93 U.S. 165,
170 (1989) (noting that the collectiaetion process is intended to enable the “efficient
resolution in one proceeding of common issues of law and f3ethigad, 962 F. Supp. 2d at
556 (“The court’s discretionary power to facilitate the sending of notice empaltclass
members is premised on its use as a tool for efficient case managemargdijticular
distributing notice to hundreds, if not thousands, of Judge workers would be inappropriate
becausehis is not Plaintiffs’ first bite at the collectinaction apple. As noted, Plaintiffs brought
an earlier case in the Eastern DistricPehnsylvaniagainst Judge itseld case that settled after
notice was distributed to Judge workers and years of litigation. NoRlhliwtiffs’ allegations in

that suit were the same as their allegations here, and they were represeéhéesinye counsel

18



there as they are her&ven more notably, they “sought and received third-party discovery from
Citi, and threatened to join Citi as a pdtt(Def.’s Mem. 23). Plaintiffs provide no explanation

in this suit for why they opted not to name Citi as a party in the case against Judige. A
although it may be that that decision does not have preclusive effetiotiffs’ ability to sue

Citi, seeKorenblum v. Citigroup, In¢No. 15CV-3383 (JMF), 2015 WL 6001275, at *1

(S.D.N.Y. Oct. 14, 2015}t does bear on the efficiency of certifying a collective action and
sending another round of notice to substantially the same population. Put sontipéyextent

that the collectiveaction process is intended to promote efficiency, the law should not allow, and
thus encourage, plaintiffs to bring piecemeal litigation in the way that Plaintifesdane here;
instead, it should incentivize plaintiffs name all relevant paes in a single suit and thesisure

that notice, if given, is provided in the most efficient manner possible. In shoffiyiogré

collective actiorand authorizing notice with respect to Judge alone would undermine rather than
promote efficiencyand the Court —exercising its discretioa- declines to go that roufe.

CONCLUSION

6 Although not necessarily a factor in the preliminary certification inqaggRomero v.

La Revise Assocs., L.L,@68 F. Supp. 2d 639, 647 (S.D.N.Y. 2013), the Court notes that
workers who signed new employment contracts with Judge after May 2012 appageeds to
arbitrate their claimssgeTurano Decl. § 9), making it highly likely that the claims of any such
workers would ultimately be dismissexke Jones v. dige Tech. Servs. IndNo. CIV.A. 11-

6910, 2014 WL 3887733, at *8 (E.D. Pa. Aug. 7, 2014) (dismissing claims of pfatintiffs

who signed Judge employment contracts containing arbitration clauses). Givdmetfadf that
Judge started compensating its workers for unbillable time at least as ofli@@013, and the
maximum threeyear statute of limitations for FLSA claimsgeO’Jeda v. Viacom, IngcNo. 13-
CV-5658 (JMF), 2014 WL 1344604, at *2 n.1 (S.D.N.Y. Apr. 4, 2014), the reteflective

could obtain would, at modte limited toemployees who performed work for Judge and Citi

from approximately July or August 2013 through November 2013 under a contract signed prior
to May 2012 (a group that excludes even some of the currem Baintiffs (seeBrooks Decl.,

Ex. 19 1(Anna Altschuller stating in her declaration that she “worked at [Citi] fronutabo
December 2010 to about April 2011")). The Court does not know how large that group is, but it
is obviously a fraction of all Juddéi workers.
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In sum Plaintiffs’ motion for conditional certification of a collective action is DENIED.
The parties are hereby ORDERED to appear for a conference with the Céurgust 2, 2016,
at3:45 p.m. in Courtroom 1105 of the Thurgood Marshall Courthouse, 40 Centre Street, New
York, New York On the Thursday prior the conferencé.e., July 28, 2016), the parties shall
submita new proposed case management plan to govern remaining discaeBgdcket No.
481 6), as well as; joint letterupdating the Court othe status of angettlement discussions
(seeid. 1 11).

The Clerk of Court isidectedto terminate Docket No. 72.

SO ORDERED.
Date July 19, 2016 d& Z %’/;
New York, New York MESSE MFURMAN
nited States District Judge
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