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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ERIC LESANE
Petitioner
- V. - ORDER
UNITED STATES OF AMERICA, 15 Civ. 3403(PGG)
Respondent. 12Cr.524(PGG)

PAUL G. GARDEPHE, U.S.D.J.:

On SeptembeR7, 2012, PetitiondEric Lesanepled guilty to felon in possession
of a firearm in violation of 18 U.S.C. 8 922(g). The single count to which Lesane pled guilty
states that the firearm thiaésane possessed had a defaced serial number, and refé&nces
U.S.C. § 922(k) in addition to 18 U.S.C. § 922(g). (Indictment (Dkt. Né. 5))

OnOctober 25, 2013, this Court sententedaneto 94 months’ imprisonment
and three years’ supervised releasgeejudgment (Dkt. No. 9% Lesanehas moved, pursuant
to 28 U.S.C. § 2255p vacate his sentenoa various grounds, includirigathis guilty pleavas
deficient (Pet., No. 15 Civ. 3403, (Dkt. No. 1))

Lesanecontends that

(1) aPimentelletter provided by the Government prior to his gyillgaconstitutes a
plea agreement, and that the Government breached that alleged agitseargning
at sentencing for an offense level, criminal history score, and sentencing range
inconsistent withthose set forth in thBimentelletter;

(2) he was sentenced as if he had pleaded guilty to a violation of 18 U.S.C. § 922(k) —
which makes it unlawful “for any person knowingly to transport, ship, or receive, in

interstate . . . commerce, any firearm [watklefaced serial numbed’when he never
admitted to knowingly possessing a firearm with a defaced serial number;

1 Unless otherwise indicated, all docket citations are to the docket in 12 Cr. 524 (P@6&). Pa
citations reflect pagination as shown on this District’s Electronic Case Filitgnsys
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(3) his guilty plea was insufficient because he did not admit the interstate commerce
element;

(4) a four-level Sentencing Guidelines enhancement for possessing a firelaran wit
defaced serial numberas improperly imposed;

(5) his Criminal History Category was improperly calculated, because the €Eleniton
New York State youthful offender adjudicatianscalculating his criminal history
score

(6) his lawyers in the district court and on appeal were constitutionally itieéfec
because they did not properly present Lesane’s arguments concerning these points
and

(7) his sentence must becaded because it was imposed in accordance with the “residual
clause” then found in the Sentencing Guidelines, and the Guidelines “residual clause”
is unconstitutionally vague under Johnson v. United States,  U.S. ;135 S. Ct.
2551 (2015).

(Id.; Lesane Br.15 Civ. 3403 (Dkt. No. 37))

As discussed below, ttRimentelletter the Government provided before Lesane’s
plea does not constitute a plea agreement. Accordinglithentelletter provides no basis for
habeas relief. Lesane’s argument concerning the interstate commerce elememispddsed,
because defendants pleading guilty to felon-in-possession are not required to state, in the
allocution, that the firearm traveled in interstate commerce. The Countetyayn a proffer
from theGovernment as to the interstate commerce element. The Court further cortchides t
the fourfevel Sentencing Guidelinemnhancement for possessing a firearm with a defaced serial
number was properly imposed, because the enhancement does not requiteaptbef
defendant knew that the firearm he possessed had a defaced serial number. The youthful

offender adjudications wesdsoproperly addressed at sentencing. InddeziSecond Circuit

rejected Lesane’s argumenmdsthe contrary in hidirect appela SeeUnited States v. Lesane,
579 Fed. Appx. 51 (2d Cir. 2014) For these same reasons, none of Lesane’s lawyers in the

district court or on appeal were constitutionally ineffective in failing to makertuzrentshe



raises in his PetitianFinally, Johnson has no application to the “residual clause” found in the
2012 version of the Sentencing Guidelines.

The Court agrees, howevéhnat—to the extent that the judgment indicates that
Lesane was convicted of violating 18 U.S.C. § 922(k) in addition to 18 U.S.C. § 92i(g) —
amended judgment must be filed making clear that Lesane’s conviction only addresses a
violation of 18 U.S.C. § 922(g). Lesane is entitled to no additional relief, because the @ourt
sentencing Lesanedid notactin the mistaken belief that he hptbtaded guilty to a violation of
18 U.S.C. § 922(k). The reference to 18 U.S.C. § 922(k) in the judgmentcleasal error.
As noted abovehe Sentencing Guidelines folevel enhancemerfibr possessing a firearm with
a defaced serial number was properly imposed, because that provision does not requhatproof
a defendant knew that the firearm he possessed thafdeed serial number.

Accordingly, Lesane’s petition will be granted to the extent that an amended
judgment will be filed that contains no reference to 18 U.S.C. § P2P@sane’s petition will

otherwise be denied.



BACKGROUND

FACTS AND PROCEDURAL HISTORY

A. Indictment, Plea, and Sentencing

1. Indictment
The Indictment reads as follows
COUNT ONE
TheGrand Jury charges:
1. On or about June 2, 2010, in the Southern District of New York, ERIC LESANE,
a/k/a “Eric Lasane,” a/lk/a Omega,” the defendafigr having been convicted in a court
of a crime punishable by imprisonment for a term exceeding one year, knowingly did
possess in and affecting commerce, a firearm, to wit, a HiPoint, Model 995, 9 teitlime
Luger caliber rifle, with a defaced serial number, which previously had been shipped and
transported in interstate and foreign commerce.
(Title 18, United States Code, Sections 922(g)(1) and (k).)
(Indictment (Dkt. No. 5) § 1)The Indictment thus chargégsane with two offenses in a single
count (1) being a felon in possession of a firearm, in violation of 18 U.S.C. § 922(g)(1(2)and
possessig a firearm with a defaced serial numbarviolation of 18 U.S.C. 8§ 922(k).Id)
2. Guilty Plea

a. Pimentel Letter

OnJuly 13, 2012, the Governmesgnt aPimentelletter to Lesane’s counsel.

(PimentelLtr., No. 15 Civ. 3403 (Dkt. No. 39-Ht 1) The first sentence in ttEmentelletter

states “This document is not a plea agreement.”(ld.) ThePimentelletter sets forth the
following analysis of how the 2011 Sentencing Guidelines apply to Lesane’s offense:

1. The sentencing guideline applicable to the offense charged in Count One is
U.S.S.G. § 2K2.1. Pursuant to U.S.S.G. § 2K2.1(a)(4)(B), the base offense level is 20
because the defendant committed the instant offense subsequent to sustaining a felony
conviction fora crime of violere, to wit, a conviction on or about January 11, 2001, for



Robbery in the Third Degree, a Class D felony, in violation of New York Penal Law
Section 160.05

2. Pursuant to U.S.S.G. 8 2K2.1(b)(4)(B) increase of 4 levels is warranted,
because the firearm had a defaced serial number

3. The cumulative offense level determined from the previous paragraphs is 24.

4, Assuming the defendant clearly demonstrates acceptance of responsibility to the
satisfaction of the Government, through his allocution and subsequent conduct prior to
the imposition of sentence, a 2-level reduction will be warranted, pursuant to U.S.S.G. §
3E1.1(a).

5. Furthermore, assuming the defendant has accepted responsibikgcabed in

the preceding paragraph, an additional 1-level reduction is warranted, pursuant to
U.S.S.G. § 3E1.1 (b), because the defendant will have given timely notice of his intention
to enter a plea of guilty, thereby permitting the Government to qvefhring for trial

and permitting the Court to allocate its resources efficiently.

In accordance with the foregoing calculations, the applicable offense level is 21.

(Id. at 1-2)

ThePimentelletter also states thatbased on Lesane’s prior ten cotigns— he

has sevewrriminal history points, placing him @riminal History CategoryM. (Id. at 3)

Finally, thePimentelletter states that given affense levebf 21 anda Criminal

History Categonpf IV, Lesanés Guidelines sentencingngeis 57 to 71 months’ imprisonment.

(Id. at4)

ThePimentellettergoes on to state that

The foregoing Guidelines calculation is based on facts and information currently
known to the Office.Nothing in this letter limits the right ¢gthe U.S. Attorney’s]
Office (1) to change its position at any time as to the appropriate Guidelines
calculation in this cas@ven if that change is based, in whole or in part, on
information that was in the Government’s possession as of the date of dris lett
and/or (2) to present to the Court or the United States Probation,@ftiver

orally or in writing,any and all facts and arguments relevant to sentencing that are
available to the Office ahe time of sentencing. Nor does anything in this letter
limit the right of [the U.S. Attorney’s] Office to seek a departure under or

variance from the Guidelines, or to take a position on any departure or variance



that may be suggested by the Court, the United States Probation Offloe, or
defendant.

This letter does not and cannot bind either the Court or the United States
Probation Office, either as to questions of fact or as to determinations of the
correct application of the Guidelines in this case. Insteadgtfience to be

imposed upotthe defendanill be determined solely by the Court. i§iDffice

cannot and does not make any promise or representation as to what sentence the
defendant will receive.

(Id. at 4)
b. Rule 11 Proceeding

On September 27, 2012, Lesateadedquilty to the Indictment before
Magistrate Judge Gabriel W. Gorenstein. (Plea Tr. (Dkt. Nat 8) Lesan&ld Judge
Gorenstein that he had “had a chance to discuss the charge and how [he] wishgzd] taitpl
[his] attorney’ and thathe was satigtd with his attorney’s servicesld(at 5)

Judge Gorenstein informed Lesane that the cheggast hintarried a
maximum statutory penalty of 10 years’ imprisonmeid. gt 6 9)

As to thePimentelletter,Lesane acknowledged that he understootitktiea
sentencing judgeras“not bound by the calculation in fibletter]” and that “no matter what
range[the sentencing judgdlelievdd] [waq called for by the [G]uidelines, that range [would
be]just one of many factors he [would] considedeatermining [Lesane’s] sentence fd.(at 9)

When Judge Gorenstein asked whether Lesane “underst[ood] that evewaljhe
surprised or disappointed by [his] sentence, [he would] still be bound by [his] guilty plea,”
Lesane answered, “Yes.Id( at 8)

Judge Gorenstein also asked questions concerning the voluntariness of Lesane’s
guilty plea:

The Court: Have any force or threats been used, either direct or indirect, to

influence any plea today?
Defendant:No.



The Court: All right, sir. Have any promises been made to you in order to get you
to plead guilty?

Defendant:No.

The Court: Sir, is your plea voluntary; that is, made of your own free will?
Defendant: Yes, itis.
(Id. at 810)

Judge Gorenstein theiskedthe Government taecite the elements of the charged

offense

The Court: ... I'm going to ask the government to summarize the elements of the
offense . ..

The Government: Your Honor, the elements of the offense charged in Count One
of the indictment are, firsthat the defendant knowingly possessed a firearm;
second, that the defendant’s possession of the firearm was in or affecting
commerce; and, third, that prior to the possession of the firearm, the defendant

was convicted in any court of a crime punishable by imprisonment by more than
one year.

(Id. at10) Theprosecutor did not list a defaced serial number as an element of the 18
U.S.C. § 922(qg) offense that Lesane was pleading guiltyidio. (
Judge Gorenstein then elicited a factual allocution from Lesane:

The Court: All right, sir. Can you tell me what it is that you did that makes you
guilty of this charge?

Defendant: On June 2nd, 2010, | possessed a firearm in the Bronx.
The Court: Okay. And was this an@iflimeter caliber Luger rifle?
Defendant: Yes.

The Court: And did it have a defed serial number?



Defendant: | don’t know.
The Court: That's not an element here?
Mr. Statsinger: No, your Honor.
(Id. at 1011) Lesane furtheacknowledged that he was “convicted for a robbery in 2001, a
Class D felony under New York Penal Law/ld.(at 11) The Government “proffer[ed] that the
gun that [Lesane] possessed was not manufactured in New York and, therefore . . . traveled
through interstate comence.” (d.)
In recommending that Lesane’s guilty plea be accepted, Judge Gorenstein made
the following findings:
The Court:. . .On the basis ahe defendant’s responses to my questions and my
observation of his demeanor, | find that he is fully competent to enter an informed
plea at this time. | also conclude that he understands the nature of the charge and
the consequences of the plea. Finally, I'm satisfied the plea is voluntary and has a
factual basis for it. Accordingly, | recommend that the proffered plea to Count One
of the indictment be accepted.

(Id. at 1312)

To summarize, wuring the Rule 11 proceeding, no one suggested that Lesene w
pleading guilty to a violation of 18 U.S.C. § 922(k). Whiee Government listed the elements
of the offense to which Lesane was pleading guilty, it made no reference to a defated ser
number. And when Judge Gorenstagked whether a defaced senamberon the firearm was

an element of the crimt® which Lesane was pleading gujldefense counsel answered, “No

3. Presentence Investigation Report

The Probation Office issued agBentence Investigation Report (“PSRM) o
December 18, 2012Consistent with the Indictmenthd PSRlescribes Lesane’s offense as
“felon in possession of a firearm with a defaced serial number; 18 U.S.C. 922(g)(k).and (

(PSR at 2, 5)



The PSR’s Guidelines analysis differs substantially from that set fortle in th
Pimentelletter. As to criminal history, while the Pimenletter referenceten prior convictions,
seven criminal history points, and a Criminal History Category oPivhéntellLtr., No. 15 Civ.
3403 (Dkt. No. 39t) at2-3), the ProbatioDepartment determined that Lesane had fourteen
prior convictionsand thirteen criminal history points, which correlates with Criminal History
Category VI?> (PSRYY 2859; seealsoPSR at 24)

The PSRalso arrives aa different total offense level. Whitke Pimentelletter

applies a base offense level of 20, Frebation Department determined that the proper base
offense level was 24, because Lesane had twofetwry convictiondor crimes of violencé.

Consistent with th@imentelletter, the Proba&in Department (1) imposed a folessel

enhancement for a defaced serial numpersuant to 8 2K2.1(b)(4)(B); and (2) grantethree
level reductiorfor aceptance of responsibilityPSR 1 1822) The SR concludes that the
total offense levelks 25 (id. | 23, whereas the Pimentidtter has a total offense level of 21.
(PimentelLtr., No. 15 Civ. 3403 (Dkt. No. 3®) at2)

Offense leveR5 at Criminal History Category Wields a Guidelines range of

110 to 137 months’ imprisonmentP$RY 104) Because thetatutory maximum is 120 months’

2 The PSR references two convictions not cited irPingentelletter. (1) a June 6, 2001

conviction for Attempted Robbery in the Third Degree, for which Lesane was adjddicate
youthful offender, and for which he received a sentence of 16 months to 4 years’ imprisonment;
and (2) a June 6, 2001 conviction for EscapeénSbcond Degree, for which Lesane was
adjudicated a youthful offender and for which he received a sentence of 16 months 8 4 year
imprisonment. (PSR 1 38, A&ealsoPimentelLtr., 15 Civ. 3403 (Dkt. No. 39-B9t 2-3)

3 Lesane has a June 6, 2001 conviction for Robbery in the Third Degree — for which he was
sentenced to 28 months to 7 years’ imprisonment and — as noted above — a June 6, 2001
conviction for Attempted Robbery in the Third Degree, for which he was adjudicated a youthful
offender, and for which he received a sentence of 16 months to 4 years’ imprisonment. (PSR
1934, 38)



imprisonment, the Guidelines range is — according to the PSR — 110 to 120 months’
imprisonment. 1¢l. 19 10304)
The PSR describes the offense condsciollows:

On May 27, 2010, [a confidential source] placed a telephone call to [Lesane] at
the direction of law enforcement agents, which was recorded. During the
conversation, the [confidential source] and [Lesane] discussed the [confidentia
source] purchasing a firearitom [Lesane].

On June 2, 2010, the [confidential source] met with [Lesane] for the purpose of
purchasing a firearm. The meeting, which was surveilled by law enforcement
agents from a nearby location, took place at 2784 Valentine Avenue, Bronx, NY,
and was recorded using an audio and video recording device. Additionally, the
case agent also spoke with the [confidential source] about the substance of the
meeting after it had concluded.

After the [confidential source] entered Apartment #1 of the aforgomesd

location, he saw two rifles and two pistols on the kitchen table. Upon meeting
with [Lesane] inside of the apartment, [Lesane] picked up a rifle and told the
[confidential source] how to use it. [Lesane] then gave the rifle to the
[confidential source] in exchange for $800. After the transaction had concluded,
the [Federal Bureau of Investigations] case agent and other law enforcement
agents met with the [confidential source] and took possession of a HiPoint, Model
995, ninemillimeter Luger caliler rifle; one loaded 10-round magazine; and one
flash suppressor. A report subsequently received from the Westchester County
Ballistics Unit determined that the rifle had a defaced serial number.

The case agent was subsequently informeddpeaial agent from the Bureau of

Alcohol, Tobacco, Firearms and Explosives, that the rifle sold by [Lesane] to the

[confidential source] had never been manufactured in the State of New York.
(Id. 11 #10)

4. Sentencing Submissions

a. Lesane’s Sentencing Suhission

In his October 9 2013 sentencinrief, defensecounsel statethat “Mr. Lesane
pled guilty to one count of being a Felon in Possession of a Firearm pursuant to 18 U.S.C.
8 922(g)(1).” (Def. Br. (Dkt. No. 1&t 1) Defensecounsel does not make any mentioma of

Section 922(k) charge.

10



In his sentencing brief, defense counsel argued gs#nés June 6, 2001
youthful offender adjudicatiorfer Attempted Robbery in the Third Degraed Escape in the
Second Degredo not constute “adult” felony convictions under U.S.S.G. 88 2K2.1(a)(4) and
2K2.1(b)(4)(B). (d.at 4 SeealsoU.S.S.G. § 2K2.1 cmt. n.1'‘Felony conviction'means a
prior adult federal or state conviction for an offense punishable by death or imprisoaneent f
term exceeding one year . . . . A conviction for an offense committed pageteighteen years
is an adult conviction if it is classified as an ldonviction under the laws of the jurisdiction in
which the defendant was convicted . . . .”). Accordingfsane arguat sentencinghathe
had only one prior adult felony conviction for a crime of violence,thatthe proper base
offense levels 20, rather than the base offense level of 24 set forth in the' RBBY. Br. (Dkt.
No. 18) at 4 (citing U.S.S.G. 8§ 2K2.1(a)(4)) After imposition of a feuel enhancement for a
defaced serial number, aadhreelevel reductiorfor acceptance of responsibilityefense
counselrgueal thatLesane’s total offense levisl 21, andhattheresulting Guidelinesrangeis
46 to 57 monthiamprisonment (Id.) Defense counsel further arguthat the Court should
grant a variance down to 40 months’ imprisonmgiven Lesane’¢l) “chaotic and dangerous”
home life leading up to “the time of the offense”; (@)abilitationefforts duringpre-trial

detention; (3) “physical and mental health challenges”;(@ptamilial obligations. I€l. at 1-5)

4 Due to an apparent typographical error, defense counsel’'s sentemomigsiorstatesthat the

base offense levéd “24,” instead of 20.(Def. Br. (Dkt No. 18) at 4)But defenseounsel

argueghat 82K2.1(a)(4) should apply (on the ration#tiat Lesane tsaonly one prior

conviction for a crime of violence), which results in a base offense level of@D.I{ any

event, at sentencing, the Court understood that defense counsel was advocating for artsase off
level of 20, and discussed at length defense counsel’s argument that Lesane had only one prior
conviction for a “crime of violence.” (Sent. Tr. (Dkt. No. 28) at 4, 8-11)

11



b. The Government's Sentencing Submigsn

In its October 15, 2013 sentencing submission, the Goverrikenise makes
no reference t&ection922(k). The Government soughtentence in “neither the range in the
Government'¥imentelletter nor the range calculated . . . in the Presentence Investigation
Report.” (Govt. Br. (Dkt. No. 20) at 2 n).IThe Governmentecalculats Lesane’s base offense
level as24, not 20 (as set out in tRémentellettel), to account for the youthful offender
adjudications not previously available to the Governmdat.a{2-3) In response to Lesane’s
argumenthathis youthful offender adjudications should not be counted as “adult” convictions,
the Government argues that “[tlhe Second Circuit has made clear . . . tbapthst designation
of a conviction as a ‘youthful offender adjudication’ under New York law is not the controlling
factor in determining whether such convictions should be counted as adult convictldnat”3(

(citing United States v. Cuell@57 F.3d 162, 168 (2d Cir. 2004 ))Rather, the court held that

‘determining whether a New York youthful offender adjudication is classified aslat
conviction under the laws of New York for the purpose of U.S.S.G. § 2K2.1 requires district
courts to examine the substance of the prior conviction at issue; to focus on the natire of th
proceedings, the sentence received, and the actual time serddd(guftingCuello 357 F.3d
at 168-69))

After gpplying the fourtevel enhancement for a defaced serial number and the
threelevel reductiorfor acceptance of responsibility — bothsasforth in the Pimentelletter—
the Governmentoncludsthat Lesane’s total offense leusl25. (d. at 1-2) As for criminal

history points, the Government argues that the 2001 youthful offender adjudications, as adult

convictions, warrant the imposition of criminal history pointsl. &t 4 (citingUnited States v.

Driskell, 277 F.3d 150, 156-57 (2d Cir. 2002)yhile thePSR imposethree criminal history

12



points for each of the two June 6, 2001 youthful offender adjudications, the Government argues
thatLesane should receiwetotal ofthree criminal history points for both youthful offender
adjudications. 1. at 3 The Government points outdt “the offenses were not separated by an
intervening arrest and the sentences were imposed on the same day” and thus “should not be
counted separately.”ld. (citing U.S.S.G. § 4Al1.2(a)(2)The Governmentoncludes that
Lesanehas a total offense level of 25 and falls within Criminal History Categoryd/) (
Offense level 25 and Criminal History Categoryi¥lds a Guidelinesrangeof 110 to 120
months’ imprisonment. Id. at 4) The Government recommended a 110-msaitence (1d.)

In support ofits sentencing recommendation, the Government argued that
Lesane’s “prior periods of incarceration have had little deterrent effddt.at(5) Moreover,
“[w]hile at Rikers[Island], [Lesane’s] telephone calls were recorded In some of these
telephone calls, the defendant proposed different ways of raising the money to post bail . . .
[including] the possibility of defrauding other individuals trying to post bail for their famil
members or friends . . . [and] creating a sham business that appeared to be a bail bond company.”
(Id.) The Government maintained that Lesane had a “pattern of [criminal] behantbtha[d]
not learned from any of his prieontacts with the criminal justice systemld.(@at 6) “T o deter
[Lesane] from future unlawful conduct and to protect the public from future crinjees#nef,
the Government argueda ‘Guidelines sentence is warrantedd.)(

5. Sentencing

At the October 25, 2013 sentencing proceeding, nettieepartiesor the Court
made any reference to Section 922(k).

The Government stated that it had “made an error” in its sentencing submission

concerning Lesane’s criminal history. The Government acknowledged that the “two youthful

13



offender arrests did not occur on the same day.” (Sent. Tr. (Dkt. No. 28) at 6) The Government

went on to argue that, under United States v. Cuello, “these two youthful offender adjudications

should be counted as adult convictions both for the purposes of calculating the defendant’s
offense level and for the purposes of calculating the defendant’s criminal histegpigat (d.
at 8)

At sentencingl.esaneconfirmedthathe had read the PSR and discussed it with
hislawyer. (Id. at 3 At Lesane’sequestthe CourstruckParagrapl66 of the PSR, which
discussed June 4, 2010 arrest predicated on an allegation that on May 26| 88d0¢had
“pointed a firearm at a complaining witness and stated, ‘I will kill yoPSR 66) The Court
struck that paragraph because the conduegadl had not led to a conviction. (Sent. Tr. (Dkt.

No. 28) at 3) The parties having no other objection to the factual portions of the PSR, the Court
otherwise “adopt[ed] the finding[spf fact[] set forth in the [PSR].”1d. at 3-4)

The Court then addressed “whether [Lesane’s two 2001 convictions for which he
received youthful offender adjudication] should be treated as adult convictions for gunpose
the sentencing guidelines.1d(at 4) The Court quoted the Second Circuit’s decisio@uello
“[D]etermining whether a New York youthful offender adjudication is classifeedraadult
conviction under the laws of’ New York for the purpose of U.S.S.G. § 2K2.1 requires district
court[s] to examine the substance of the prior conviction at issue; to focus on theohdtare
proceedings, the sentences received, and the actual time seidedt® (quotingCuellg, 357
F.3d at 168-69jinternal quotation marks omitted)rhe Court concluded that the two 2001
youthful offender convictions were “properly treated as adult convictions” pursuant to § 2K2.1
and § 4A1.2(d)(2). Id. at 10) Applying theCuellofactors, the Court noted: (Lgsane “was

prosecuted in . . . an adult forung2) “he was convicted of felonies” and “received sentences

14



amounting to felony time”; (3) and “he served those sentences in the New York State
Department of Corrections adult facility(ld.) As set forth in the PSR, the Court counted the
“two youthful offender convictions as separatpifenses for [S]entencing [@idelines
purposes,” because “the underlying criminal conduct and arrests took place on ditigseht d
(Id.at 10
The Courtikewise adoptedhe otherGuidelines calculations set forth in the PSR
In doing so, the Court fourtthat Lesane had twarior felony convictions for crimes of violence:
Robbery in the Third Degree and Attempted Robbery in the Third Dedceat {011) The
Court further found that the totaffense level wa25; that Lesane hati3 criminal history
points that Lesane fewithin Criminal History Category of \Jland that the applicable
Guidelines rangwas— in light of the statutory maximum of ten years — 110 to 120 months’
imprisonment. Il. at 1112)
After hearing from defense counsel, Lesane, and the Governmeattl(@d28),
the Court discussed in dettlile nature and circumstanagd_esane’s offensad. at 29, as well
as hispersonal history and characteristics, includingdmsily backgroundlimited education
employment history, anextensivecriminal history. [d. at28-29 The Court therstated that
[u]nfortunately, the driving factor here is [Lesane’s] criminal record. This is His 14t
conviction. He has convictions for a number of serious crimes, robbery in the third
degree, attempted robbery in the third degree, menacing, criminal possession of a
weapon, assatnvith intent to commit physical injury. He’s also pleaded guilty to selling
marijuana, heroin and crack cocaine. He has been sentenced to substantial periods of
incarceration without demonstrable effect. Indeed, a number of [Lesand’sffpases
were committed while he was in prison.
He also has a history of disciplinary infractions, including one disciplinary irdract
since he’s been in federal custody. The [G]Jovernment has also submitted tapedrecord
calls between [Lesane] and girlfriendsahich a variety of crimes are discussed. These

calls were taped after [Lesane’s] June 3rd, 2010, arrest and were tape recaolelbd wh
was in state custody.

15



The substance of the calls is devastating. [The Government] recounted the plateto cre
whd, in essence, was a phony bail bond business, that the defendant was hoping would
generate enough cash to permit him to post bond. He also discussed paying another man
$10,000 to take a plea concerning certain contraband, thereby permitting the defendant to
avoid prosecution and a substantial jail sentence.
He also engages in conversations which appear to me to involve drug trafficking,
specifically trafficking in crack cocaine. The calls are sprinkled withreéefees to the
Crips gang. The [G]overnment has also introduced photographs showing [Lesane] with
handguns and with Crips colors.

(Id. at 2930) The Court “conclude[d] that [Lesane] . . . constitute[d] a danger to the

community” and “that a sentence within the guidelines is appropriate.at@a)

The Court then announced that it intended to impose a sentence of 110 months’
imprisonmentand three years’ supervised release, and asked the parties whether they had
“anything further they wish to say.’Id| at 31) Defense counselsked thathe Court take steps
to ensure that Lesane would receive credit for the sixteethsthathehadservedn federal
custody. (Id. at 32Because Lesanewho had an open state caskad arrived from state
custody on a writ, absent action by the Court, he would not receive credit for the sixteen months
he had spent in federal custodyd. @t 16-17, 33) Based on defense counsel’'s argument, the
Court went on to impose a 94-month sentence, thereby dieisane credit for the sixteen
months he had spent in federal custody. 4t 36)

The Judgment was issued on November 1, 2013. Under the heading “Title &
Section”there is a reference to “18USC922(g)(1) and (k).” Under the heading, “Nature of
Offense” the following is written: “Felom Possession & Firearm with a Defaced Serial
Number.” (Judgment (Dkt. No. 24) at 1)

B. Appeal
On October 28, 2013, Lesane filed a notice of appeal. (Notice of Appeal (Dkt.

No. 26)) Lesane “challenge[d] [his] sentence on appeal, arguing that the district court
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improperly treated Lesane’s Youthful Offender Adjudications under New Yorkdaadait

convictions.” United States v. Lesang79 F. App’x 51, 52 (2d Ci2014). The Second Circuit

affirmedthe judgment of this Court in a summary order issue@aober 72014. Id. at 53

Lesane filed the instant habeas petittonApril 22, 2015. (No. 15 Civ. 3403 (Dkt. No. 1))

HABEAS PETITION

On April 22, 2015, Lesane filealpro sepetition for a writ of habeas corpus,

pursuant to 28 U.S.C. § 2255. (Pet., No. 15 Civ. 3403 (Dkt. Ndnlhis petition,Lesane

argues that

(1d.)

(1) aPimentelletter provided by the Government prior to his guilty plea constitutes a
plea agreement, and that the Government breached that alleged agreement by arguing
at sentencing for an offense level, criminal history score, and sentencing range not s
forth in the Pimentelletter;

(2) he was sentenced as if he had pleaded guilty to a violation of 18 U.S.C. § 922(k) —
which makes it unlawful “for any person knowingly to transport, ship, or receive, in
interstate . . . commerce, any firearm [with a defaced sarraber]’ — when he never
admitted to knowingly possessing a firearm with a defaced serial number;

(3) his guilty plea was insufficient because he did not admit the interstate commerce
element;

(4) a fourlevel Sentencing Guidelines enhancement fos@esing a firearm with a
defaced serial number was improperly imposed;

(5) his Criminal History Category was improperly calculated, because the €Eleniton
New York State youthful offender adjudications in calculating his criminal history
score;

(6) his lawyers in the district court and on appeal were constitutionally itieéfec
because they did not properly present Lesane’s arguments concerning these points.
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II. DEFENSE COUNSEL'S RESPONSE TO LESANE'’S ALLEGATIONS

Because Lesanefsetition raisedneffective assistance of counstims this
Court directed Lesanefwior counsel to subméffidavitsaddressing Lesaneddlegations
(Order, No. 15 Civ. 3403 (Dkt. No. 16) at 2)

On June 1, 2016teven M.Statsinger formerly of Federal Defenders of New
York —submitteda declaration. tatsinger Decl., No. 15 Civ. 3403 (Dkt. No. 31) at T 5)
Statsinger represented Lesane from arraignment through his guiltyS#e@rder (Dkt. No. 4);
Plea Tr. (Dkt. No. B Statsingewithdrew as Lesane’s counsel on November 8, 2013, because he
became a New York County Criminal Court judge. (Order (Dkt. No. 27)

Statsingenotes that Lesane had no plea agreement with the Government.

Instead, the Government had merely provid&inaentelletter. (Statsinger Decl., No. 15 Civ.

3403 (Dkt. No. 31) af18, 10, 16) As to Lesane’s complaint that the Government somehow
committed misconduct during the guilty plea, Statsinger states that he “[is] curtfide. . . .

[he] did not perceive any prosecutorial misconduct during [the plea allocution] proceedohg.” (
1 12) As td_esane’s complaint th&tatsingedid not file a plea withdrawal motion, Statsinger
states thahe “ha[s] no recollection that [Lesane] ever askeoh[hd move to withdraw his

plea.” (d.{ 14)

Christopher Floodalso of Federal Defenders, replaced Statsinger as Lesane’s
counsel and appeared for Lesanesantencingln a February 17, 201&fidavit, Flood does not
address the issue of whether Bimentelletter constitutes a plea agreement, as Lesane
contends. (Flood Aff., 15 Civ. 3403 (Dkt. No. 53t 1) Flood acknowledges that his

sentencing submission “[did] not focus on the issue of the calculatibesdne’s Criminal

5> As discussed below, tiRimentelletter clearly does not constitute a plea agreement.
18




History Category].” kd.) Floodstates thatéinsteadattempt[ed] to illustrate for the Court the
significant historical challenges and mental health struggles that . . . mitigatedddne’s
conduct and counseled a variancdd.)( According to Flood, “the intent [of his sentencing
submissionjvasto present in concert with Mr. Lesane the constellation of issues of concern to
him while also pressing issues which [Flood] believed could be persuasive to the Qdurt.” (
Flood noteghat, in Lesane’dengthysubmission to the Court — whichdttachedas an exhibito
defensecounsel’'ssentencing brief Lesanadiscussedthe unfairness of using his prior Youthful
Offender convictions.” I¢l.; seealsoLesane Ltr(Dkt. No. 186) at 4 Floodalsopoints outthat
he “reiterated [Lesane’sirgunment[about the Youthful Offender Adjudications] at the outset of
[the] sentencing hearing.” (Flood Aff., 15 Civ. 3403 (Dkt. No. &2); seealsoSent Tr. (Dkt.
No. 28 at4-6)

Flood acknowledges that he did not advise Lesane, or argue to the Court, that
Lesane’s guilty plea was defective in that he had not admitted that he knet) that firearm
he possessed had a defaced serial number; or (2) the firearm he possesseddththtrave
interstate commeec (Flood Aff., 15 Civ. 3403 (Dkt. No. 52t2) Flood contends, however,
that he advised Lesane of thedximum statutory exposure” as well as his exposure under the
Sentencing Guidelines. (idIhdeed, Floodind Lesanéspent many months investigating and
preparing [thesentencinfsubmission precisely because of the risk of such penaltigks)” (
Flood also rejects Lesane’s claim that he did not bring to the Court’s attentiomfitaper use

of [Lesane’s] Youthful Offender convictions to enhance his sentent. at(3)

19



Finally, Floodagrees that heid not object to the Governmentise at entencing
of “photographs an{Rikers Islandjphone records from [Lesane’s] New York City case for
which he had not yet been convictedd.)®

V. LESANE'S SUPPLEMENTAL JOHNSON CLAIM

OnJune 16, 2016, CJA counsel Florian Miesigbmitted a letter seeking
permission to file a memorandum of law in support of Lesane’s petiticasanel.tr. 15 Civ.
3403 (Dkt. No. 33) at Ziting Standing Order 16 Misc. 217 in the Saariin District of New

York)) Miedel’sletter amend&esane’s pétion to include a claim that his sentence was

imposed in violation of Johnson v. United States,  U.S. __ , 135 S. Ct. 2551 (2015).

On August 8, 2016l.esangthrough MiedelYiled a briefin support of his
petition (LesaneBr., 15 Civ. 3403Dkt. No. 37) In this submission,esanecontends that his
sentence is premised on a base offense level of 24, which in turn is premised on a findlieg that
committed twdelony “crimes of violence” prior to the instant offensgeeU.S.S.G.
§ 2K2.1(a)(2)stating that alefendant convicted of 18 U.S.C. § 922(qg) is subjeatliase
offense levebf 24 “if thedefendant committed any part of the instant offense subsequent to
sustaining at least two felony convictions of . criene of violence’). Lesane argues that his
“base offense level was incorrectly calculated and should have been 14, instead of 24, because

his prior convictions [in the State of New York]dwt constitutecrimes of violence.” (Lesane

® Laurie Stein Hershey represented Lesane on appeal.eSare579 Fed. Appx. at 51.

Hershey passed away before Lesane filed his habeas peSge@bituariesHershey CT
JEWISHLEDGER (Dec. 17, 2014), www.jewishledger.com/2014/12/hershey (last visited January
17, 2020).Lesane alleges that Hershey was constitutionally ineffective in failing tothaise
arguments he makes in his petitiokeéPet, 15 Civ. 3403 (Dkt. No. 1) at 8, 12, 19, 29, 30, 35)
Hershey did raise Lesane’s argument concerning the Court’s consideration of his youthful
offender adjudications, howeveteelesane 579 Fed. Appx. at 52-53. According to Lesane,
Hershey advised Lesang pursue his remaining arguments in a habeas petition. (Pet., 15 Civ.
3403 (Dkt. No. 1) at 8, 19, 24, 35)
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Br., 15 Civ. 3403 Dkt. No. 37)at2) Lesanecontends that (1) U.S.S.G. § 4B1.2(a)(2he-
“residual clauseof the Sentencing Guidelines — is unconstitutional under Johrestause it
does not provide a proper definition of a “crime of violenegid(2) his prior New York State
robbery convictions lack elements concerning “the use, attempted use, or threat of violent
physical force.” Id. (emphasis omitted))
At the time of Lesane’®ctober 25, 2013 sentencing, the Sentencing Guidelines

providedthat

[t]he term crime of violencé means any offense under federal or state law,

punishable by imprisonment for a term exceeding one year, that . . . involves

conduct that presents a serious potential risk of physical injury to another.
U.S.S.G. § 4B1.2(a)(2) (2012)This “residual clage’ is identical to the residual clause of the
Armed Career Criminal AQACCA). Compare U.S.S.G. § 4B1.2(a)(2)(2022th 18 U.S.C.
§924(e)(2)(B)(ii). IndJohnson, the Supreme Court invalidated the residual clause of the ACCA,
finding that it was unconstitutionally vague under the Due Process Clause. Johnson, 135 S. Ct.

at 2557.

DISCUSSION

LEGAL STANDARD

A. Standard for Relief Under 28 U.S.C. § 2255

28 U.S.C. § 2255 provides that “[a] prisoner in custody under sentence of a
[Federal] court . . . claiming the right to be released upon the ground that the sentence was

imposed in violation of the Constitution or laws of the United States . . . or that the sentence . . .

’ Lesane was sentenced in accordance with the 2012 version of the Sentencing Guidedines. T
2013 version of the Sentencing Guidelines did not take effect until November 1,384 3.

United States v. Quall25 F. Supp. 3d 248, 255 n.7 (E.D.N.Y. 20B4)d, 613 F. App’x 25 (2d

Cir. 2015) (noting that the “2013 version [of the Sentencing Guidelineslecame effective
November 1, 2013").
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is otherwise subject to collateral attack, may move the @thich imposed the sentence to
vacate, set asifl¢ or correct the sentence.” 28 U.S.C. § 2255(a). “Relief under section 2255 is
available only ‘for constitutional error, lack of jurisdiction, or an error of lavaor that

constitutes a fundamental @ef which inherently results in a complete miscarriage of justice.

Rosa v. United States, 170 F. Supp. 2d 388, 396 (S.D.N.Y. 2001) (quoting Graziano v. United

States 83 F.3d 587, 589-90 (2d Cir. 1996)).

When ruling ora Section 2255 motion, the district court need not hold an
evidentiary hearing if “the motion and the files and records of the case conglis$igel that
the prisoner is entitled to no relief.” 28 U.S.C. § 2255(b). “To warrant a hearing, the movant
‘must set forth specific facts supported by competent evidence, raising detailexhttoderted

issues of fact that, if proved at a hearing, would entitle [the movant] to relieffinM. United

States 16 Civ. 7556 (KPF), 2016 WL 5900174, at *7 (S.D.N.Y. Oct. 11, 2016) (quoting

Gonzalez v. United States, 722 F.3d 118, 131 (2d Cir. 2013)). However, “[a] court need not . . .

credit factual assertiorjgrade by Petitionergontradicted by evidence in the record of the
underlying proceeding,” and “when the judge who tried the underlying proceedings also presides
over a § 2255 motion, a full-blown evidentiary hearing may not be necesgar{iriternal

guotation marks and citations omitted).

B. Ineffective Assistance of Consel

Courts analyze ineffective assistance of counsel claims under the framework set

out in Strickland v. United States, 466 U.S. 668 (198f)] 0‘prevail on a claim of ineffective

assistance of counsel . , a habeas petitioner must satisfy a twa-4est.” Mayo v. Henderson,

13 F.3d 528, 533 (2d Cir. 1994). The petitioner “must demonstrate both “that counsel’s

performance was deficient” and “that the deficient performance prejudiced the defense.
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Garner v. Lee, 908 F.3d 845, 861 (2d Cir. 2018) (quottadgters v. Lee857 F.3d 466, 477 (2d

Cir. 2017) (quotingstrickland 466 U.S. at 687))).
“The performance component of tB&ricklandtest asks whether a ‘counsel’s

representation fell below an objective standard of reasonablen&ssdcs v.United States

744 F.3d 44, 50 (2d Cir. 2014) (quotiStrickland 466 U.S. at 688). “A defense counsel’s
performance is unreasonable when it is so deficient that it falls outsideitieeramge of
professionally competent assistancdd. (quotingStrickland 466 U.S. at 690)"When
assessing counsel’s performance, a court ‘must judge his conduct on the basis t tfelac
particular case, “viewed as of the time of the counsel’s conduct,” and may rohdsight to

seconeguess I8 strategy choices.”Muniz v. United States, 360 F. Supp. 2d 574, 578

(S.D.N.Y. 2005) (quoting/ayo, 13 F.3d at 533 (quotingtrickland 466 U.S. at 690)keealso

Parisi v. United State$29 F.3d 134, 141 (2d Cir. 2008) (warning of the risk thatHn t

illuminating light of hindsight, [courts] might look back and project ex post knowledge of
conseqguences on the attorneganteselection of one path among the many available to him”).
Accordingly, courts “indulge a strong presumption that counsel’s conduct falls withindee w

range of reasonable professional assistanearisi 529 F.3d at 141 (internal quotation marks

and citation omitted).

To establish prejudice under the sec&tiicklandprong, a defendant “must
demonstrate ‘that there is@asonable probability that, but for counsel’s unprofessional errors,
the result of the proceeding would have been different. A reasonable probability is a pyobabil
sufficient to undermine confidence in the outcornéarner 908 F.3d at 861-62 (quoting

Strickland 466 U.S. at 694)).
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Il. ANALYSIS

A. Application of Johnson to the Sentencing GuidelineRResidual Clause

Lesane argues that his sentence was imposed in violation of his due process
rights, citing the Supreme Court’s ruling_in Johnsbasane argues thdbhnsorapplies here
because the ACCA's residual claygéich the Supreme Court found unconstitutioisl)
“indistinguishable” from the residual clause of U.S.S.G. § 4B1.2(a)()sane Ltt.15 Civ.
3403(Dkt. No. 33) at 2)

In Johnson, the Supreme Court invalidatedARECA's residual clausél8
U.S.C. § 924(e)(2)(B)(ii)) on the ground that it was unconstitutionally vague under the Due

Process Clauselohnson, 135 S. Ct. at 2557. Backlesv. United States, 137 S. Ct. 886 (2017),

however, the Supreme Court held thiie“advisory Sentencing Guidelines are not subject to a
due process vagueness challenge,” and that accordingly “[U.S8481.2(a)5 residial clause

is not void for vaguenessBeckles 137 S. Ct. at 89'&eealsoUnited States v. Hendricks, 921

F.3d 320, 332 (2d Cir. 2019) (noting thatBackles the Supreme Court “concluded that the
Sentencing Guidelines are not subject to oidvagueness challeng@gtiting Beckles 137 S.

Ct. at 886).The Suprem€ourt’srationale was that “[u]nlike the ACCA, . the advisory
Guidelines do not fix the permissible range of sentences. To the contrary, they mereljguide t
exercise of a coud discretion in choosing an appropriate sentence within the statutory range.”

Beckles 137 S. Ct. at 892. GiveBeckles Lesane’s reliance adohnsoris misplaced:

8 In any event, Lesane’s convictions for Robbery in the Third Degree and Attempted Robbery in
the Third Degree are “crimes of violerieender the “force clause” of U.S.S.G. § 4B1.2(a)(1).
SeeUnited States v. Moore, 916 F.3d 231, 240 (2d Cir. 2019) (“New York robbery in the third
degree is categorically a crime of violence under the force clause of U.S.S.G. § ¥BX)2(a

United States v. Perei@omez 903 F.3d 155, 166 (2d Cir. 2018) (*‘robbery’ as it is defined in
N.Y. Penal Law § 160.00, qualifies as a ‘crime of violencéVfgssey v. United State895 F.3d

248, 250 (2d Cir. 2018) Epenceheld that attempted New York thidkgree robbery was a
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Accordingly, to the extent that Lesane’s petition is premised on the argument that
U.S.S.G. § 4B1.2(a)(2) is unconstitutionally vague, his petition will be denied.

B. There Was No Plea Agreement

Lesane argues thdte Government’®imentelletter constitutes a plea agreement,
and that the Government breached that agreement by seeking, at sentencing, alewéfense
criminal history score, and sentencing range higher than that set fortrBmibetelletter.

(Pet, 15 Civ. 3403 (Dkt. No. 1) at 5-11, 31-35). This is a frivolous argument.

The first line of the Pimentdétterreads: This document is not gplea
agreement.” (SeePimentelLtr., 15 Civ. 3403 (Dkt. No. 39)) (emphasis in original)
Accordingly, Lesane’s argument that fRienentelletteris a plea agreement is utterly unfounded.

ThePimentelletter also clearly states that the Government has resésvight
“to change its position at any time as to the appropriate Guidelines calculationcasiis. .
and/or to present to the Court . . . any and all facts and arguments relevant to seritananeg t
available to the Office at the time of sentencindd. &t4) As stated irthe letter, the
Government des“not make any promise or representation as to what sentence the defendant
will receive.” (d.) ThePimentelletter further states that“does not and cannot bind . . . the
Court . . . as to determinations of the correct application of the Guidelines in thisacakthat
“the sentence to be imposed upon [Lesane] will be determined solely by the Cllyt.” (
During the Rule 11 proceedinigesane acknowledged that iBeidelinesrange calculated in the

Pimentelletter wasot binding on the Court. (Plea Tr. (Dkt. No. 8) at 8-9)

crime of violence under the USSG'’s force clause.”) (citimited States v. Spenced55 F.2d
814, 820 (2d Cir. 1992)). Because Lesane had two prior convictions for “crimes of violence,”
his base offense level was properly calculated to be 24.
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Because there was no plea agreemard because thH@imentelletter m&esclear
that it dbesnot bind the Government or the Cqurésane’s argumesnthat the Government

breached a “plea agreemeatenot persuasivé. SeeCirineo v. United States, No. 03 Civ. 6327

(RCC), 2005 WL 1214320, at *3 n.2 (S.D.N.Y. May 19, 2005) (dengatzpas petition where

petitioner argued that Government had breacheknantelletter); Pena v. United Statehlo. 95

Cr. 130 (AGS), 2000 WL 1568322, at *3 (S.D.N.Y. Oct. 20, 2000) (“Penalleges that the
sentence violated his plea agreement becauwses higher than the range recommended in the
plea agreement &imentelletter. This argument is frivolous. Both of those documents make
clear that they could not bind the Court. . . . Pi@entelletter also makes clear that the
government could change its position regarding the appropriate sentence at any. titeea. .
also stated under oath that he understood that he was bound by his plea even if the Court
imposed a sentence outside of any recommendations in his plea agreerier@ntelletter.”).
When reviewingclaimsthat the Government has breached a plea agregtnent
Second Circuit looks to “the precise terms of the plea agreement and to the pah#sor” to
“determine what ‘the reasonable understanding and expectations of theéaéfievere] as to

the sentence for which he had bargainedltiited States v. Wilsqrd20 F.3d 155, 163 (2d Cir.

2019) (quoting Paradiso v. United States, 689 F.2d 28, 31 (2d Cir. 1982)). “In the specific

context of an alleged breachBanentelestimate- because imentelestimate is no more than

that, an estimate the Government does not violate a defendant’s reasonable expectations simply

® The cases cited by Lesanave no application here, because they invplea agreements

rather tharPimentelletters. SeePet., No. 15 Civ. 3403 (Dkt. No. 1) at 7,; 5&ealsoUnited

States v. Roberts, 624 F.3d 241 (5th Cir. 2010) (vacating sentence where prosecutor
recommended higher base offense level at sentencing dsaroffiense level stipulated in plea
agreement)nited States v. Diadimenez 622 F.3d 692, 696 (7th Cir. 2010) (vacating sentence
where prosecutor committed “serious breach of the plea agreement” by resdmghigher
sentence than that specifiedplea agreement).
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because it deviates from the estimatedefendant’s reasonable expectations may be breached,
however, where the Government’s deviation ‘produce[s] serious unfairneské fdefendant’’

Id. at 163 (quoting United States v. Habbas, 527 F.3d 266, 271 (2d Cir. 2008)). Serious

unfairnessexists where, for example, “the Government acts in bad faith (either in its initial
calculation of the Pimentelstimate or in its later change of position) or if ‘the [GJovernment’s
change of position (without new justifying facts) changed the defendant’s exposure so
dramatically as to raise doubts whether the defendant could reasonably be seen to have
understood the risks of the agreementd” (quotingHabbas527 F.3d at 271).

No such unfairness ipresent here. ThestimatedGuidelines rangeet forthin
thePimentelletter did not account fdresane’syouthful offender adjudications, of which the
Governmentvasunaware -Hikely because they were sealed. MoreoverRimeentelletter
warned Lesane th#tte Government’s Guidelines calculation could change based on new
information. PimentellLtr., 15 Civ. 3403 (Dkt. No. 39) at4) There is naeason to suspect
that the Government acted in bad faith.

Lesane alsargues that he “demonstrate[d] acceptance of responsibility, to the
satisfaction of the Government,” and thus is entitled to the sentencing rangehsiet tioet
Pimentelletter. (Pet 15 Civ. 3403 (Dkt. No. 1) at 5, 9esane’s acceptance of respoiigib
entitles himonly to a thredevel reduction in offense level, howeveGeePimentelLtr., 15 Civ.
3403 (Dkt. No. 39-1) at 2) Acceptance of responsibility does not require the Government or the
Court to apply an incorrect Guidelines calculation. Indeed, as noted #heRé@nentelletter
states that it doesot bind either the Government or the Court to a particular sentencing range.
In any event, Lesane received a thiees| reduction for acceptance of responsibility at

sentencing. (Sent. Tr. (Dkt. No. 28) at 11-12)
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Lesandurtherargues that the Government’s deviation fromRimeentelletter

rendered his plea “involuntary.’Pét, 15 Civ. 3403 (Dkt. No. 1) at 9)The standard for
determining the validity of a guilty plea is ‘winetr the plea represents a voluntary and
intelligent choice among the alternative courses of action open to the defentiaehd v. New

York, 160 F. Supp. 2d 606, 610 (S.D.N.Y. 2001) (quoting Ventura v. Meachum, 957 F.2d 1048,

1058 (2d Cir. 1992)). A plea is involuntary where the defendant lacks “’knowledge of the nature

of the constitutional protections he will forgo by entering his plea.” Marcelin v. Garvin,\97 Ci

2996, 1999 WL 977221, at *5 (S.D.N.Y. Oct. 26, 1999) (quoting Matusiak v. Kelly, 786 F.2d

536, 543 (2d Cir. 1986)). A guilty plea *“entered by one fully aware of the direct consequences’
of the plea is voluntary in a constitutional sense ‘unless induced by threats, misrefiesent

or perhaps by promises that are by their nature improper.” Bousley v. United States, 523 U.S.

614, 619 (1998) (quoting Brady v. United States, 397 U.S. 742, 744 ((i9t&dhal alterations

omitted).

Here,when Judge Gorenstein asked whether Lesane “understf@dven if [he
is] surprised or disappointed by [his] sentence, [he would] still be bound by [his] guilty plea,”
Lesane answered, “Yes.” (Plea Tr. (Dkt. l8pat 8) Lesandurther statedhat he had not been
threatened to plead guiltthathe hadnhotreceival any promises in return for his plea, and that
his plea was voluntary and made of his own free wid. dt 810) Lesane alsaffirmed that he
haddiscussed the guiltglea with his attornegnd thahe understood thalis Court would not

be“bound by the calculation in [tHeimentelletter]” (Id. at5,9) In sum, Lesane voluntarily

agreed tdoe bound by his guilty ple@gardless of the sentence imposéd. at 89)
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To the extent that Lesane argues that the Government breached an agreement with
him, or misled him as to his sentencing exposure or the application of the Sentencinopn&€ajidel
his petition will be denied.
C. LesaneWas Sentenced on the Basis of His Guiltyléa to Violating

18 U.S.C. 8 922(g), and the Fourevel Sentencing Guidelines
Enhancementfor a Defaced Serial NumbeWas Properly Imposed

Lesane argues that hlgsilty plea was improperly accepted because he was not
apprised of the element$ a violation of 18 U.S.C. § 922(k)Pet, 15 Civ. 3403 (Dkt. No. 1) at

14-19) To satisfy Rule 11, courts must “ensure that defendants understand the eléthents

offenses to which they are pleading guilty.” United States v. Lloyd, 901 F.3d 111, 121 n.6 (2d
Cir. 2018). “Without being fully informed of the nature of the offense, and without an
established factual basis for finding that one of its elements was satisfiedrid i® imagine

how a defendant’s plea could be knowing and voluntabnited States v. Bald®43 F.3d 73,

95 (2d Cir. 2019). “[T]o sustain a conviction under 8§ 922(k), the government must prove the

defendant’s knowledge that the serial number had been removed€d States v. LewteA02

F.3d 319, 323 (2d Cir. 2005) (citing United States v. Haynes, 16 F.3d 29, 33-34 (2d Cir. 1994)).

Here, Lesangas not advised of the elements of a Section 922(k) charge, because
no one understood him to be pleading guilty to a Section 922(k) charge. The prosecutor laid out
the elements of a Section 922(g) offense; the magistrate judge elicitedad &loutian from
Lesane that satisfied the elements of a Section 922(g) offense; and the defgesedafirmed
that the defaced serial number allegation was not an element of the Section 922&p. (Flea
Tr. (Dkt. No. § at10-11) Accordingly, Lesane did not plead guilty to a violation of 18 U.S.C.

8 922(Kk); he instead pled guilty to a violation of 18 U.S.C. § 922(g). The references to Section

922(k) in the PSR and in the judgment are errors.
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The erroneous reference to Section 922(k) in the PSR did eot #fe sentence
imposed on Lesane, however, and the reference to Section 922(k) in the judgment is a clerical
error. SeeFed. R. Crim. P. 36. This Court sentenced Lesane based on his guilty plea to a
Section 922(g) offense. Having reviewed and apprtiveduilty plea taken by the magistrate
judge (Dkt. No. 23)this Court was well aware that he had not pled to a Section 922(k) violation
and that the defaced serial number allegation was not an element of the Section 92#{g) off
Because the referemt¢o Section 922(k) in the judgment was a clerical error, it can be corrected

at any time.SeeFed. R. Crim. P. 36 (“the court may at any time correct a clerical error in a

judgment”);seealsoMarmolejos v. United State89 F.3d 66, 71 (2d Cir. 2015) (“Rule 36

permits the correction of typographical errors.”) (citing United States v. BRarobs 516 Fed.

Appx. 43, 48 (2d Cir. 2013) (instructing district court on remand to correct judgments pursuant
to Rule 36 to identify the violated section of Title 18 U.S.C. as “2339B” rather than “2239B");

United States v. Ervasti, 201 F.3d 1029, 1046 & n. 16 (8th Cir. 2000) (directing district court on

remart to correct the judgment pursuant to Rulendtere the pertinent attachment to the
judgment clearly revealed that the judgment overstated the ordered restitution amount by $2

million)); United States v. Alexande860 F.2d 508, 515 (2d Cir. 1988%fhce the plea

agreement and other parts of the record make it clear that Alexander intendeditguplty to

count 2 and nowhere indicated a willingness to plead guilty to RICO conspiracy, and since the
conspiracy count of the indictment has been dismissed, the references to § 1962(d) in the
agreement and the judgment appear to be clerical errors that may be corrected at any

time, seeFed. R. Crim. P. 36.”); Cherry v. United States, 489 F. Supp. 2d 372, 374-75 S.D.N.Y.

2007) (amended judgment issued to correct erroneous date of offense set forth in judgment)
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Accordingly, an amended judgment will be filed, but no change will be made in Lesane’s
sentence

As to the fourevel enhancemenmnposed pursuant to U.S.S.G. § 2K2.1(b)(4)(B)
for possessig a firearm with a defaced serial numtbis Court committed no erroSection
2K2.1(b)(4)(B) of the Guidelines provides that where a defendant is convicted o&tjdjhl . .
[plossession . . . of [flirearm$ . . . [if] any firearm . . . had antaled or obliterated serial
number, [the base offense level should] increase by 4 levels.” U.S.S.G. § 2K2.1(b)(4)(B) (2012)
(emphasis omitted)Under Sectior2K2.1(b)(4)(B), tiis enhancement applies regardless of
whether the defendant knew that the finedne possessdthd a defaced serial number
“Although 18 U.S.C. 8§ 922(k), which criminalizes the possession of a firearm with an obtiterat
serial number, contains a scienter requirement Congress has not required that the

§ 2K2.1(b)(4) sentencing enhancement contain a scienter requirerignie’t States v.

Williams, 49 F.3d 92, 93 (2d Cir. 1995) (citing Haynes, 16 F.3d at 33s84soU.S.S.G.

§ 2K2.1(b)(4)(B), cmt. Application Note 8(B) (2012) (“Subsection (b)(4) aspikgardless of
whether the defendant knew or had reason to believe that the firearm . . . had doaltere
obliterated serial numbej.” Accordingly,Lesane’sargument that he had no knowledge of the
defaced serial numbes irrelevant to the applicdiiy of the fourievel enhancementUnited

States v. Brown, 514 F.3d 256, 269 (2d Cir. 2008) (affirming sentence and thating

commentary to U.S.S.G. 8§ 2K2.1 provides for enhancement “whether or not the defendant knew
or had reason to believe that the firearm . . . had an altered or obliterated serial humber’

D. No Allocution From Lesane as to Effect
on Interstate Commerce Was Required

Lesane also argues thas guilty plea is insufficient becauseduring the Rule 11

proceeding -he dd not admit to knowing that the firearm he possessed had traveled in interstate
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commerce. (Petl5 Civ. 3403 (Dkt. No. 1) at 16) Lesane contends tkad, r@sultthere is no
evidence of the required nexus to interstate commeids.

18 U.S.C. § 922(g) provides that “[i]t shall be unlawful for any person . . . who
has been convicted in any court of, a crime punishable by imprisonment for a term exceeding
one year . . . to ship or transport in interstate or foreign commerce, or possess iningaffect

commerce, any firearm or ammunition; or to receive any firearm or ammunitich Was been

shipped or transported in interstate or foreign commerce.” 18 U.S.C. § 922(g) (emphabis adde

“[UInder 8 922(g)(1), ‘proof that the possessed firearm prewoinaveled in interstate
commerce is sufficient to satisfy the statutorily required nexus betweengbession of a

firearm by a convicted felon and commerceUhited States v. Palozié66 F.3d 502, 504 (2d

Cir. 1999) (citing United States v. Sorrentino, 72 F.3d 294, 296 (2d Cir. 1995) (quoting

Scarborough v. United States, 431 U.S. 563, 564 (1977))). “[T]o satisfy the interstate commerce

element of §22(qg), the prosecution need only make_then@@mis showing that the possessed
firearm previously traveled in interstate commerciel.”at 505.

Here, during the Rule 11 proceeding, the Government “proffer[ed] that the gun
that [Lesane] possessed was not manufactured in New York and, therefore . .d traeelgh
interstate commerce.” (Plea Tr. (Dkt. N.at 11) Statsinger, Lesane’s counsel atithe of
the guilty plea, did not object to the Government’s proffer; indeed, he shaitefhe and
Lesane] ha[d] no reason to contest thatd.) (Unde these circumstances, the Government’'s
proffer was sufficient to demonstrate the required nexus to interstate coer@eeUnited

States v. Andrades, 169 F.3d 131, 136 (2d Cir. 1999) (a “court may rely on defendant’s own

admissions, information from the government, or other information appropriate to tfe spec

case” when accepting a ple@ytiz v. United StatedNo. 3:06 Civ. 1486 (AWT), 2007 WL
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1322377, at *3 (D. Conn. May 7, 2007) (“Here, the government proffered at the time of the
guilty plea that its proof at trial would be that the make and model of firearm chartied i
indictment was manufactured in the State of Ohio and never had been manufacturedsite the S
of Connecticut. This evidence, which was not contested by the Petitioner, vicie rsiLiid

satisfy the interstate nexus requirement of the statukégidy v. United States, No. 10 Cr. 1123

(JSR) (AJP), 2012 WL 843384, at *7 (S.D.N.Y. Mar. 14, 2012); (“Because the Government
proffered that . . it would present testimony . . . whislould satisfy the interstate commerce
element, Hardy’s claim that [the court] lacked a factual basis for a&egdps guilty plea should
be DENIED.”) (emphasis in originafy®

E. Ineffective Assistance of Counsel

Lesanehas not demonstrated that any of his lawyers were constitutionally
ineffective, because he has not shown that there is any merit to the arguments m@wvaiseor

the reasons discussed above, Lesane’s argument tliritrtestelletter is a plea agreenteas

false on its face. There was also no basis for alleging that the Governmeni doztd faith,
because the youthful offender adjudications were not known to the Government at the time the

Pimentelletter was prepared.

10| esane also argues that the Court should not have considered at sentencing Lesane’s ta
recorded phone calls while at Rikers Island, and photographs showing Lesane with handguns and
wearing Crips colors. (Pet., 15 Civ. 3403 (Dkt. No. 1) at 34; Sent. Tr. (Dkt. Nat 2830)

“A sentencing judge,” however, “has very wide latitude to decide the proper degree of
punishment for an individual offender and a particular crime. In addition to taking into account
the Guidelines range, the district court must form its own view of the ‘nature andhsiances

of the offense and the history and characteristics of the defendant.” United\S@tasra,

550 F.3d 180, 188 (2d Cir. 2008) (quoting 18 U.S.C. 8§ 3553(a)(1)). Moreover, 18 U.S.C. 8§ 3661
states that[n]o limitation shall be placed on the information concerning the background,
character, and conduct of a person convicted of an offense which a court of the Ubtéed Sta

may receive and consider for the purpose of imposing an appropriate sentemuted 3fates

V. Mumuni Saleh;-- F.3d----, 2019 WL 7196814, at *14 (2d Cir. Dec. 27, 2019) (quoting 18
U.S.C. § 3661). Accordingly, the Court’s consideration of these materials was appropriate
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While Lesane’s allocution isat sufficient to support a conviction under 18
U.S.C. § 922(k), the Court did not accept a guilty plea to a Section 922(k) violation and Lesane
was not sentenced for a Section 922(k) violation. The judgment’s reference to Sections922(k)
a clerical errothat will be corrected in an amended judgment.

For reasons discussed above, Lesane’s guilty plea to a Section 922(g) offense was
sufficient.

The four-level Sentencing Guidelines enhancement for possessing a firearm with
a defaced serial number was pedp imposed, because the Government was not required to
show that Lesane knew that the firearm he possessed had a defaced serial number.

The youthful offender adjudications were properly treated in calculating Lesane’

criminal history score, as the Second Circuit ruled in rejecting Lesane’s al@eal.

Finally, Johnson v. United States has no application to the Sentencing Guidelines.
In sum, Lesane has not shown that any of his attorneys provided constitutionally

ineffective assistance of counsel.
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CONCLUSION

For the reasons stated above, Lesane’s Section 2255 petition is granted to the
extent that the Court will file an amended judgment removing any reference to 18 U.S.C.
§ 922(k). The petition is otherwise denied.

Because Lesar®as not made a substantial showing of the denial of a
constitutional right, no certificate of appealability will issue under 28 U.S.C. 8 22B58£)(
This Court certifies under 28 U.S.C. § 1915(a)(3) that any appeal from this Order would not be

taken n good faith, and therefone formapauperis status is denied for the purpose of an appeal.

Cf. Coppedge v. United States, 369 U.S. 438, 444-45 (1962) (holding that an appellant
demonstrates good faith when he seeks review of a non-frivolous issue). The Clerk of Court i
directed to mail a copy of this order to Petitioner by certified arailto close this case.

Dated: New York, New York
January 20, 2020

SO ORDERED.

[l 2 LS

Paul G. Gardephe
United States District Judge
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