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UNITED STATES OF AMERICA, DOC #:
DATE FILED: 6/1/2018
Plaintiff,
-and-
MARK MILANO,
15 Civ. 3556 (AT) (OTW)
Intervening Plaintiff,
AMENDED OPINION
AND ORDER!
-against-

EMMANUEL O. ASARE, M.D., and
SPRINGFIELD MEDICAL AESTHETIC P.C.
d/b/a ADVANCED COSMETIC SURGERY OF
NEW YORK,

Defendants.
ANALISA TORRES, District Judge:

On May 6, 2015, Plaintiff, the United States of America (the “Government”) brought this
enforcement action under Title IIT of the Americans with Disabilities Act of 1990 (the “ADA”),
42 US.C. § 12188(b)(1)(B)(1). See Compl., ECF No. 1. The Government alleges that
Defendants, Emmanuel O. Asare, M.D. and his former cosmetic surgery practice Springfield
Medical Aesthetic P.C. (collectively, “Defendants™), denied cosmetic surgery services to
individuals with disabilities, including HIV, in violation of the ADA. On February 10, 2016,

Intervenor-Plaintiff, Mark Milano, filed an intervenor complaint alleging that Defendants denied

! The Court’s Opinion and Order dated December 20, 2017 (the “Original Opinion”) is
vacated. This Amended Opinion and Order (the “Amended Opinion”) serves to correct and
clarify the Original Opinion, which addressed the parties’ cross-motions for summary judgment.
Original Opinion, ECF No. 114. The Amended Opinion also addresses Defendants’ motion for
reconsideration of the Original Opinion, ECF No. 121, and the Government’s motion for
reconsideration of the Court’s ruling on Defendants’ third motion in /imine, Gov’t Letter, ECF
No. 141. To the extent the Amended Opinion does not appear to address an argument, it 1s
because the Court concluded that the argument was without merit.
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him cosmetic surgery services the basis of his HIV status in violation of the ADA and the
New York City Human Rights Law (“HRL").SeeMilano Compl., ECF No. 31. The
Government and Milano move feummay judgment. ECF No. 87. Defendaostessmove for
summary judgment on the GovernmemtIBA claim premised on disabilitiesther tharHIV .
ECF No. 100. For the reasons stated beRiaintiffs’ motion is GRANTEDn part and
DENIED in part, andefendatts’ crossmotion iSGRANTED.
BACKGROUND

Facts

In 2014, John Doe 1, John Doe 2, and Intervenor-Plaintiff, Mark Milano, went to
Defendant, Emmanué. Asare, M.D., for cosmetic surgery services April 2014, John Doe 1
had an initial consultation with Asare for gynecomastia surgery. PlsSEtdmen{] 39 ECF
No. 88. The surgery wascheduled, buAsare canceled after test results suggested that John
Doel mightbe HIV positive.Id. { 41. The parties dispute athexactly, John Doe BAnd Asare
discussedfter cancellatiomr if a follow-up meeting took placdd. 11 4+42. But, the
procedure did not go forward.

Similarly, in May 2014, John Doe 2 sougjynecomastia surgery with Asariel. § 28.
John Doe 2 had an initial consultation, attended a pre-opeddtioe visit, paid a deposit for the
surgery, and, on May 21, 2014, appeared at Asare’s office for the procédiff§.28-29. John
Doe 2was administered sedative cocktail, imeding lorazepam, hydromorphone, and Beghd
Id. § 30. Before beginning the surgenpwever, Asare canceled thecedure.ld. § 31.
Asare’s notes from May 21 indicate that John Doe 2 had an elevated white blood count and
tested positive for HIV. May 21 Notes, ECF No.®3Asare scratched out theperative

report; noting theprocedure was “cancelled due to lab resultd.”



Insteadof rescheduling the surgerisares May 21 notesndicate that he developed
“plan” wherebyJohn Doe 2 wouldonsult his primary care physician and repeat the HIV test in
eight weeks.ld. The notes state that “(if [the-test is negative])Asarg will re-schedule [the]
procedure.”ld. Two days later, John Doe 2 came in for another appointment. Asare’s May 23
notes state that he gave John Doe 2 a “[d]etailed explanation concerning hig{ielaviae
blood count] and inconclusive HIV testltl. The notes state that John Doe 2 agreed to meet
with his primary care physician as well as other specialidts.

The parties agree that John Doe 2 did not, in fact, have HIV. Pls. 56.1 Statement | 31,
34. The Government maintains that John Doe 2 knew he did not have HIV and informed Asare
of that fact butthat Asare insisted thdbhn Doe 2vas HIV-positiveard that Asare would,
therefore, not perform the procedutd. {1 31, 35.Defendants maintaithatAsare would have
operated on John Doeaer he obtainecthedical cleagnce but that John Doe 2 decided to
cancel the surgenyid. T 38

Finally, in July 2014, Milanoequested thaksare perform a gynecomastia procedure on
him. 1d. 1 14. At his initial consultation, Milano mentionedV medicatiors he had taken in
the past.ld. 1 16. Asare asked Milano if he had HIV, and Milano confirmed that hdalif.
17. ltis disputed what, exactly, Asare told Milano after this point, but the pagtess that
Asareconveyedo Milano that hewas nota suitable candidat®er the gynecomastia surgerid.
1 18. Asaredeclined to perform therpcedure Id. 7 18—20.

Il. Procedural History

On July 15, 2014, Milano filed a complaint about Asare with the Department of Justice.
SeeCompl. 29 Milano Compl. § 39. As a result, the Governmianinchedan investigation

into Asare and Advanced Cosmetic. Compl. 1 B9 .letter datedseptembel 9, 2014, the



Governmentequested thddefendantprovide documents and information about its medical
services to individualkving with HIV . 1d.

By letterdated December 10, 2014sareexplainedthat “[a]ny condition that a patient
has that to the best of my knowledge will potentially have any negative effect on themewtc
the surgery or recovery process will disqualify the patieAséare Letter, ECF No. 93.
Elaborating furtherAsarelisted “[e]xamples of casdhe doesn'tjoperate on.”ld. One
example was a “history of HIV infection.ld. Other examples included “obesity, uncontrolled
diabetes, uncontrolled hypertension, recent stroke or heart attack, history ofgsemé t
cancer, history of DVT in the past, clotting disorders, history of activatispB and C as well
as other chronic viral infectionsfd. Asare concluded that “[jJust like any other Cosmetic
Surgeon, | have some qualifying and disqualifying criteria based on my d¢devielrand how
much risk or stress | am willing to take![] I think that is my right as a CosmetgeS8n![]” Id.

On May 6 2015, the Government filextwo-countactionunder theenforcement
provisions of the ADA, which permit the Attorney Gendd3lto file a civil action when he or
she “has reasonable cause to believe that . . . . [a] person or group of persons is engaged in a
pattern or practice of discriminatigr#2 U.S.C. § 12188(b)(1)(B), and (2) to seek “such . . .
relief as the court considers to be appropriate, including monetary damagesotts per
aggrieved,’id. 8 12188(b)(2)(B).

TheGovernment’s complairdllegesthat Defendarst(1) haveengaged ira “pattern or
practice”of discrimindion on the basis of disabilitincluding HIV as well as other disabilities,
and(2) discriminated against Milartbecause he is living with HI¥ SeeCompl.{{ $-43.

The complaint seekdeclaratory reliefinjunctive relief and civl penalties, as well as monetary

damages for Milanas a person aggrieved.1d. at 8-9. The complaint does notentionJohn



Does 1 or 2specifically who the Governmerttad not yet identified as potentiglersons
aggrievedat the time ibbrought thisaction However, the Government notified Defendants of
its intention to seek damages for John Does 1 and 2 in August 2016, during the discovery

process Gov't Letter, at 1.

2 In their third motiorin limine, Defendants sought to exclude the testimony of John
Does 1 and 2 on the ground that the Government could not seek damages for them without
identifying them in the complaintSeeECF No. 132. The Court granted the moteeeECF
No. 149, but the Government sought reconsiderasies,id; Gov't Letter, which Defendants
opposed, Defs. Letter, ECF No. 144. Upon review, the Court agrees with the Government’s
contention that it was not required to identify John Does 1 and 2 in its complaint in order to seek
damages on their behalf at the later remedies stage.

Although there appear to @ casesterpreting the ADA’s enforcement provisions that
permit the Government to seek damages on behalf of “persons aggrieved,” theresare case
interpreting almost id#ical provisions in the Fair Housing Act (“FHA”). Like the ADA, which
permits courts todward such other relief as the court considers to be appropriate, including
monetary damages to persons aggrieved when requested by the Attorney Gener&,C48 U
12188(b)(2)(B), the FHA permits courts tavtard such other relief as the court deems
appropriate, including monetary damages to persons aggrieved” in civil suits brodigét by
Attorney General, 42 U.S.C. § 3@#%(1)(B). InUnited States v. Balistrigrthe Government
appealed the district court’s decision not to permit it to seek darmades the FHAor two
victims of the defendants’ pattern or practice of discrimination who were notnartiee
complaint. 981 F.2d 916, 935 (7th Cir. 1992). The Seventh Circuit reversed, holding that
“[t]here was no reasoio allow the government to seek damages only for aggrieved persons it
knew about at the time it filed its complainid. Admittedly, in Balistrieri, the Government did
request damages for unspecified “aggrieved persons” in its compiirt 934, 936. But the
circuit’s reasoning for permitting the government to seek damages waslbagely on the facts
that “[tlhe governmeng complaint notified the defendants of the claim against tfemd] the
government properly proceeded to flesh out that claim through the discovery grddess
935 For example, “[thgovernment told the defendants abjplé victims]assoon as it found
out about them,” precluding any argument of aleventhhour notic€. Id. at 936.

Additionally, the fact that the government informed defendants about five or six moftte be
trial ensured there was no prejudice to defendddtsThe circuit held that this constituted
“sufficient notice” to thedefendants.d. at 935.

The Court concludes that the reasoningatistrieri applies equally here. The
Government was not required to identify all “aggrieved persons” in its complaongas$
Defendants were given “sufficient noticeld. (explainng that the defendants wererititled to
sufficient notice of the people for whom the government sought daifagexl as stated
above, Defendants were informed that the Government would seek damages @odohrand
2 almost two years before trial. This constitutes sufficient notice.
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On December 11, 2018ilano filed a motion to intervene, ECF No. 17, which the Court
granted ECF No. 30. In addition to one ADA claim, Milano brougo claims under the HRL.
SeeMilano Compl. 1 47-60Milano’s complaint seeks declaratory relief, injunctive relief,
damages, and reasonable attorneys’ fees and ddsts. 3-10.

[, CrossMotions for Summary Judgment

The Government and Milano (sometimes, “Plaintiffs”) now jointly movestonmary
judgmenton their respective claimsThe Governmerdrgues that “Defendants have a blanket
policy of denying services tmdividuals with a ‘history of HIV infection,” along with a host of
other disabilitieswhich Defendants have applied “to at least three different men”: Milano, John
Doe 1, and John Doe 2. Gov't Mem. at 1, ECF No. 92. The Government argues thatdpis poli
constitutesa pattern or practice of discrimination that violates the ADA in two ways. First, the
Government argues, Defendants’ policy impermissibly imposes eligibiiigrierthat tends to
screen ouindividuals with HIV, in violation of 42 U.S.C. § 12182(b)(2)(A)(eed. at13-17.
Secondin applying this policy, Defendants failed to make or even consider reasonable
modifications to their services to accommodatkviduals with HIV, in violation of 42 U.S.C. §
12182(b)(2)(A)(ii). See idat 17-19.

Milano argues that Defendants violated Ai2A’s “screen out” and “reasonable
modification” provisiongy applying ths discriminatory policy to him. Milano Mem. a3,

ECF No. 94. Milano also argues that Defendants violated the HRL by (1¢tidioe indirectly
refusing service” to Milano because of his HIV status, (2) “stating orseptiag that service
will be directly or indirectly denied because of” Milano’s HIV status, andfésling to make

reasonable accommodations to provide actmessrvices.”ld. at 22.



Defendants oppose, arguing, first, that they do not have a policy of categorecafiygl
services tandividuals living with HIV. Defs. Mem. at 16—18, ECF No. 1(ather,
Defendantstatethat they deny services depending on “whether the patient is taking anti-
retroviral medications.”ld. at 17. AdditionallyDefendants argue thdéenyingservices because
an individualtakes antiretroviral drugs is, essentially, a reasonable medicah@dghatdoes
not violate the ADA’s “screen out” and “reasonable modification” provisiddsat 19-33.
Defendants also crossove for summary judgment on the Governrisedtaim that Defendants
discriminateagainst individuals with disabilities othéranHIV.

DISCUSSION

Summary Judgmergtandard

Summary judgment is appropriate whehere is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of Iked. R. Civ. P. 56(a)As the
Supreme Court has explained, “[o]nly disputes over facts that might affect tlheneutt the
suit under the governing law will properly preclude the entry of summary judgriraatual
disputes that are irrelevant or unnecessary will not be colinfedlerson v. Liberty Lobby, Inc
477 U.S. 242, 248 (1986).

To that end, [tfhe moving party bears the burden of demonstrating the absence of a
material factual question, and in making this determination, the court must view ailh féets
light most favorable to the non-moving partyConnecticut Ironworkers Employers Ass’ng.In
v. New England Reg’l Council of Carpente8$9 F.3d 92, 98-99 (2d Cir. 2017). f[§ movant
meets his or her burden . . . , the nonmovant must introduce evidence to establish that a genuine

dispute of material fact existsld. at 99.



The same stamald applies to cross-motions for summary judgmeéhtited Indus. Corp.
v. IFTE plg 293 F. Supp. 2d 296, 299 (S.D.N.Y. 2Q03)he court must consider each motion
independently of the other and, when evaluating each, the court must consider theliacts in

light most favorable to the non-moving pattyd.

. Application
A. Americans wittDisabilities Act Claims

The ADA prohibits discrimination on the basis of disabili§ee42 U.S.C. § 12182(a).
The statute defines discriminationtwo ways among otherghat are relevant herd-irst,
discrimination is“the imposition or application of eligibility criteria that screen out or tend to
screen out an individual with a disability or any class of individuals with idliiged. . . unless
such criteria can be shown to be necessad.’8 12182(b)(2)(A)(i). Second, discrimination is
“a failure to make reasonable modifications in policies, practices, or presgaren such
modifications are necessary., unless the entity cahemonstrate that making such
modifications would fundamentally alter the nature of such goods, servicesielgqirivileges,
advantages, or accommodatidngd. § 12182(b)(2)(Aji). As explained abové®laintiffs argue
that Defendants have discriminatghinstMilano and othemdividuals living with HIVin both
ways.

As an initial matter, Defendants concdldatthey apply eligibility criteria that tend to
screen out individuals living with HIV. Defs. Mem. at 19 (“The defendants do not deriyrthat
Asare’s determination that HIV+ patients taking antiretroviral medicationmedecally
unsuitable for his procedures constitutes an eligibility criterion that terstgeen out a class of
individuals with disabilities (persons with HIV) from hisstoetic surgery services.”).

Specifically, Defendants admit that they do not operate on “HIV+ patientsytaktiretroviral



medications’out of concern that antiretrovirals will interact with the sedative cocktaileAsar
administers to patients and willeteby cause oversedatioldl. Defendants further concede that
they applied this policy to Milano. Pls. 5&61atemenf] 18.

Defendants, however, have not concetied they applied this policy tdoohn Does br
2. Defendants claim th#tteycanceledlahn Does 1 and 2’s procedures becaeszh of their lab
resultsraised the suspicion thtttey “mayhave been HIV positive.'SeeDefs. Mem. ab, 11
(emphasis addep§ee alsd’ls. 56.1 Statement 1 31, 35, 41. In the case of John Doe 2,
Defendants claim that John Doe 2 decided to caheeturgery after discussing the possibility of
an HIV diagnosis with Asare at two appointmerfgeid.  38. In the case of John Doe 1, the
HIV test was inconclusive and it is not clear what happened . 41.

In any event, on this record, the Court cannot determine whether Asare maderadfinal a
conclusive decision to reject John Does 1 and 2 as candidates for gynecomasijebasegeon
the possibility that they might be living with HIMMindful that, at the summary judgment stage,
the Court “must view all facts in the light most favorable to themoring party,”Connecticut
Ironworkers 869 F.3d at 98-99, the Court conclutlest what policy if any, Defendants applied
to John Does 1 andi2 a disputed issue ohaterial fact that must be resolved at trial
Accordingly, this Amended Opinion addresses only Defendants’ undisputed policyyofglen
services to individuals taking antiretrovirals and the policy’s application tanidil

1. “Screen Out” Discrimination

BecausdDefendantzonceddhat their policy against antiretroviradsreens out
individuals living with HIV, the sole remaining dispute for the purposeBlaintiffs’
overlapping‘screenout” claimsis whethemapplying the criteria is “necessary,” and, therefore,

permissible under the ADAAs the Second Circuit has not given much content to the



“necessary” defense § 12182(b)(2)(A)(i) of the ADA, the defensea matter of first
impression Other circuit carts howeverhave found that eligibility criteria can be considered
“necessary” when they are imposed to ensure sa#yer v. Muscular Dystrophy Ass’n, Inc
427 F.3d 1326, 1331-32 (10th Cir. 2005) (holding that the district court’s finding thainaesu
camp’s requirement that volunteers be able to lift and care for a camper wasmdoessa

safe operation of the camp was not erronedusdriault v. Flynn162 F.3d 46, 50 (1st Cir.
1998)(holding that it was permissible for a licensing offit@require an individual with an
apparent lack of hand control to take a road test prior to renewing his liceomerate a vehicle
equipped with hand controls because “the safety of the public at $argplicated”), o to
achieve the essential purpose of the services offesedey by Easley v. Snid&6 F.3d 297,
303-04 (3d Cir. 1994holding that mental alertness was necessary to participate in an attendant
care program whosessentiapurpose was thelpthe physically disabled).

Defendants arguthatthey do not operate on anyone takamgiretroviraldrugs out of
concernas the law permitdor patient safety. But Defendants also go a step beyond this
argument, maintaining “that medical decisimaking is a specialized contdkiat requires a
cautious approach when analyzing disability discrimination claims.” Dedm.Mt 21. Citing
mostly district court cases outside this circuit, Defendants argue thttefpurposes of the
“necessary” defense (1) Plaintiffs should beuregd to show that Defendanttated reason for

refusing to perform procedures on individuals taking antiretroviral drugs wax o and (2)

3 Indeed ADA regulations permit the imposition of “legitimate safety requirements,” if
necessary, as long as they arsased on actual risks and not on mere speculation, stereotypes, or
generalizations about individuaisth disabilities” 28 C.F.R. § 36.301(b). Defendants argue
that these regulations are not meant to apply to medical judgments. As the Couodtdizese
its decision on these regulations, however, it need not decide the applicabilityegulagions.
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if Plaintiffs fail, Defendants’ reason should be entitled to defereliteat 25. The Court rejects
Defendants’ attempt to turn the “necessary” defense on its head.

As Plaintiffs point outseeMilano Reply at 68, Defendants’ argument does not account
for the Supreme Court’s decisionBnagdon v. Abbo}t524 U.S. 624 (1998). Indeed, four out of
the five cass Defendants rely upon pdeteBragdon SeeDefs. Mem. at 21-24. ABragdon
establishes “that courts should assess the objective reasonableness of té vealh care
professionals without deferring to their individual judgmgnBsagdon 524 U.S. at 650, the
Court rejects Defendants’ outdated framework. Ultienateburden is on Defendants to show
their criteriaare“necessary,” not on Plaintiffs to show that Defendants’ reasons for theéecriter
are pretextual.To conclude otherwise would do violence to the language and purpose of the
ADA.

Because Defendants bear the ultimate burden of proving the necessity defealse at t
Plaintiffs are entitled to summary judgment if they can demonstrate that Defefaillaal$o
presentvidence to supporntecessity.Brady v. Town of Colcheste863 F.2d 205, 211 (2d Cir.
1988)(“[W]here the nonmovant will bear the ultimate burden of proof at trial on an issue, the
moving party’s burden under Rule 56 will be satisfied if he can point to an absexwdesfce
to support an essential element of the nonmoving party’s claim. Thus, the evidentigrysbur
that the respective parties will bear at trial guide district courts in their determioAsammary
judgment motion$).

Here, there is no evidence that Defendapmtdicy of rejecting individuals who take
antiretroviralss necessary. Defendants categorically refuse to provide cosmetic ssegacgs
to patients taking antiretroviralsAs Asare testied at his deposition, when a “person comes to

[him and says], oh, okay, I'm HIV positive,” he then asks that person “Are you on [the

11



antiretroviral] cocktail?” Asare Tr. at 135:223, ECF No. 93-10If yes, “[c]ase closed.ld. at
135:24. This policy of automatic rejectiorhowever, is not based oecessity. Asaradmits

that some antiretroviral drugs are not contraindictdethe drugs in his sedative protodal, at
152:15-154:23, but he does not investigate further because, as he testified, “I just don't feel
comfortable,”id. at 308:16—17 And, despitethis admissionAsarestill declines tanvestigate
what type of antiretroviral drug a potential patient is taking or its possibletsfte at239:8—-10
(“Q[:] So you’re not concerned about any specific type of antiretroviralsgmnight? A[:] No.”),
including for Milano,id. at 308:7 (“I didn’t research on Mr. Milano’s drugs.”).

The undisputed facts, therefore, demonstiséDefendants have concededththat
refusing services to individuals taking antiretroviialgot always necessaayd that Defendants
apply theirkneejerk policy withoutmaking an individualized inquiry as i3 necessity Indeed,
Defendantgosit that they need noedhonstrate necessity. Instead, they marshal their evidence
in anattempt to establish that Defendargsiported concern about oversedai®ireasonable.”
See generallpefs. Mem.; Defs. Reconsideration Memut, as explained in the Court’s
discussiorof Bragdon the question is not whether the purported concern of oversedation is
reasonable The question is whether a blankejection ofindividuals taking antiretrovirals is
necessary Defendants carot meé theirburden to demonstte necessitwhile admittingthat
not all drugs are contraindicated with Asare’s sedative protocol. Hdneytherefore run afoul

of the ADA.*

4 In their Motion for Reconsideration, Defendants artipatthe Court ignored their
expert’s testimony that Asare’s concern about oversedation was “anr&ktiahd “not an
unreasonable concern.” Defs. Reconsideration Mem. at 16, ECF No. 121-1. This is incorrect.
Again, thatthe purported concern of oversedatioaysometimedereasonableoes not support
the conclusiorthat a blanket rule is necessary. And, in fact, Defendants’ expert testdied t
even if there was some level of risk, he still would have operated on Milano becausk Weesr
manageable. Ehrenfeld Tr. 203:6-18, ECF No. 93-12.
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2. "Reasonabl&lodification” Discrimination

Plaintiffs additionally arguehat even ifpatient safetyvas a riskDefendants violated
the ADA'’s provision requiringhemto makereasonablenodifications Plaintiffs urge that
Defendants should have (1) hired an anesthesiologist to monitor or assist in thg &irger
referred patients to another physician in the spraetice,or (3) adjusted the sedative protocol
preceding surgeryGov’'t Mem. at 19; Milano Mem. at 18-19. HowewasDefendantsote,
theyarenot in violation ofthe ADA if they “can demonstrate that making such modifications
would fundamentally altethe nature of such goods, services, facilities, privileges, advantages,
or accommodations 42 U.S.C. § 12182(b)(2)(A)(ii) (emphasis addeDgfendantsontend
that each of Plaintiffsuggested modifications would either fundamentally alter the nature of the
surgery orarenot mandated by the ADAThe Court disagrees

Title 11l of the ADA imposes a “basic requirement that the need of a disabled person be
evaluated on an individual bas PGA Tour, Inc. v. Martin532 U.S. 661, 690 (2001As
such, the “refusal to consider [an individual's] personal circumstances in decidétigento
accommodate his disability runs counter to the clear language and purpose of theld\[ah.”
688. Instead “an individualized inquiry must be made to determine whether a specific
modification for a particular person’s disability would be reasonable under thenstances as
well as necessary for that person, and yet at the same time not work radutelaalteratiori
Id. (citing S.Rep. No. 101-116, at 61; H.R. Rep. No. 101-485, pt. 2, at 102, U.S. Code Cong. &
Admin. News 1990, pt. 2, at pp. 303, 385 (public accommodations “are required to make
decisions based on facts applicable to individuals)).

As explained above, Defendamigmit that theyefuse to perform cosmetic surgery on

individualstaking antiretroviral medications without making any further inquiry into the
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patient’'smedical history or medicatiargime SeeAsare Tr. at 135:22—-24estifying that if a
person is taking antiretroviral drugs, then “[c]ase closed”). Furtherrbefendants admit that
Asare told Milano he was not a suitable candidate for the gynecomastia praaedomn as
Asare discovered that Milano was taking eettoviral medications, and without further inquiry.
Pls. 56.1 Statement I 18\s in the context of “screeout” discrimination, tfs fact is

dispositive By failing toevaluaé a person’s disabilitie®n an individual basi$,Martin, 532
U.S.at 690,Defendants have violated the ADA.

Even if this fact were not dispositiveefendants’ arguments would still fail. Plaintiffs
proposed three modifications: use of an anesthesiologist, referral to another at@dprstment
to the sedation drugs. Milamddem. at 17#20. Defendants argue that there are material facts in
dispute as to whether each of these modifications would “fundamentally altedsmetic
procedure.

Here, it is Defendants’ burden to prove that the proposed modifications would
“fundamenally alter” the procedure. 42 U.S.C. § 12182(b)(2)(A)(ii) (defining discriminaton a
an entity’s failure to make reasonable modifications “unless the entityeraanstrate that
making such modifications would fundamentally alter the nature of such goods . . . [or]
serviced). Absent evidence of fundamental alteration, Defendants cannot survive a motion for
summary judgmentBrady, 863 F.2d at 211.

With respecto Plaintiffs’ first proposed modificatieruse of an anesthesiologisits
clear Defendantsannot meet their burden. Plaintiffs have successfully “point[ed] to an absence
of evidence to support” Defendants’ claim that having an anesthesiologisbntbeiprocedure
would work afundamentablteration. Brady, 863 F.2dat211. Indeed, the opfacts Defendants

musterto support their argument to the contrarg that “Dr. Asare’s [sedative] protocol, as

14



practiced by himself and other physicians, is-adlninistered by the treating physician, without
the use of anesthesiology services.” DBfem.at 32 These facts establish that the presence of
an anesthesiologist would be an alteration to the procedure. These facts, however, do not support
Defendants’ contention that “[t]he very ‘nature’ of the protocol” would beedtdd. After all,
the sedative protocol would still be “safiministered by the treating physician,” with an
anesthesiologist present to assist only if oversedation, in fact, edcuBecausBefendants fail
to provide any evidence that using an anesthesiologist Vilmudhmentallyalter the procedure,
the Court concludes, as before, that Defendants have violated the “reasonableatiwdifi
provision of the ADA. Accordingly, the Court need aodresghe other two proposed
modifications.
3. CrossMotion on NonHIV-Relaed Disabilities

The Government’s complaint alleges that Defendants have a pattern or practice of
discriminating not only against individuals living with HIV, but also against indadl living
with a number of other disabilitieSeeCompl., 11 36, 3%BupraBackground. The Government
moves for summary judgment on this claim as well ,efendants cross-mover summary
judgment,arguing, essentially, th#tte Government has not demonstrated that Defendants have a
patternor practiceof discrimination against individuals with disabilitiether than HIV.
Specifically, Defendants argue that Plaintiffs’ only evidence pdteernor practice is Asare’s
letter of December 201#ting examples of cases he does not operate on, as veglirag-out
of anonymous online reviews of Asar@efs Cross at7, ECF No. 103 Without identifying a
disabled individual who was denied servitasa disabilityother tharHIV, Defendants contend,
the Government’seliance on the letteand anonymous internet reviewgsnsufficient. Id. at

19-20.
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The Court agrees with Defendants tthet Government has failed to meés burden
with respect to its claim of discrimination against individuals living with disabilities other th
HIV. Unliketheir policy of rejecting patients taking antiretrovirdlefendants have not
conceded that they haegolicy againsindividuals with othedisabilities. SeeDefs. Cross.
The Governmeneliessolely on the December 2014 lettidwe online reviewsand testimony
from Asare whib, in fact,establisheshat he did perform surgery on an individual with another
disability. Gov't Reply at 21-22And the Government has not identified an instance where
Asare has actually applied any screem criteria or refused reasonabiedificationsto an
individual with a disability other than HIVEven taking all facts in the light most favorable to
the non-moving party, as the Court m@bnnedticut Ironworkers 869 F.3d at 98—9%he
documentary and testimonial evidence the Government presents only proves thabdélsar
potential patient’snedical conditions into account before performing surgerithadft more,
therdore, the Court concludgkat Defendants are entitled to summary judgment on the
Government’s claimpremised ordisabilities other thahrlIV .

B. New York City Human Rights Law § 8-107

Beyond the ADA taims, Plaintiff Milano argues that Defendants have viol#gtetHRL.
As Milano highlights the relationship between federal law and the HRL “is now axaye-
ratchet.” Loeffler v. Staten Island Univ. Hasp82 F.3d 268, 278 (2d Cir. 2009).
“Interpretations of New York state or federal statutes with similar wordingomanged to aid in
interpretation of New York City Human Rights Law, viewing similarly wordeml/jgions of
federal and state civil rights laws a#iaor below which the Citys Human Rights law cannot
fall.” Id. (quoting Local Civil Rights Restoration Act of 2005, N.Y.C. Local Law No. 85

(2005). As a floor, therefore, any violation of the ADA is automatically a violation oHRé&.
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AlthoughDefendants are correct that thiseasrepletewith disputed facts, the Cdig
opinion rests only on Defendants’ admitted policy of denying services to individualg taki
antiretrovirals Defendants’ failure to make individualized inquiries, andldic& of evidenceof
necessity or fundaental alteration

CONCLUSION

For the reasons stated abadv&gintiffs’ joint motion for summary judgmerg
GRANTED in part and DENIED in partSpecifically, Plaintiffs’ motion is GRANTED as to
Defendants’ adoption and application of a policy denying services to individkelg ta
antiretrovirals. The Government’snotion is DENIED as to John Does 1 and 2 angclaims
based on disabilities other than HI\Defendants’ crosaotion for summaryudgment is
GRANTED.

Additionally, this Amended Opinion resolves questions raised in Defendants’ motion for
reconsideration of the Original Opinion and in the Government’s motion for reconsidenhti
the Court’s ruling on Defendants’ third motionlimine. Accordingly, Defendants’ motion for
reconsideration is DENIED. The Court’s ruling on Defendants’ third matidimineis
VACATED and Defendants’ third motian limineis DENIED. The Government’s motion to
reconsider thé limineruling is DENIED as moot.

The Clerk of Court is directed to terminate the matianECF N&. 121, 130, 132, 147,
and 152.By June 8, 2018, the parties shall file a joint letter informing the Court how they wish
to proceed.

SO ORDERED.

Dated:June 1, 2018

New York,New York %,_

ANALISA TORRES
United States District Judge
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