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UNITED STATES DISTRICT COURT -
SOUTHERN DISTRICT OF NEW YORK ELECTREFACALLY FILER ]
______________________________________________________________________ X DOC #:
: DATE FILED:_10/29/2015
MPEG LA, L.L.C

Plaintiff, : 15-CV-3997(JMF)

-V- : OPINIONAND ORDER

TOSHIBA AMERICA INFORMATION SYSTEMS,
INC., et al.,

Defendants.

JESSE M. FURMAN, United States District Judge:

Plaintiff MPEG LA, L.L.C. ("MPEG”) filed thiscasein New York Supreme Court,
assertingoreach of contract and unjust enrichment claims against Toshiba Americadtitor
Systems, Inc. (“TAIS"and Toshiba America Consumer Products, L.L.C (“TACP”), subsidiaries
of the electronics manufacturer Toshiba CorporatiofER3 is the administratoff ¢patent
pools” arrangemerst through whicltcompaniesan pay royalties in exchange for license use
a large number of patents rather than having to ob&parate licensésom each individual
patentholder. MPEG alleges that TACP breachedithgagent pool licensing contract bgiling
to payroyalties, and that TAIS- which later merged with TACP- was unjustly enriched by
manufacturing products using the patents in the pool without compensating M2ES.
removed the case this Court, andMPEGnow moves taemandit back to state court. In
addition, TAIS moveso dismissall claims againsTACP on the ground that it is a naxstent
entity lacking the capacity to be sued. For the reasons that follow, MPE@rto remand is

DENIED and TAISs motion to dismiss the claims agaim&tCP is GRANTED.
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BACKGROUND

The following facts aréaken from the Complaint and assumed to be true for the purposes
of this motion. See, e.gLaFaro v. N.Y. Cardiothoracic Grp., PLLG70 F.3d 471, 475 (2d Cir.
2009);Kernan v. Kurz-Hastings, Incl75 F.3d 236, 240 (2d Cir. 199®all v. Metallurgie
Hobdken-Overpelt, S.A.902 F.2d 194, 197 (2d Cir. 1990).

MPEG, a limited liability company based in Colorado, “administers license agneem
for pools of patents essential to the manufacture of products incorporating statelards and
technologies.” (Notice of Removal (Docket No. 1), Ex. A (“CoMplf2, 6; Mem. L. Supp.
Pl’s Mot. To Remand (Docket No. 14)Pl.’s Mem?”) 2-3). Through gool, MPEG receives
nonexclusive, worldwide licenses from patent holders and, in turlicesnges the patents to
others. (Compl.  10)The Complaint explains treerangementas follows:

By entering into a license agreement with MPEG LA for a partiqdéent pool,

a licensee can manufacture and sell products using any or all of the pooled patents

in exchange for the payment of royalties. MPEG LA collects the royétti¢se

benefit of the various patent holders contributing to the patent pockasdirs to

MPEG LA. While any licensee is free to enter into separate license agreements

with the individual patent holders, the licensee may avalil itself of the convenienc

of the single pooled license and substantially reduce its transaction costs by
ertering into the portfolio license with MPEG LA for the entire patent pool.

(Id. 1 6). Thepoolrelevant to this caséor standards and technologies related to the
manufacturing of televisiongs memorialized in th&dvanced Television Systems Coriti@e
Patent Portfolio License (the “ATSC Contract(ld. § 8. On November 6, 2008, MPEG and
TACP entered into the ATSContract through whichTACP agreed to pay royalties in
exchange for avorldwide, nonexclusive sublicense to make andassll“ATSC Receive
Product,” defined as “a product, device, converter or thing or portion thereof in whisiene
capable of demodulating and decoding an dkesair, R[adig F[requencyterrestrial broadcast

signal in compliance withcertain standards(ld. 1 8, 11-18).



The Complaint allegethat TACP submitted royalty statemerasd paid royaltieto
MPEGthrough the end of 2010, but “underreported and underpaiahillions in royalties” for
television units manufactured and sold in Mexiclal. {{ 2629). TAIS submitted the last
royalty statement to MPEG, for the final quarter of 2010, in February 20d.19(27, 30). That
same month, TACP “merged with and into” TAIS, leaving TAIS as the sal®iteng entity”

(Id. T 4 see idJ11 23-25. “Pursuant to the Merger Agreement and by operation of law,” the
Complaint alleges, “TAIS succeeded to the debts, liabilities, and duties d®? TiAGer the
ATSC Contract. Section 13 of the Merger Agreement expressly provides tlohiitd|
liabilities, and duties of [TACP AND TAIS] shall [after the effective date] attachAlS .. .."
(Id. 1 24 (alterations in original)). Since the merger, neither TAIS nor TACP hastsdmi
royalty statements or made royalty payments to MPEG pursuantAd 8@ Contract (Id.
1930-31). TAIS however,‘continued and continues” to manufacture and sell “substantial
guantities” of products falling under the AT&ntract, “for which millions in royalties are
owed to MPEG LA under the ATSC Contractld.(] 31).

On or about April 20, 2013PEGfiled this case in New York Supreme Court, alleging
breach of the ATSC Contraahd unjust enrichmentld; 11 3445). On May 26, 2015, TAIS
removed the case to this Court, contending that the Court has federal question and patent
jurisdiction over MPEG’s unjust enrichment claim, pursuant to Title 28, United Slatés
Sections 1331 and 1338, and supplemental jurisdiction over MPEG'’s contract claim, pursuant to
Title 28, United States Code, Section 1367. (Notice of Removal 1 54hids Klotice of
Removal,TAIS also suggested that there “may” be diversity jurisdictionfi{l 1213), but it has
since abandoned that suggestion as the parties are apparently not diversel.. 8Mgp. Def.s

Mot. To Dismiss Toshiba America Consumer Products, L.L.C., Prejudice (sDé&m.”)



(Docket No. 25) 1, 4).) As noteMPEGmoves to remanthe case back to state cqutialso
seeks fees and costs, contending that TAIS had no colorabledossisove the cade federal
court (Pl's Mem. 13-14). TAIS move® dismiss all claims again§ACP, on groundhat
TACP is a norexistent entity anthuslacks the legal capacity to be sued. (Def.’s M2).
MPEG’S MOTION TO REMAND

The Court beginsgs it mustwith MPEGs motion to remand, which turns on whether
any claims in the case “arise[] undke Constitution, laws, or treaties of the United States,” 28
U.S.C. § 1331, or, more particularly, “under any Act of Congress relating to paténts,”
§ 1338(a)t As a general mattesuch jurisdiction extends “only [to] those cases in which a well-
pleaded complaint establishes either that federaatent]law creates the cause of action or that
the plaintiffs right to relief necessarily depends on resolution of a substantial questiaie@ fe
[or patent]law.” Franchise Tax Bd. v. Constr. Laborers Vacation Trust for S, @a8 U.S. 1,
27-28 (1983)see alsdasunn v. Minton— U.S. —, 133 S.Ct. 1059, 1064 (2018dting that the
Court has “interpreted the @se'arising under’ in [Sections 1331 and 1338] identically,” and
has applied its “§ 1331 and § 1338(a) precedents interchanfeahtythe same time, a
“plaintiff cannot avoid removal by declining to plead ‘necessary federal questiddemano v.

Kazacos 609 F.3d 512, 518-19 (2d Cir. 2010) (quotitiget v. Regions Bank22 U.S. 470, 475

! TAIS does not contend that MPEXontract claim raises a federal question, and for
good reasonSee, e.gDeats v. Joseph Swantak, 819 F. Supp. 973, 981 (N.D.N.Y. 1985)
(notingthat contract claims to collect patent royalties arise under state, not federalgdlaw an
citing cases) Nevertheless, there is no dispute that, if the Court has jurisdiction over the unjust
enrichment claim, it may exercise supplemental jurisdiction over the contract clauaputro
Section 1367, as the claim involves the same products, the same patents, and the same parti
(SeePl’s Mem. 10-11; De&.Mem. Law Resp. Pl.’'s Mot. To Remand (Docket No. 22) (“Def.’s
Resp.”);14; Mem. L. Further Supp. Pl.’s Mot. To Remand Opp’n Def. Toshiba Am. Information
Sys., Inc.’s Mot. To Dismiss Toshiba Am.Consumer Prods., L.L.C. Prejudice (Dédok&9)

(“Pl.’s Reply”) 5-12). Accordingly, the Court limits its discussion to whether it has jurisdiction
over the unjust enrichment claim.



(1998));see Sullivan v. Am. Airlines, Inéd24 F.3d 267, 271 (2d Cir. 2005) (“[A] plaintiff may
not defeat federal subjentatter jurisdiction byartfully pleadirg’ his complaint as if it arises
under state law where the plaingfsuit is, in essence, based on federal law.”). Applying that
principle, the Supreme Court has held that, “in certain cases fepestion jurisdiction will lie
over statdaw claims that implicate significant federal issue&rable & Sons Metal Prods.,
Inc. v. Darue Engj & Mfg., 545 U.S. 308, 312 (2005). The doctrine — known as the
“substantial federatjuestion doctrine” — “captures the commonsense notion that a federal court
ought to be able to hear claims recognized under state law that nonetheless turtaatiadubs
guestions of federal law, and thus justify resort to the experience, solicitude, araf hope
uniformity that a federal forum offers on federal issudd.; seegenerally In re Standard &
Poor’s Rating Agency Litig23 F. Supp. 3d 378, 392-94 (S.D.N.Y. 2014).

Pursuant to the substantial federal-question doctrine, “federal jurisdiction stzte daw
claim will lie if a federal issue is: (1) necessarily raj9@) actually disputed, (3) substantial, and
(4) capable of resolution in federal court without disrupting the fed¢atd-balance approved by
Congress.”Gunn 133 S. Ctat1065. InGrable,the leading modern case on the doctrine, the
SupremeCourt found federal jurisdiction proper in part because the federal issue in dispute —
whether a plaintiff in a quiet title action had received proper notice from thm#htiRevenue
Service of the sale of his seized propertyappear[ed] to be the onlggal or factual issue
contested in the case.” 545 U.S. at 315. Further, and importantly, the Court found that
“jurisdiction over actions like Grable’s would not materially affect, orates to affect, the
normal currents of litigation” because “it is the rare state quiet title action that@svodntested
issues of federal law.1d. at 319. Sinc&rable the Supreme Court has emphasized that the

doctrine confers federal jurisdiction in only a “special and small categbigdsesEmpire



Healthchote Assuance Inc. v. McVeigh547 U.S. 677, 699 (2006), and that if the federal issue
presented is not “a nearly pure issue of law,” but rather “istfaghd and situatiespecific,”
federal jurisdiction is not appropriaid, at 700-01 (internal qudian marks omitted).

Applying those standards here, the Court concludes that MPEG’s unjust enrichment
claim raises a substantial federal question and, thasTAIS’s removal was proper. Under
New York law (which the parties agreepliesseePl.’s Mem. 8; Def's Resp 5), a claim for
unjust enrichment requires a showing “that (1) defendant was enriched, (2hatfda@xpense,
and (3) equity and good conscience militate against permitting defendatditowhat plaintiff
is seeking to recover.Briarpatch Ltd., L.P. v. Phoenix Pictures, In873 F.3d 296, 306 (2d
Cir. 2004);see also, e.gGeorgia Malone & Co. v. Riedet9 N.Y.3d 511, 516 (2012Here,
MPEGallegeshat TAIS “benefited by acting as if it had a patent pool licensk MIPEG LA,
i.e,, that it wasunder the umbrella of the protection of the ATSC Contract™ and “it [did] so at
the expense of MPEG LA which had nonetheless provided this umbrella of protection but was
not adequately compensated for doing so.” gmiem. 8(citing Compl. 11 41-44))Despite
MPEGSs assertions to the contrary, to prevail on that claimmust necessarily prove
infringement of one or more of the patents in the patent pétel all the value or resource
MPEG contends that TAIS hagploitedis nothing more than the collection of the relevant
patents. $eeCompl. 11 1, 40-45)That is the only way MPEG can prove that TAIS benefited
at its expense is by showing that it used (duedefore infringeda patenin the pool.

That fac distinguishes MPEG's claim from breach of contract cases found renséo
federal patenguestions because the claims turned on interpretation or application of a term in
the contractand infringement or nomfringement wasiotthe determining factar See, e.g.

Nanomedicon, LLC v. Research Found. of N84 F. Supp. 2d 153, 158 (E.D.N.Y. 2011)



(remanding where resolution tife breach of contract and tortious interferent@ms did “not
require a court to determine any issue of patent constnuatigalidity,” but only the scope of
the parties’ agreementfiscovision Assocs. v. Fuji Photo Film Chlo. 07CV-6348 (PAC),
2007 WL 5161825, at *5-6 (S.D.N.Y. Oct. 29, 2007) (remanding where one possible
construction of the parties’ contract mearatta breach haodccurred when the defendant
produced certain products, whether or not timglicated the relevant patent§)esign Sci. Toys,
Inc. v. McCann931 F. Supp. 282, 283 (S.D.N.Y. 1996) (remanding wheaent was the
property in dispute butedermination othe plaintiff'sclaims turned on contract law rather than
infringement). As one court put it in similar circumstancdsTAIS benefited unjustly fronsale
of the relevant products, “it is because that enrichment infringed one of [MPiights, and
such a right could derive only from the contracirwhich case the unjust enrichment claim
cannot stand — or from the patent lawsr-which case the unjust enrichment claim is really
just a patent infringement claimCrye Precision LLC v. Duro Textiles, LL.80. 15CV-1681
(DLC), — F. Supp. 3d —, 2015 WL 3751658, at *8 (S.D.N.Y. June 16, 2@itajion omitted)
Indeed, if it wereotherwise, “plaintiffs bringing patent infringement claims could simply style
them as claims for unjust enrichment to avoid” federal jurisdictidn.

Thus, MPEGS unjust enrichment claim “necessarily raise[s]” a question of patent law.
Gunn 133 S. Ct. at 106%5ee e.g, Deats 619 F. Suppat 981-82("Since the unjust enrichment
guestion would have to be answered in the context of a federal patent law claim . airthis cl
must be viewed as arising undedéral law.”);cf. Briarpatch, 373 F.3d at 306 (“Under
plaintiffs’ theory of the case, the act that allegedly satisfies the second and third glefment
unjust enrichment is the act of turning Jones’ novel and Malick’s screenplay intooa moti

picture. This act would, in and of itself, infringe the adaptation rights protectidedayal



copyright law] (assuming these rights belong to plaintiffs).”). In addition, theigoneppears
to be“actually disputed as TAIS denies that it has manufactured and sold pro@hetisis,
infringed patents) within the scope of the ATSC ContracimpareCompl. 131, 42-43with
Def.’'s Ans. Compl Affirmative Defenseg¢Docket No. 21)“Ans.”) 131, 4243), and
“substantial,” as it is the gravamen of MPEGInjust enrichment clainGunn 133 S. Ct. at
1065. Finally, there is no reason to believe that resolution of the unjust enrichmanvolad
disturb the congressionalpproved balance between federal and state cduarfact, exsuring
that patentlaims masquerading as unjust enrichment claims are litigated in federal caldt wo
be consistent with, rather than undermine, Congs@sssdictional design.See28 U.S.C.
§ 1338. And it would be the rab®na fideunjustenrichment claim thatould, like MPEG’s
claim hereturn on a determination of infringement, as the plaintiff would have to be able to
show its standing to sue independent of patent ownerSiggGrable 545 U.S. at 315.

On the subject of standing, andsphite MPEG argument tahe contrary ¢eePl.’s Mem.
1, 9, the fact thatt would not have standing to bringparepatent infringement clairas a
purportedly norexclusive licenseeee Propat Int’'l Corp. v. Rpost, Inet73 F.3d 1187, 1193
(Fed. Cir. 2007)Princeton Dig. Image Corp. v. Hewld®ackard No 12CV-6973 (RJS), 2013
WL 1454945, at *5 (S.D.N.Y. Mar. 21, 2013), does not call for a different result. To be sure,
MPEGs standing (which is undisputed) derives not from the Patendifettly, but fromits
administration of the patent pool — a service that provides value to patent holders and
manufacturers alikby reducing théransactiorcosts associated with the use of nplétipatents
and for which the administrator deserves to be compens@felinden Pictires, Inc. v. John
Wiley & Sons, In¢.795 F.3d 997 (9th Cir. 2015) (holditigat an exclusive licensing agdat

distribution of copyrighted materiat a positionmuch like gpatent pool administrator — had



standing to bring claims of direct infringememtder the Copyright Agt But the mere fact that
MPEGs standing is derived from something other than the Patent Act does not mean that it
could prove its unjust enrichment claim without “necessarily” proving patemgefment.

One wrinkle remainsvheher the ownersf the underlying patents are necessary parties
under the terms of Rule 19 of the Federal Rules of Civil Procedé®a general rule, wher@a
exclusivdicensee brings suit to enforce a patent right, the patent holdegenestallybe joined
in the suit as a necessary pdudwpless the party bringing the suit is vested with “all substantial
rights,” including the right to sue for infringemeneelpVenture, Inc. v. Prostar Computer,
Inc., 503 F.3d 1324, 1325 (Fed Cir. 200ntellectual Prop. Dev., Inc. v. TCI Cablevision of
Cal.,Inc., 248 F.3d 1333, 1347 (Fed. Cir. 200¢gupel Textiimaschinen KG v. Meccanica Euro
Italia S.P.A, 944 F.2d 870, 876 (Fed. Cir. 199Tgle Guia Talking Yellow Pages,Inc. v.
Cablevision Sys. CorpNo. 07€V-3948 (DLC), 2007 WL 3224573, at *3 (S.D.N.Y. Oct. 31,
2007). Here,of course MPEG alleges that it is merely adn-exclusivdicenseé and it sues for
unjust enrichment, not patent infringement. (Pl.’'s Mem. 9ehdphasis added)). Neverthsede
the patent holdengresumably share an interest in seeing their patents adjudicated (as
determining the unjust enrichment claim would necessarily require), Al&lought to be
sparedhe prospect dfmultiple suits and duplicate liability. IpVenture 503 F.3d at 1325.
Accordingly, MPEG is directed tshow cause in writing, in a memorandum of law to be filed
within three weeksof this Opinion and Order and not to exceed twenty pagegjts unjust
enrichment claim should not be dismissed, pursuant to Ruferif@jlure to join a necessary

party. (Further, with its memorandum of law, MPEG shall submit the original licensing

2 TheMindenCourt did not address the issue of joingerhaps becausender théerms

of the relevant contracttje licensing agent had been granted authority to pursue litigation
against unauthorized use of the copyrighted mateBak795 F.3d at 1000.



agreemenbr agreementbetweeror amongtself and the patent owners in the patent pdol.)
Should MPEG file suca memorandumTAIS may respond, in a memorandum of law not to
exceed twenty pagewijthin two weeks any reply, not to exceed eight pagasall be filed
within one week
THE MOTION TO DISMISS MPEG’S CLAIMS AGAINST TACP

The Court turns, then, to TAISmotbn, pursuant to Rules 12(b)(2) and 12(b)(6) of the
Federal Rules of Civil Procedure, to dismiss all claims against TACP on the grotuichtha
longer exists and lacks the capacity to be sidsuant to Rule 17(b)(3), a limited liability
companys capaity to sue or to be sued is governed by the law ofdhan state— here, New
York. There is some question as to whether Rule 17(b) incorporates choice of lageriles,
Museum Boutique Intercontinental, Ltd. v. Pica®¥86 F. Supp. 1155, 1161 (S.D.N.Y. 1995)
(citing cases), in which case the law of New Jersey, where TACBrgasized and based
(Compl. 1 4), might applyBut the Courneed not decide thguestionas the lawof New York
and New Jersey with respect to the effects of a mergefionted liability companyare
identical. CompareN.Y. Ltd. Liab. Co. law § 1004(a)with N.J. Stat. Ann. § 42:2B-20(g)In
each case, in the event of a merger, all rights and propengstesl in the surviving entity, and

“all debts, liabilities and duties of each of those domestic limited liability compamiesther

3 Alternatively, by the same date, MPEG may achthe Complaint to include the relevant

patent holders as Plaintiffs.

4 N.J. Stat. Ann. § 42:2B-20, the stattitatgoverned mergers at the time TACP merged
into TAIS, has since been repealed and replacefkbyion42:2C-77. $eePl.’s Reply 12-13).
The later statute explicitly states that, upon merger, “each constituenizatgzan that merges
into the surviving organization ceases to exist as a separate entity.” N.An®te8 42:2C-
77(a)(2). To theextent relevant here, the amendment doesippear to have substantive
change the statute.See generalliN.J. Assem.215th Leg.Reg. Oversight & GaminGomm.
Statement, A.B. 1543 (Jan. 30, 2012).
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business entities that have merged or consolidated shall attach to the surviesigtorg

domestic limited liabilitycompany or other business entity, and may be enforced against it to the
same extent as if the debts, liabilities and duties had been incurred or contyatteddb It

follows, as courts have consistently held (many uadatogous Delaware laweeDel. Code

Ann. tit. 6, 8 18-209(g))that a limited liability company that merges into another one ceases to
exist and that claims brought against that company should be dism&sed.g, Integrated

Voting Sols., Inc. v. Election Sys. & Software, LNG. 14CV-35 (GSA), 2014 WL 3563363, at
*1-2 (E.D. Cal. July 17, 2014) (acknowledging that “under Delaware law, when LL&@gnbe
disappearing company. . ceases to exist and the surviving company . . . succeeds to the
disappearing companytgghts and liabilities”);Parker v. Dean Transp. IndNo. 13CV-2621

(BRO) (VBKX), 2013 WL 7083269, at *12 (C.D. Cal. Oct. 15, 2013) (noting that “[a]ccording
to governing Delaware law,” a merged entity “lacks the capacity to be sedi)pn Alarm

Corp. v. Am. Dist. Tel. Co304 F. Supp. 83, 84 (S.D.N.Y. 1969) (“The Delaware law provides
that when a merger becomes effective the separate existence of all corporations except th
survivor shall cease to exist. Consequently, the moving defendant no longer existsaatidithe
cannot be maintained against it.” (citations omitte8)3te ex rel. Richman v. NePower &

Light Co, 16 N.J. 486, 490-91 (1954) (“[T]here is no necessity for the continuance of the
existence of the merged corporation for purposes of suged) also Frontiers Unlimited, LLC v.
Greenstein977 N.Y.S.2d 666, 2013 WL 4822898, at *2 (Sup. Ct. Sept. 9, 2013) (noting that

while amerged entity may not have had standing to thesurviving entity acquirethe

11



capacity to sue to enforcecantract under New York laywaccord Brach v. Levin®57
N.Y.S2d 263, 2012 WL 2899021, at *3 (Sup. Ct. July 16, 2612).

Here, there can be no dispute that TACP merged into TAIS on or about February 14,
2011, and thus ceased to exist as an entity that could sue or bénsiestl, the Complaint itself
alleges that TACPwasa limited liability company” until that date, when it “merged with and
into TAIS with TAIS as the surviving ety.” (Compl. T 4 (emphasis addedge also id]{23-
25; Ans. 1 4 Inexplicably, MPEGall but denies those allegations in its memoranda of law.
(See, e.gPl.’s Reply 12-13 (arguing that TAIS presented no proof of the merger or the terms,
conditions, and effects of the merger and that “nowhere” does the Complaint th¢J&ACP
ceased to exist)) A plaintiff, however, may not amend its complaimy asserting new facisr
theories for the first time in oppositioa Defendants’ motion to dismissSee, e.gK.D. ex rel.
Duncan v. White Plains Sch. Dis921 F. Supp. 2d 197, 209 n. 8 (S.D.N.Y. 2013). Moreover,
and in any event, TAIS has provided printouts from thdipuécords of both New Jersey and
New York— of which this Court may take judicial notice mdicating that TACPS a merged,
defunct companySee, e.gVasquez v. City of N.YNo. 99CV-4606(DC), 2000 WL 869492,
at*1 n. 1 (S.D.N.Y. June 29, 2000) (stating that, in deciding a motion to dismiss, courts may
take judicial notice of matters of public recorsige also, e.gWilliams v. City of N.Y.No. 07—

CV-3764 (RJS), 2008 WL 3247813, at *2 n. 3 (S.D.N.Y. Aug.7, 2008) (taking judicial notice of

5 Dept of Envtl.Prot. v. Ventron Corp.468 A.2d 150 (N.J. 1983he only caseipon
which MPEGrelies that actuallinvolved a merger (as opposed to dissolutba limited

liability company does not suggest, let alone hold, otherwiSeePl.’s Reply 13). In that case,
the lower courts had “found that the [surviving corporation] assumed all of [the merged
corporation’s]liabilities in their merger,” and no pargppears to have challenged the merged
corporations status as a named defendargntron Corp.468 A.2d at 156. Moreover, on
appeal, the New Jersey Supreme Court observed that “[o]nly Ventron” and anotlyer entit
“remain[ed] in existence” and therefore “affirm[ddht portionof the . . . judgment that holds
them. .. liable.” Id. at 166 (emphasis added).
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the plaintiffs incarceration based on the inmate lookup website of the New York State
Department of Corrections and Community Supervisiéggcordingly, MPEG’s claims against
TACP must be and are dismissed on the ground that TACP is not an entity that can be sued.
CONCLUSION

The Court has considered MPEG’s remaining arguments, both in favor of remand and in
opposition to dismissal of its claims agaimstCP, and finds them to be without merit.
Accordingly, and for the reasons stated above, MPEG’s motion to remand is DENIED, and
TAIS’s motion to dismiss all claims agaifACP is GRANTED. Further, in accordance with
the directions set forth above, MPEG is ordered to show cause why its complaidtrebtdag
dismissed for failure to join a necessary party or partiggamely, the underlying pateotvner
or owners.

The Clerk of Court isidectedto terminate TACP as a party atawterminate Docket N&

11 and 24.
SO ORDERED.

Date October 29, 2015 d& p /f__%h/;
New York, New York ESSE M—FURMAN

nited States District Judge
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