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UNITED STATES DISTRICT COURT .
SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY FILED |
...................................................................... X DOC #:
: DATE FILED: 06/01/2016
TOTAL EQUITY CAPITAL, LLC,

Plaintiff, : 15-CV-4168(JMF)

-V- : OPINIONAND ORDER

FLURRY, INC, et al.,

Defendants.

JESSE M. FURMANUNnited States District Judge:

Plaintiff Total Equity Capital, LLC (*TEC”) bringthis case against Flurry, Inc.
(“Flurry”) and Simon KhalafFlurry’s President and Chief Executive Offi¢eygether with
Flurry, “Defendants”). TEC allegabat Flurry and Khalaf committed securities fraud in
violation of Sectiors 10(b) and 20(a) of the Securities Exchange Act of 1934, 15 U.S.C.
88 78(b), 78(t)(a), an8ecurities Exchange CommissiBale 10b-5, 17 C.F.R. § 240.
Defendants now move to dismiss TEC’s claims pursuant to Rule 12(b)(6) of thralFuales of
Civil Procedure. For the reasons stated below, Defendants’ moBRASNTED.

BACKGROUND

The following facts are taken from thenended Complaint and assumed#otrue for
the purposes of this motiorsee, e.gHogan v. Fischer738 F.3d 509, 513 (2d Cir. 2013).
Flurry, at the time relevant to this motion, “was a non-public Delaware comuotaat provided
mobile application analytics and datawered adverting platforms.” (Am. Compl.(Docket
No. 13) 1 2). Khalaf was Flurry’s President and CEW@. [ 3). Flurry “provided various

products that enable users to measure consumer behavior, advertise to the rigte aamtiien
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monetize their audience.Id({ 1 2). Its products included, among others, Flurry Analytics, an
application that helped users understand how consumers interact with mobiletegpysjc
AppSpot, which generates relevant advertisements that result in “moig click/ersions, and
reverue”; and AppCircle, which assists corporations in building audiences for theiraplg
(Id.). As a private company, Flurry was not required to file, and did not file, financial
disclosures with the Securities and Exchange Commissi&ee idf 33).

In September 2013, the webdasiness Insidgpublished an article titled “Flurry CEO
Says IPO Is Inevitable As Its Mobile Ad Reach Overtakes Googldd.y (L6). That article
stated, without citation, that “Flurry has a net revenueratm-of abat $100 million[,] . . . 150
employees and has taken $50.5 million in funding from investord.). (it quoted Khalaf as
saying that he‘tonsider[s] an IPO an entrance . ... We don’t have a choice, our volume is too
high and our scale is too big for anyone to absorb u&d’). (The article also reported that
Khalaf admitted that Flurry is not yet profitable, and quoted him saying {ijat2014 we're
profitable maybe.” Kd.). Khalaf statedn the article that‘[t|he cost of analytics is bge™ and
the article reported— again, without citation — that “Flurry is spending $28 million a year on
analytics.” (d.). AnotherBusiness Insidearticle, published on September 26, 2013, called
Flurry “one of ‘The Hottest Pre-IPO Adtech Startups Ridbw'™” and reported that Flurry had
estimated revenues of $100 milliord.(f 21). The Complaint does not say whether that article
provided a source for the numbeld.). An article about Flurry in the November 18, 2013 issue
of Forbesreferred to Klalaf and reportethat “[h]e says Flurry is on pace to generate $100
million a year and ‘might’ be profitable next yearId.(T 23). Flurry posted links to the

Business Insidearticleson its website (Id. 11 18, 21).



Based in part on these articlasd Khalaf's statements in the@EC purchased 65,000
shares of Flurry common stock on April 21, 20ftdm the formeiChief Financial Officeof
Flurry through “an online service that matches buyers and sellers B @rsecurities.” I¢l.
11 4, 20, 22, 26 TEC paid $5.20 per shardd.( 4). Exactly three months later, on July 21,
2014, Yahoolnc. (“Yahoo”) purchased Flurrjor $2.36 per shareld. 11 8, 27). In connection
with the purchase, Flurry disclosed a July 2@udit prepared by Priceveahouse Coopers
(“PwC”) that analyzed the companyiaancial status for thprior few years. Id. 11 2832;id.,
Ex. A).! The audit showed, among other things, that, between 2012 and 2013, Flurry’s cash and
cash equivalents hatkclined from $28 million to $15 milliorthatthe company’s net revenues
declined from $60 million to $48 million; artdatits net loss grew from $8 million to $30
million. (Am. Compl. 11 29-30). In notes, PwC reported that Flurry had, until then, “been
funded primarily by issuing equity securities and, to a lesser degree, frestraaisactions with
customers” and expressly cautioned that there was “substantial doubt” aboyis Fability to
continue as a going concern beyond December 31, 2004.931). TEC now allges that its
loss of $184,290.19 —+epresenting the difference between what it paid for the Flurry shares and
what itreceivedfor those shares from Yahoo — is attributable to Defendants’ misconduct, which
artificially inflated the price of the Flurry shes. (d. 1 8, 37-39).

LEGAL STANDARDS

“I'n reviewing a motion to dismiss pursuant to Rule 12(b)(6), the Court must accept the

factual allegations set forth in the complaint as true and draw all reasonatdacgetein favor

of the plaintiff.” Cohen v. Avanade, In@874 F. Supp. 2d 315, 319-20 (S.D.N.Y. 2012) (citing

1 The audit letter is mistakenly dated 2013, instead of 2(8deDefs.” Mem. Law Supp.
Mot. To Dismiss Am. Compl. (Docket No. 15) 5 n.2).



Holmes v. Grubmarb68 F.3d 329, 335 (2d Cir. 2009)). The Court will not dismiss any claims
pursuant to Rule 12(b)(6) unless the plaintiff has failed to plead sufficient fatdééet@aim to
relief that is facially plausibleseeBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007), that is,
one that contains “factual content that allows the court to draw the reasonat#acdefthat the
defendant is liable for the misconduct allegesshcroft v. Igbal556 U.S. 662, 678 (2009).
More specifically, a plaintiff must allege facts showing “more than a gfessibility that a
defendant has acted unlawfullyld. A complaint that offers only “labels and conclusions” or “a
formulaic reciation of the elements of a cause of action will not dowombly 550 U.S. at 555.
Further, if a plaintiff has not “nudged [its] claims across the line from cordeita plausible,
[those claims] must be dismissedd. at 570.

Becauset alleges ®curities fraudTEC must also satisfy the heightened pleading
requirements of both Rule 9(b), which requires that the circumstances constrtauchdé
“state[d] with particularity,” Fed. R. Civ. P. 9(b), and the PSLRA, which requuasstienter —
that is, a defendant’s “intention to deceive, manipulate, or defraudlse-be pleaded with
particularity, Tellabs, Inc. v Makor Issues & Rights, Lt851 U.S. 308, 313 (2007) (internal
guotation marks omitted). To satisfy Rule 9(b), a plaintiff “must ‘(1) spec#statements that
the plaintiff contends were fraudulent, (2) identify the speaker, (3) state amdrehen the
statements were made, and (4) explain why the statements were fraud#esthutz Corp. v.
Merrill Lynch & Co, 690 F.3d 98, 108 (2d Cir. 2012) (quotiRgmbach v. Chan@55 F.3d
164, 170 (2d Cir. 2004)). To satisfy the PSLRA, a complaint must, “with respect to e¢ach ac
omission alleged to [constitute securities fraud], state with particularitygestsg) rise to a
stronginference that the defendant acted with the required state of mik@iS1 Commc’ns, Inc.

v. Shaar Fund, Ltd493 F.3d 87, 99 (2d Cir. 2007) (quoting 15 U.S.C. 8§ Z@J)2)(A)).



DISCUSSION

TEC seeks to hold Flurry and Khalaf liable for securities fraud under Section 10(b) and
Rule 10b-5 and to hold Khalaf liable, as a “control person,” under Section A@(a}ate a
claim that Flurry or Khalaf “made material misrepresentatmn@missions in violation of
8 10(b) and Rule 10b-5,” TEC must plausiblyeghk “(1) a material misrepresentation or
omission by the defendant; (2) scienter; (3) a connection between the nsisnégtien or
omission and the purchase or sale of a security; (4) reliance upon the mesrti@s or
omission; (5) economic loss; and (6) loss causatidatrixx Initiatives, Inc. v. Siracusans63
U.S. 27, 37-38 (2011) (internal quotation marks omittsel¢; IBEW Local Union No. 58 Pension
Trust Fund & Annuity Fund v. Royal Bank of Scotland Grp., PI83 F.3d 383, 389 (2d Cir.
2015). To state a claim for control person liability under Section 20(a), TEC must, at a
minimum, plead a plausible primary violation of Section 10@9e, e.g. SEC v. First Jersey
Sec., InG.101 F.3d 1450, 1472 (2d Cir. 1996);re China Valves Tech. &d.itig., No. 11CV-
0796 (LAK), 2012 WL 4039852, at *8 (S.D.N.Y. Sept. 12, 2012).

Defendants argue that TEC'’s claims fail for any of several reasons: becaused&C
not plausiblyallege that Flurry or Khalaf maden@aterial misrepresentation or omissibacause
TEC does not properlgllege scienteunder the heightened pleading standards of théRRSL
and because TEC fails ppausiblyallege loss causation and reasonable reliance. The Court
agrees with TEC's first two points and therefore does not reach its others.

A. Material Misrepresentation or Omission

To be actionable under the PSLRA, an alleged misstatement or omission “must be one of

existing fact, and not merely an expression of opinion, expectation, or declarati@nobmt

In re Nokia Oyj(Nokia Corp.) Sec. Litig423 F. Supp. 2d 364, 397 (S.D.N.Y. 20d6}grnal



guotation marks omittgd Statements that “are expressions of optimism or projections about the
future” are actionablenly “if they are worded as guarantees or are suppoytepdcific
statements of fact, or if the speaker does not genuinely or reasonably tiedieveln re IBM
Corp. Sec. Litig.163 F.3d 102, 107 (2d Cir. 1998)tation omitted)see In re BristeMyers
Squibb Sec. Litig312 F. Supp. 2d 549, 557 (S.DYN2004) (“It is well settled that a complaint
alleging violations of the securities laws may not rely upon . . . ordinary expresd corporate
optimism.”). In other wordsiliability lies only to the extent that the statement was both
objectively false and disbelieved by the defendant at the time it was expreBadd/. Regions
Fin. Corp, 655 F.3d 105, 110 (2d Cir. 201%geCity of Omaha, Neb. Civilian Emps.’ Ret. Sys.
v. CBS Corp.679 F.3d 64, 67-68 (2d Cir. 201@er curiam)applyingFait's reasoning to
claims under &ction 10(b); Rombach v. Chan@55 F.3d 164, 174 (2d Cir. 2004)
(“[Clompanies must be permitl to operate with a hopeful outlook.”).

Applying these standards here, TEC fails to identify any actionable teisstats or
omissions by Defendants. As mitial matter, many of the statements that TEC bases its claims
on — including, for example, that an IPO was “inevitable” (Am. Compl. 1 161t2dt) Flurry
had “a net revenue rumate of about $100 million’id. § 16); and that Flurry was “spending $28
million a year on analytics'id.) — are not necessarily even attributable to Defend&®e®,

e.g, Janus Capital Grp. v. First Derivative Tradefs64 U.S. 135, 142011) (“One ‘makes’ a
statement by stating it.. . For purposes of Rule 10b-5, the maker of a statement is the person or
entity with ultimate authority over the statement, inclgdils content and whether and how to
communicate it. Without control, a person or entity can merely suggest what hosagake’

a statement in its own right.”lnp re Time Warner Inc. Sec. Litjid@ F.3d 259, 264-65 (2d Cir.

1993) (affirming the distct court’s dismissal of allegedly fraudulent statements that were



unattributed to a particular speaker, even though the plaintiff “allege[d] on iatfiomand belief
that the unattributed statement was made by an agent of the deferndaetBaming Litery
Sec. Litig, No. 96CV-5567 (RPP), 1998 WL 276177, at *6 (S.D.N.Y. May 29, 1998)
(“[C]orporate defendants cannot be held liable for overly optimistic statsnreanalysts’
articles that are not attributed to specific corporate agents.”)

Those statements do not appear in quotation marks and are not otherwise directly
attributed to Khalaf (or any other Flurry representatiaeyl TEC pleads no facts showing that
Defendants were involved in reviewing or approving the artickehwartz v. Novo InduA/S
658 F. Supp. 795, 799 (S.D.N.Y. 1987) (“[P]lafihtails to demonstrate how. .. it would be fair
to draw an inference of fraud from a statement appearing in a news article ovedefleiotiant
had less than complete control &; In re Pfizerinc. Sec. Litig.No. 04CV-9866 (LTS) (HBP),
2012 WL 983548, at *4 (S.D.N.Y. Mar. 22, 2012) (holding that the plaintiffs had adequately
pleacedfacts attributing comments in Pfizer’'s press releases to individual detsndlaere the
complaint stated thabhe defendants “were involved in drafting, reviewing and/or disseminating
the false and misleading financial statements that were issued by’PfiZerd while the
Amended Complaint does allege that Flurry linked to twihefarticles on its website (A
Compl. 11 18, 21), TEC does not cite — and the Court has not found — any authority for the
proposition thatnerelylinking to an article makes every statemienthatarticle ons over
which the company has “ultimate authoritydanus 564 U.Sat142.

In any event, even if the statements at issue were attributable tedBefe, they would
not be actionableFirst, the Amended Complaint does not plausibly allege that any of the
statements was false when made. Notably, TEC rsdietyon the July 2014 PwC audit in

assertinghat Khalaf's purported statements were false. But that emaly reported that



Flurry had not been profitable in 2013 afact that Khalaf readily admitted to tBasiness
Insiderreporter. eeAm. Compl.| 16(“There is one more thing Khalaf is unusually direct
about. Flurry is not yet profitable, he says.” (excerpting the Septemlizunsifess Insider
article)).2 WhereaPwC madeno forecasts about Flurry’s performance in 2014 or later,
Khalaf’'s statemets in the articles focused almost exclusively on Flurry’s future (in some
instances, without even specifying a time horizon) — on the likelihood of the company trning
profit in 2014, on its “revenue run rat@ term relating to projected revenussg,e.g, Run

Rate Investopediahttp://www.investopedia.com/terms/r/runrate.&dgfining “run rate”) see

also In re Century Bus. Servs. Sec. Lithgp. 99CV-2200, 2002 WL 32254513, at {RI.D.

Ohio June 27, 2002) (discussing revenue run rates)), and on the likelihood of an IPO. Those
statementsnay well havgoroved to be overly optimistic, but there is nothing in the PwC audit
issued ten months later Flurry’s later performanciat plaisibly suggests, let alone shows,
thatKhalaf knew them to bialsewhen he madéhem See, e.gln re Nokia Corp. Sec. Litig.

No. 96CV-3752 (DC), 1998 WL 150963, at *6 (S.D.N.Y. Apr. 1, 1998) (“For example,
Statement Two to the effect th#tihis positive trend in profit development is projected to
continue through the rest of 1995’ is not actionable because it is a general stafement
optimism.”); Hershfang v. Citicorp767 F. Supp. 1251, 1256 (S.D.N.Y. 1991) (finding that
variousstatements attributed to Citicoepecutives inVall Street Journadrticles were

statements of opinion and not actionab&)hwartz 658 F. Suppat 799 (rejecting allegations of

2 TEC argues that the $28 million analytics figwasmisleading because it was designed
to imply that Flurry’s “lack of profitability was only due to the approxietat28 million per

year that Rurry spent on analytics.” (Pl.'s Mem. Law Opp’n Defs.” Mot. To Dismiss (Dbcke
No. 17) (‘Pl.’s Opp’n’) 1). TEC does not allege that the $28 million figure is inaccurate,
however,and fails to identify any statement attributable to Khalaf that suggesteghef
analytics was in fact the only reason for Flurry’s lack of profitability.



fraud where the allegedly fraudulent statement was “nothing more than agidgusequently
found to have been overly optimistic” and the plaintiff “fail[ed] to offer a singleabivge fact to
suggest that the prediction was other than an honestly held view”).

Of coursestatements with respect to future performancenatper seimmune from
liability under the securities fraud lawSuch statementse actionable, however, only if “they
are worded as guarantees or are supported by specific statements of félog speaker does
not genuinely or reasonably believe therBiristol-Myers Sgibb Sec. Litig.312 F. Supp. 2dt
557;see, e.g.In re Symbol Techs., Inc. Sec. Litiyo. 05€CV-3923 (DRH) (AKT), 2013 WL
6330665, at *7 (E.D.N.Y. Dec. 5, 2013) (“[T]he alleged revenue projections do not constitute
inactionable puffery because the projections provided specific ranges fer fenvenues.”);
Plumbers & Pipefitters Local Union No. 630 Pension-Annuity Trust Fund v. Arbitron/ .
F. Supp. 2d 474, 484-85 (S.D.N.Y. 2010) (holding that public statements regarding favorable
testing datavere actionable because the “positive statements flew in the face of” criticism that
the company was receiving at the same time and the statements were “of specificdaresent
fact, not optimistic predictions of the future”’Here, none of the statemsatt issue rises to that
level, instead, most amount to speculation or “ordinary expressions of corporate optimism.”
Bristol-Myers Squibb Sec. Litig812 F. Supp. 2d at 557 Accordingly, TEC fails to plausibly
allegea material misrepresentation or @sion by either Defendant, and its claims under Section

10(b) and Rule 10b-5 must be dismissed on that basis alone.

3 The statemerthat a Flury IPO was “inevitable” could not reasonably be construed as a

specific fact ofguaranteeand, in any event, was not a statematttibuted to Khalahimself

(SeeAm. Compl. 1 16).The comments about Flurry’s “revenue run rate” are sityilar

inactiorable. The term is nowhere defined in the Amended Complaint and the ballpark figures in
the articles are nated to any time horizorgccordinglythere is no basis to assert that the
statemerdare false. $eed. 11 16, 18).



B. Scienter

In any event, TEC’s claims under Section 10(b) and Rule 10bsh be dismisseidr a
related, albeit independent, reason: failaradequately plead scienteks noted, under the
PSLRA, a plaintiff must pleascienter— that is, a defendant’s “intention to deceive,
manipulate, or defraud” -with particularity. Tellabs 551 U.Sat313 (internal quotation marks
omitted). To meet that requirement, a complaint must, “‘with respect to each act sioamis
alleged to [constitute securities fraud], state with particularity facts gisadgo a strong
inference that the defendant acted with the required state of mi@SI Commc’'ns493 F.3d
at 99 (quoting 15 U.S.C. 8§ 78{b)(2)(A)). The “strong inference” must be “more than merely
plausible or reasonableTellabs 551 U.S. at 314. The necessary inquiry is “inherently
comparative.”ld. at 323. That is, the Court “must consider plausible nonculpable explanations
for the defendant’s conduct, as well as inferences favoring the plairdffat 323-24. A
complaint alleging securities fraud will survive “only if a reasonabtegrewould deem the
inference of scienter cogentdhat least as compelling as any opposing inference one could draw
from the facts alleged.1d. at 324.

In this Circuit, a plaintiff may satisfy the scienter pleading requirement in @ittien
ways: “by alleging facts (1) showing that the defendantsiosidl motive and opportunity to
commit the fraud 0(2) constituting strong circumstantial evidence of conscious misbehavior or
recklessness.’ATSI Comm’cns493 F.3d at 99. In general, “[w]here plaintiffs contend
defendants had access to contrary fahtsy must specifically identify the reports or statements
containing this information."Novak v. Kasak216 F.3d 300, 309 (2d Cir. 2000)ere, TEC
implicitly concedes, as it must, that tAemendedComplaint includes no allegatidhat Khalaf

was in possession of reports or statements contradicting his rosy declarathensnae that he

10



made them. Instead, TEC argtiest, “when viewed holistically, the facts collectively give rise
to a strong inference of Khalaf's consciouslmeisavior or recklessness(Pl.’'s Mem. Law
Opp’n Defs.” Mot. To Dismiss (Docket No. 17) (“Pl.’s Opp’n”) 4Ylore specifically, TEC cites
four particular “facts”: (1) “the magnitude and duration of the misstatemeg)sthé close
proximity of Khalaf'smisstatements to the revelation of the truth”;K8alaf’'s motive; and (4)
that the misstatements concerned Flurry’s “core busin€ss).

TEC’sfirst threepoints are easily dismissed. First, as TEC itself acknowledges (Pl.’s
Opp’n 14), “allegations regarding the magnitude of the framel not capable of serving “as an
independent basis for scienteiri re ShengdaTech, Inc. Sec. Litiyo. 11CV-1918 (LGS),
2014 WL 3928606, at *9 (S.D.N.Y. Aug. 12, 2014). Second, Khalaf's statements and the
“revelation of the truth” werdardly “close” in time; they werseparated by between eight and
ten months.Cf. Keyspan Corp. Sec. Litji@83 F. Supp. 2d 358, 385-86 (E.D.N.Y. 2003)
(declining to find an inference of scienter where two months elapsed betveegliegedly
fraudulent statement and an “announcemeptalblems” (collecting casps In re AnnTaylor
Stores Sec. Litig807 F. Supp. 990, 1006-1007 (S.D.N.Y. 1992) (finding that a follow-up
statement made twenty days after the allegedly fraudulent statement ficasrglyf close in
time to raise an inference of scientefhird, the only allegation with respect to motive is that
Khalaf “was motivated to artificially inflate the price of Flurry securities because . . . Flurry
had been funded primarily by issuing equity securities. Therefore, the kthgherice of those
securities, the greater the proceeds available to the Company to fund ongoatigpgér (Am.
Compl. 1 36 (internal quotation mar&sd alteratioromitted)). But “[m]otiveghat are common
to most corporate officers, such as the desire for the corporation to appear prafithtiie

desire to keep stock prices high to increase officer compensation, do not comattiie.”

11



ECA& Local 134 IBEW Joint Pension Trust of Chi. v. JP Morgan Chase358.F.3d 187, 198
(2d Cir. 2009).

TEC’sfinal point implicates the “core operations doctrine,” whiplrmits an inference
that a company and its senior executives have knowledge of information concerriaogehe
operations’ of a business, which include matters critical to the long term wiabithie company
and events affecting a significant souoéencome”— which, in turn, permits an inference that
the company and senior executives knew or should have kihstatements concerning those
core operationwere false or misleadingHensley v. IEC Elex Corp, No. 13CV-4507 (JMF),
2014 WL 4473373, at *5 (S.D.N.Y. Sept. 11, 20(@id)ernal quotation marks omitted{See
Pl.’s Opp’n 14-15).1t is far from clear, however, that the core operations doctrine remwaids
in light of the PSLRA See, e.gPlumbers & Pipefitters741 F. Supp. 2d at 490N hether a
plaintiff may rely on the core operations doctrine in light of the PSLRA has notdeegled by
the Court of Appeals for the Second Circuit. Those Courts of Appeals that have atithesse
guestion have found that it is no longer viableniost situations.” (citation omitte)d)see also
New Orleans Eng Ret. Sys. v. Celestica, Ind55 F. App’x 10, 14 n.3 (2d Cir. 201(summary
order)(declining to address arguments under the core operations doctrine). Furthertleven if
doctrine does remain valid, core operations allegations would “constitute supplgnbemtaot
independently sufficient means to plead scientér.fe WachovigEquity Sec. Litig.753 F.
Supp. 2d 326, 353 (S.D.N.Y. 201%ge New Orleans EmpRet. Sys455 F. App’x at 14 n.3
(noting with approval the parties’ agreement “that allegations of a compaorg ®perations . . .
can provide supplemental support of scienter, even if they cannot allege estabiitdr sci

independently”).

12



Here,there are nolkegations suggestinipat Khalaf would have been aware of specific
financial figures for the company or that he would have any reason to knmelierethathis
statements were contradicted by the fatthe time he made therBee, e.gGoplen v. 51job,
Inc., 453 F. Supp. 2d 759, 770 (S.D.N.Y. 2006) (“[E]Jven assuming the existence of a sharp
downturn at that time, plaintiffs fail to show that any defendants knew or should have known
about it.”);In re Nokig 1998 WL 150963, at *11-12 (finding insufficient support for an
inference of scienter where the plaintiffaimed that the defendants were making positive
statements about the company’s financial outlook at the same time that profitteslérag);
Hershfang 767 F. Supp. at 1257 (“Here, plaihtifas failed to allege particular facts
demonstrating the knowledge of defendatthe timehat such statements were false.”
(emphasis added) (internal quotation marks omittégd). examplethis is not a case where the
Complaint pleads facts showingat Khalaf was provided with financial data on a regular basis
or worked closely with company analystf. In re Scholastic Corp. Sec. Liti@52 F.3d 63, 76
(2d Cir. 2001) (“[T]he second amended complaint contains detailed allegations as to what
defenants knew on a daily, weekly and monthly basis about the retail trade of Goosebumps
books, while at the same time making public statements that painted a different”picture

Ultimately, even taking all of the “facts” upon which TEC relies togethegliegations
of misrepresentation and recklessness are faf ¢esspelling than the nonculpable explanation
presented by Defelants and apparent from the face of the Complthatthe CEO of a
relativelysmall, young tech company was oveslytimisticaboutthe company’growth and
potential and was proved to betea months later (SeeDefs.” Mem. Law Supp. Mot. To
Dismiss Am. Compl. (Docket No. 15)18B). GivenFlurry’s performance in 2012 and 2013,

Khalaf's “projections may have been unduly optimistic and even negligent. But negligence

13



alone is insufficient to demonstrate the extreme departure from standardshafyodire
necessary to show recklessnesSliemian v. Research in Motion L8670 F. App’x 32, 36 (2d
Cir. 2014)(summary order) Accordingly, TEC’s claims must be and are dismissed.
CONCLUSION

For the reasons stated above, TEC'’s claims under Section 10(b) and Rule 10b-5 must be
and are dismissedt follows that its claim for control persorahility under Section 20(a) also
fails. See, e.gFirst Jersey Sec., Incl01 F.3d at 1472. That leaves only the question of
whether TEC should be granted leave to amend its complaint for a second time. TEC does not
ask for leave to amend, and the @aleclines tayrant itsua spontgboth because amendment
would likely be futile and because, in granting leave to file a first amendeglaomthe Court
expressly warned that TEC would not be given another opportunity to address the isedes ra
in Defendants’ motion to dismissSé€eDocket No. 11).See, e.gClark v. Kitt, No. 12CV-
8061 (CS), 2014 WL 4054284, at *15 (S.D.N.Y. Aug. 15, 2014) (holding that the plaintiff's
failure to remedy the complaint’s deficiencies identified by an earlier motion to disiwiakbhe
sufficient grounds to deny leave to amend®e also, e.gRuotolo v. City of N.Y514 F.3d 184,
191 (2d Cir. 2008) (affirming the district court’s denial of leave to amend in pamdeechthe
previous opportunities that theapitiff had received to amend the complaint).

The Clerk of Court isidectedto terminate Docket N& 14 and 19 and to close this case.

SO ORDERED.
Date June 1, 2016 d&i %/;

New York, New York L%ESSE NM—FURMAN

nited States District Judge
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