
United States District Court 
Southern District of New York  
-------------------------------------------------------------------x 
JUAN VARGAS, individually, and on behalf of all 
Others similarly situated,  

Plaintiff, Index No.: 15-CV-5101 (DCF) 

v. 

CHARLES W. HOWARD and 
CALL-A-HEAD CORP., 

Defendants.  
--------------------------------------------------------------------x 

[PROPOSED] Final Order Granting Plaintiff Class Representatives’ Motions 1) for Final 
Approval of the Class Action Settlement And Approval of The FLSA Settlement; and 2) for 

Attorneys’ Fees and Reimbursement of Expenses and Service Awards 

The above-entitled matter came before the Court on Plaintiff Class Representatives’  

Motion for Certification of the Settlement Class, Final Appr oval of the Class Action Settlement, 

and Approval of the FLSA Settlement (“Motion for Final Approval”), and Motion for Approval 

of Attorneys’ Fees and Reimbursement of Expenses (“Motion for Fees, Expenses and Service 

Awards”). After reviewing the papers in support of the Motions for Final Approval, and Motion 

for Fees, Expenses and Service Awards and supporting declarations and exhibits, the arguments 

of counsel during the October 13, 2020 Fairness Hearing, and all other materials properly before 

the Court, the Court hereby finds and orders as follows: 

A. On September 29, 2020, Plaintiff Class Representatives Juan Vargas, Ricardo

Whittaker, Edward Kubinski, Peter Fowler, and Gerolamo Genova (“Class Representatives”) 

filed their Motion for Fees, Expenses and Service Awards. 
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B. On September 29, 2020, Class Representatives filed their Motion for Final

Approval with respect to the proposed Stipulation of Settlement Agreement and Release 

(“Settlement Agreement” ). 

C. All capitalized terms in this Order with respect to the Settlement Agreement that

are not otherwise defined have the same meaning as in the Settlement Agreement. 

NOW THEREFORE, after due deliberation and for good cause, this Court hereby 

ORDERS that: 

1. The Court finds that the Settlement Agreement is fair, reasonable and adequate

and should be approved on a final basis. The Settlement will ensure payment to Class and FLSA 

Collective Members and avoid the risk and expense of continued litigation.  

2. The Court has reviewed the terms and conditions of the Settlement Agreement,

including the monetary relief provisions, the plan of allocation, and the releases of claims. Based 

on its review of the Settlement Agreement, Plaintiffs’ Memorandum of Law, and the Court's 

familiarity with this case, the Court finds that the Settlement Agreement is the result of 

extensive, arm's-length negotiations between the Parties after Class Counsel and Defendants’ 

Counsel had fully investigated the claims and became familiar with the strengths and weaknesses 

of the claims. Based on all of these factors, the Court finds that the Settlement Agreement has no 

obvious defects and is within the range of settlement approval. 

3. The Court finds that there were no written objections to the Settlement and that

two individuals opted out of the Settlement. 

4. The Parties’ dissemination of the Notice to the Class via First Class United States

Mail to the last known address of each Class Member was in accordance with Section 2.3 of the 

Settlement Agreement. The Court finds that the procedures for notifying the Class Members 
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about the settlement constituted the best notice practicable under the circumstances to all Class 

Members, and fully satisfied all necessary requirements of due process. Based on the evidence 

and other materials submitted to the Court, the Notice to the Class Members provided adequate, 

due, sufficient and valid notice of the Settlement. 

5. The Court appoints Make the Road, New York as the cy pres recipient as

provided for in the Settlement. 

6. Based on the foregoing, the Court grants final approval of the Class Action

Settlement. 

7. Based on the foregoing, the Court grants approval of the FLSA Settlement. The

settlement is the product of contested litigation to resolve bona fide disputes and satisfies the 

requirements set forth by the Second Circuit in Cheeks v. Freeport Pancake House Inc., 796 F.3d 

199 (2015). 

8. The Court approves the requested Service Awards in the amount of Ten Thousand

Dollars ($10,000.00) to each of the five Class Representatives and Three Thousand Dollars 

($3,000) each to Class Members Jeury Marte and Carlos Velazquez for their service and 

assistance in the prosecution of the litigation. 

9. Class Counsel's request for attorneys’ fees of $2,380,000 in this action is

approved. Accordingly: 1) The Marlborough Law Firm, P.C. is hereby awarded $833,000 to be 

paid to the Seventh Amendment Qualified Settlement Fund in trust for the Marlborough Law 

Firm, P.C.; and 2) Slater Slater Schulman is hereby awarded $1,547,000.00 in attorneys’ fees. 

The total attorneys’ fees awarded amount to one-third of the $7,140,000.00 Gross Settlement 

Fund. Class Counsel are well qualified, experienced, and have aggressively litigated this action. 

The Court finds that these amounts are justified by the work performed, risks taken, and the 
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results achieved by Class Counsel. 

10. Slater, Slater Schulman’s request for reimbursement of expenses and costs is

hereby granted. The firm is hereby awarded $77,834.50 in litigation costs and expenses, which 

the Court finds were reasonably incurred in prosecution of the Litigation. 

11. The Court hereby awards Angeion Group, the Court appointed administrator for

the Settlement for its actual costs and fees in connection with the administration of the 

Settlement estimated by Angeion to be $170,000. The Court finds that these fees and costs are 

reasonable in light of the work performed to date and the work to be performed in administering 

the Settlement. 

12. The Settlement Claims Administrator will distribute the Settlement Checks,

including Service Awards, and Class Counsel’s Fees and Costs in accordance with the terms of 

the Settlement Agreement.  

13. The Settlement Claims Administrator is ordered to provide verification to Class

Counsel and Defendants’ Counsel of each distribution of Settlement Checks and withholdings 

information, and to retain copies of all endorsed Settlement Checks.  

14. This Litigation is dismissed with prejudice as to all Class Members, as are all

Released State Law Claims asserted in the Litigation, including the claims of all Class Members 

who did not opt out. This Order shall have res judicata and collateral estoppel effect with respect 

to all Released State Law Claims.   

15. Class Members who negotiate a settlement check, will thereby release all

Released FLSA Claims as that term is used in the Settlement Agreement and will be barred 

and permanently enjoined from asserting otherwise. 

16. The Court will issue a separate Order concerning the settlement of non-Class
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Member Marvin Esquivel. 

17. The Court will retain jurisdiction over the interpretation and implementation of

the Settlement Agreement, as well as any and all matters arising out of, or related to, the 

interpretation or implementation of the Settlement Agreement. 

18. The Court finds, pursuant to Fed. R. Civ. P. 54(b), that there is no just reason for

delay, and directs the Clerk to enter this Order. 

It is so ORDERED this __ day of ____ , 2020. 

Hon. Debra C. Freeman 
United States Magistrate Judge 
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	Settlement Payments to Participating Claimants
	65. “The “best possible” recovery necessarily assumes Plaintiffs’ success on both liability and damages covering the full Class Period alleged in the Complaint as well as the ability of Defendants to pay the judgment.” Maley v. Del Glob. Techs. Corp.,...
	66. In this case, the best possible recovery is substantially affected by Defendants’ ability to pay a judgment. Realizing that Defendants operated a large family-run business where the ability to collect a judgment was a paramount concern, Class Coun...
	EXHIBIT TABS
	Exhibit 1 Settlement Agreement With Exhibits
	2020.02.12 Settlement Agreement Final with Exhibits
	2020.02.12 Settlement Agreement EXHIBIT COVER PAGES
	2020.02.12 Settlement Agreement Final no Exhibits
	RECITALS AND BACKGROUND
	1. definitions
	1.1 The Action. “The Action” shall mean the lawsuit pending in the Southern District of New York, styled Vargas v. Howard, et al., under Docket Number 15-cv-5101(DCF).
	1.2 Agreement.  “Agreement” means this Stipulation of Settlement and Release Agreement.
	1.3 Call-A-Head.  “Call-A-Head” shall refer to Defendant Call-A-Head Corp.
	1.4 Class or Class Members. “Class” or “Class Members” shall be defined as all persons employed by Defendants as Portable Toilet Service Technicians at any time between June 30, 2009 through the Class Certification date on January 10, 2019 who have no...
	1.5 Class Counsel or Plaintiffs’ Counsel. “Class Counsel” or “Plaintiffs’ Counsel” shall mean The Marlborough Law Firm, P.C., 445 Broad Hollow Road, Suite 400, Melville, New York 11747 and Slater, Slater Schulman LLP, 488 Madison Avenue, 20th Floor, N...
	1.6 Class Member List. “Class Member List” shall mean the list of all potential claimants, identified by: (i) name; (ii) last known address; (iii) employment start date; (iv) employment end date; and (v) social security number. Defendants shall produc...
	1.7 Class Representatives. “Class Representatives” shall mean Juan Vargas, Girolamo Genova, Peter Fowler, Ricardo Whittaker and Edward Kubinski.
	1.8 Corrective Notice. “Corrective Notice” shall mean the Court-approved notice to individuals previously identified by Defendants as class members, who defendants maintain are not class members and mistakenly received Notice of Pendency of the Lawsui...
	1.9 Costs and Fees. “Costs and Fees” shall mean Class Counsel’s attorneys’ fees, costs and expenses.
	1.10 Court.  “Court” shall mean the United States District Court for the Southern District of New York.
	1.11 Class Period. “Class Period” shall mean the period from June 30, 2009 through January 10, 2018.
	1.12 Cy Pres Recipient. “Cy Pres Recipient” shall mean the IRC 501(c)(3) not-for-profit organization authorized by the Court to receive the amounts remaining in the Settlement Fund after all other payments have been made pursuant to this Agreement.
	1.13 Days.  “Days” shall mean calendar days.
	1.14 Defendants.  “Defendants” shall mean named defendants Charles W. Howard and Call-A-Head Corp.
	1.15 Defense Counsel or Defendants’ Counsel.  “Defense Counsel” or “Defendants’ Counsel” shall mean The Scher Law Firm, LLP, One Old Country Road, Suite 385, Carle Place, New York 11514.
	1.16 Effective; Effective Date. “Effective” shall mean the occurrence of all of the following, and “Effective Date” shall be the latest date that the following occurred:
	(A) the Court has entered Judgment and ruled on the motions for Service Awards pursuant to Section 3.2(C) and for attorneys’ fees and reasonable costs pursuant to Section 3.3; and
	(B) the Judgment and the rulings on such motions have become Final.  “Final” means the later of:
	(1) Thirty-one (31) days after the Court enters Judgment if no reconsideration or rehearing or appeal is sought;
	(2) If rehearing or reconsideration is sought, after any and all avenues of rehearing or reconsideration have been exhausted and no further rehearing or reconsideration is permitted, and the time for seeking such review has expired, and the Judgment a...
	(3) If a Notice of Appeal is filed, the latest of the following, if applicable, has occurred: (i) any appeal from the Final Order has been finally dismissed; (ii) the Final Order has been affirmed on appeal in a form substantially identical to the for...


	1.17 Event of Default. “Event of Default” shall mean any event set forth in Section 3.4(A) of this Agreement.
	1.18 Fairness Hearing.  “Fairness Hearing” shall mean the hearing held before the Court, relating to the Motion for Final Approval.
	1.19 Fee Award.  “Fee Award” shall mean the Court-approved attorneys’ fees, costs and expenses as described in Section 3.3.
	1.20 Final Order.  “Final Order” shall mean the Order entered by the Court after the Fairness Hearing or the Motion for Final Approval, approving the terms and conditions of this Agreement, including the distribution of the settlement payments and Ser...
	1.21 Implementing Order.  “Implementing Order” shall mean the Order entered by the Court: (i) preliminarily approving the terms and conditions of this Agreement; (ii) authorizing the form and manner of notice of the settlement to the Class; (iii) sett...
	1.22 Mediator. “Mediator” shall mean Patrick Michael McKenna, Esq.
	1.23 Notice.  “Notice” shall mean the Court-approved Notice of Proposed Settlement of the FLSA Collective Action and Class Action, which includes notice of an opportunity to opt-out and/or object to the proposed settlement, annexed hereto as Exhibit B...
	1.24 Objector. “Objector” shall mean an individual, including a Named Plaintiff, who properly and timely files an objection to the proposed settlement and does not opt out of the Settlement as described in Section 2.6, below.
	1.25 Opt-in Plaintiffs. “Opt-in Plaintiffs” shall mean all Class Members who submitted consent to join forms in this Action prior to January 10, 2019.
	1.26 Opt-out/Objection Bar Date.  “Opt-out/Objection Bar Date” shall mean the last date for a Class Member to perform one of the following acts as further defined in this Agreement: (i) file an Opt-out Statement, or (ii) file timely written Objections...
	1.27 Opt-out Statement. “Opt-out Statement” shall mean the statement that Class Members must timely submit to the Settlement Administrator in order to opt-out of the Settlement.
	1.28 Participating Class Members. “Participating Class Members” shall mean all Class Members other than those Class Members who submit valid Opt-out Statements in accordance with the procedures set forth below.
	1.29 Parties.  “Parties” shall mean the Defendants, Class Representatives, Opt-in Plaintiffs, and Participating Class Members.
	1.30 Portable Toilet Service Technicians. “Portable Toilet Service Technicians” shall mean pump truck drivers, flatbed truck drivers, route drivers, water truck drivers, plumbers and those whose job titles are identified in Defendants’ employment reco...
	1.31 Qualified Settlement Fund or QSF.  “Qualified Settlement Fund” or “QSF” shall mean the account established by the Settlement Administrator for the Settlement Amount paid by Defendants. The QSF will be controlled by the Settlement Administrator su...
	1.32 Released FLSA Claims. “Released FLSA Claims” shall mean the federal wage-related claims released pursuant Section 4.1(A) of this Agreement.
	1.33 Released State Law Claims. “Released State Law Claims” shall mean the State wage-related claims released pursuant Section 4.1(B) of this Agreement.
	1.34 Releasees.  “Releasees” shall mean Charles W. Howard, Kenneth Howard, Call-A-Head Corp., Call-A-Head Fuel Division, Inc. and Call-A-Head Portable Toilets, Inc., their  individual and collective trusts, estates, heirs, executors, administrators, s...
	1.35 Settlement Administrator. “Settlement Administrator” shall mean a qualified entity selected by Class Counsel to provide Notice to Class Members and administer the distribution of the settlement funds.
	1.36 Settlement Checks. “Settlement Checks” shall mean the checks issued to Participating Class Members from the Qualified Settlement Fund as calculated by the Settlement Administrator in accordance with this Agreement.

	2. SETTLEMENT PROCEDURES
	2.2 Retention of the Settlement Administrator and Responsibilities of the Settlement Administrator, Defendants and Class Counsel.
	(A) Class Counsel shall engage a Settlement Administrator that is agreeable to the Defendants, who shall be paid out of the Qualified Settlement Fund. The Settlement Administrator shall be responsible for:
	1. promptly providing an IRS Form W-9 to Defendants’ Counsel following the Settlement Administrators engagement by the parties; and
	2. preparing, printing and disseminating the Notice to the Class and Corrective Notice in accordance with the Implementing Order; and
	3. copying counsel for all Parties on material correspondence and promptly notifying all counsel for the Parties of any material requests or communications made by any Party; and
	4. receiving, reviewing and promptly furnishing to counsel for the Parties copies of any Opt-out Statements, objections or other written or electronic communications from Class Members which the Settlement Administrator receives; and
	5. filing with the Court any Opt-out Statements or written objections; and
	6. keeping track of Opt-out Statements including maintaining the original mailing envelope in which the request was mailed; and
	7. ascertaining current address and addressee information for each Notice, and Settlement Check returned as undeliverable and the mailing of Notice, and Settlement Checks; and
	8. responding to inquiries of Class Members regarding procedures for filing objections, and Opt-out Statements; and
	9. referring to Class Counsel all inquiries by the Class regarding matters not within the Settlement Administrator’s duties specified herein; and
	10. responding to inquiries from Class Counsel and Defense Counsel consistent with the Settlement Administrator’s duties specified herein; and
	11. promptly apprising Class Counsel and Defense Counsel of the activities of the Settlement Administrator; and
	12. maintaining adequate records of its activities, including the dates of the mailing of Notice(s) and receipt of Opt-out Statements, returned mail and other communications and attempted written or electronic communications with the Class; and
	13. preparing drafting and mailing W-2 and 1099 forms, Settlement Checks, and Service Awards as applicable to ParticipatingClass Members; and
	14. providing Defendants’ counsel with timely written notice of instructions as to where to send Defendants’ funding checks; and
	15. providing an accounting to Class Counsel and Defense Counsel following each distribution for how the settlement proceeds were distributed and whether the checks were cashed/deposited by the Class Members; and
	16. such other tasks upon which the Parties mutually agree.


	(B) In addition, on a rolling basis throughout the claims period, and no later than fifteen (15) days prior to the Fairness Hearing, the Settlement Administrator shall certify to Class Counsel and to Defense Counsel in electronic format: (i) a list of...
	(C) Defendants’ Counsel shall be responsible for: (i) promptly and simultaneously copying Class Counsel and the Settlement Administrator on material correspondence; (ii) reasonably cooperating with the Settlement Administrator; (iii) providing accurat...
	(D) The Parties will have equal access to the Settlement Administrator.  Class Counsel and Defendants agree to use their best efforts to cooperate with the Settlement Administrator and provide reasonable assistance in administering the Settlement.
	2.3 Notice

	(A)  Class List to Counsel. Within ten (10) days of the Implementing Order being signed by the Court, Defendants’ Counsel shall confirm the accuracy of the Class List. With respect to any Participating Class Members who entered into a prior severance ...
	(B) Mailing of Notice. The Notice, which shall be sent both in English and in Spanish, shall inform Class Members about this Settlement and shall also advise them of the opportunity to object to, or opt-out of the Settlement pursuant to this Agreement...
	(D) Skip Trace. To the extent that a Notice is returned without a forwarding address, the Settlement Administrator will conduct a skip-trace to locate the Class Member, and re-mail the Notice shall have until the Opt-out/Objection Bar Date or fifteen ...

	2.4 Approval of the Implementing Order.
	(A) Class Counsel shall apply to the Court for preliminary approval of the Settlement and approval of the proposed Notice, upon execution of this Agreement.
	(B) The proposed Implementing Order shall seek the setting of a deadline of sixty (60) days from the initial mailing of Notice to Class Members: (a) for Class Members to file Opt-out Statements; and/or (b) to file written objections to the settlement....
	(C) Class Counsel shall inform the Court of the intended process to obtain a “Final Order” that will, among other things: (1) approve the settlement as fair, adequate and reasonable; (2) incorporate the terms of the Releases; (3) have res judicata and...
	(D) Class Counsel shall provide a “Microsoft Word” version of the Preliminary Approval Motion, including the Memorandum of Law and Declaration in Support to Defendants’ Counsel for review and comment reasonably in advance of any deadline to file the s...
	(E) The Parties shall work together, diligently and in good faith, to obtain expeditiously an Implementing Order, Final Order, and dismissal in accordance with this Agreement with prejudice.  Any disputes which arise between the Parties related to the...
	(B) Class Members who choose to opt-out of the Settlement as set forth in this Agreement must mail via overnight mail or First Class United States mail, postage prepaid, a written, signed statement to the Settlement Administrator that states he or she...
	(D) Any Class Member who does not submit a Settlement Opt-out Statement pursuant to this Agreement: (1) will be deemed to have accepted the settlement and the terms of this Agreement; (2) will be bound by the Final Order in this Action; (3) will have ...

	2.6 Objections to Settlement.
	(C) An Objector, who files a written objection as set forth above, has the right to appear at the Fairness Hearing either in person or through counsel hired by the Objector. An Objector who wishes to appear at the Fairness Hearing must state his or he...

	2.7 Fairness Hearing and Motion for Final Approval and Dismissal.
	At the Fairness Hearing, the Parties will request that the Court, among other things: (i) approve the Stipulation of Settlement and Release Agreement as fair, reasonable, adequate, and binding on all Participating Class Members who have not timely opt...


	2.8 Effect of Failure to Grant Final Approval.  In the event the Court fails to enter the Final Order in accordance with this Agreement, the Action will proceed as if no settlement had been reached.
	3. SETTLEMENT TERMS
	3.1 Funding.
	(A) Prior to the Court’s preliminary approval of the Settlement, payments to the Settlement Fund shall be held in escrow by Defendants’ Counsel. Following the preliminary approval of the Settlement, Defendants shall make payments to the QSF in the tot...
	3.2 Settlement Fund Computation and Allocations.
	(A) The individual settlement allocations to be distributed to each Class Member shall be computed based on the following factors: (1) a base amount of three hundred dollars per class member, (2) consideration of whether the class member is also an Op...
	(1) Participating Class members shall receive a base amount of $300 per class member. Under no circumstances will any participating class member be entitled to less than $300.
	(2) Participating Class Members shall also receive one point per workweek worked during the Class Period. The number of workweeks shall be rounded up to the nearest whole number.
	(3) Opt-in Plaintiffs shall receive an additional one-half of one point per workweek during the Class Period.
	(4) To calculate each Participating Class Members’ proportionate share of the installment payments the Settlement Administrator shall:
	(a) Add all points for each Class Member together to receive the total denominator;
	(b) Divide the number of points for each Class Member by the Total Denominator to obtain each Participating Class Members’ “Percentage of the Net Settlement Fund.”
	(c) Multiply each Participating Class Members’ Percentage of the Net Settlement Fund by the Net Settlement Fund (less a $25,000 reserve for unanticipated expenses) to determine each Participating Class Members’ Gross Settlement Payment.”  The sum of t...
	(d) Participating Class Members who have received a severance with a general release or have received any payments from a prior litigation against any of the Defendants, that was not approved by a Court for work performed during the Class Period, will...

	(5) Remainder Amount: Uncashed Settlement Checks to any Participating Class Members shall not be distributed to other Participating Class members until the payment schedule set forth in Section 3.1 of this Agreement is completed. Until that time, Part...
	(a) Following, the payment schedule set forth in Section 3.1 of this Agreement, payments by Defendants, the payment of any outstanding attorneys’ fees authorized by the Court, and the payment of any outstanding settlement administration expenses, the ...
	(b) The Remainder Amount shall be distributed in the following order of priority: (1) any unpaid administration expenses; (2) any unpaid attorneys’ fees authorized by the Court; (3) a remainder payment (the “Remainder Payment”), including a distributi...
	(c) The Second Remainder Amount shall be the amount remaining in the Settlement Fund, one hundred (100) days after the Remainder Payment checks are issued. In the event that the Second Remainder Amount is greater than or equal to $15,000, payments sha...
	(d) In the event that the Second Remainder Payments are issued to Participating Class Members, all funds remaining in the Settlement Fund one hundred (100) days after those payments are issued  shall be used to pay any outstanding administration expen...
	(e) In no event shall any portion of the Settlement Fund revert back to Defendants.


	(B) Allocation and Tax Characterization. For tax reporting purposes, the funds distributed to Participating Class Members shall be apportioned as follows: 50% shall be reported on IRS Forms W-2 and 50% shall be reported on 1099 income. The Settlement ...
	(C) Service Awards. Class Counsel shall seek Court Approval of the payment of Service Awards of $10,000.00 for each of the five Class Representative and $3,000 to two Class Members subject to deposition in the action, Jeury Marte and Carlos Velazquez....
	(D) The Participating Class Members agree to hold the Defendants harmless for any claim for unpaid taxes as the result of, or consequence of, any Participating Class Member’s receipt of the settlement proceeds resulting from this Settlement Agreement.

	3.3 Professional Fees, Costs and Expenses.  At the Fairness Hearing, Class Counsel will petition the Court for an award of attorneys’ fees not to exceed one-third of the Settlement Fund, in addition to reimbursement of Class Counsel’s actual litigatio...
	3.4 Default, Acceleration and Security
	(A) An Event of Default occurs when: (i) Defendants fail to make payments pursuant to Section 3.1; (ii) Defendants sell, transfer, assign, mortgage, pledge, grant a security interest in, or in any manner encumber or effectuate a change in ownership of...
	(B) In the event Defendants engage in any: (1) corporate transfer; (2) sale of assets (except where explicitly permitted by this agreement), merger, assignment, transfer, mortgage, pledge, grant of a security interest in, or encumbrance of any equity ...
	(C) Security
	(1) In the event that any of the payments described above or required under this Settlement Agreement are not received by the Settlement Administrator by the dates set forth in Section 3.1 the Settlement Administrator shall notify counsel for the Part...
	(2) In order to secure the payments as described in this Settlement Agreement, Howard has agreed to provide deeds in lieu of foreclosure for the following real properties, none of which shall in any manner be sold, transferred, pledged, assigned or en...
	(a) 106 Crossbay Boulevard, Broad Channel, New York 11693;
	(b) 304 Crossbay Boulevard, Broad Channel, New York 11693;
	(c) 728 Crossbay Boulevard, Broad Channel, New York 11693;
	(d) 701 Crossbay Boulevard, Broad Channel, New York 11693;
	(e) 801 Crossbay Boulevard, Broad Channel, New York 11693;
	(f) 722 Crossbay Boulevard, Broad Channel, New York 11693;
	(g) 901 Crossbay Boulevard, Broad Channel, New York 11693; and
	(h) 11 Roosevelt Avenue, Valley Stream, New York 11581 (“11 Roosevelt Avenue”)
	(properties “(a)” through “(f)” above, each a “Howard Owned Deeded Property”, and collectively, “Howard Owned Deeded Properties”; properties “(g)” and “(h)” above, the “LLC Owned Deeded Properties”; and all of the Howard Owned Deeded Properties and th...

	(3) In addition to executing and providing the deeds as set forth in Section 3.4 (A). ii. hereto, the parties shall execute individual Negative Pledge Agreements for each Deeded Properties. Each of the Negative Pledge Agreements may be filed by Class ...
	(4) Simultaneous with the execution of the deeds in lieu of foreclosure for each of the Deeded Properties, the Defendants shall execute mortgages for each of the Deeded Properties that shall be held in escrow by Class Counsel, which shall only be rele...
	(5) Upon the occurrence of an Event of Default under the Settlement Agreement, the Settlement Administrator may, but shall not be obligated to, exercise each, some and/or all of the Deeds in Lieu of Foreclosure and take all steps necessary and propert...
	(6) In order to further secure the payment as described in this Settlement Agreement, Call-A-Head hereby pledges to Plaintiff a security interest in all of its personal property, machinery and equipment, accounts, general intangibles, inventory and bo...
	(7) In order to secure the payment as described in this Settlement Agreement, Howard) on behalf of himself and Call-A-Head, Call-A-Head Fuel Division Inc and Call-A-Head portable Toilets, Inc.), and  Kenny and shall each execute Confessions of Judgmen...
	(8) In the event that Defendants default on the Settlement Agreement and the default is uncured within the Curing Period, then the Plaintiffs shall be entitled to reasonable attorneys’ fees and costs incurred to enforce the terms of the Settlement Agr...
	(9) Representations and Warranties.  In the event that any of the representations and/or warranties below shall be false, it shall be deemed to be an event of default, in which such event the entire remaining balance of the sum due hereunder shall dee...
	(a) Charles Howard is authorized to execute and bind Defendants to this Agreement.
	(b) Charles Howard and Kenneth Howard are the sole shareholders, officers, and/or directors of all of the Defendant entities released hereunder.
	(c) All of the Defendant entities released hereunder are the sole entities which operate Defendants’ business.
	(d) Beginning on a date one (1) year prior to the commencement of the instant litigation, up to and including the date hereof, there has been no sale or transfer of assets of any Call-A-Head entity other than in the ordinary course of business.
	(e) Beginning on a date one (1) year prior to the commencement of the instant litigation, up to and including the date hereof, there has been no sale or transfer of stock or ownership interest of any Call-A-Head entity other than in the ordinary cours...
	(f) Defendants represent that there exist no financing agreements or loans to any party secured by any of Defendants’ assets,



	3.5 Financial Monitoring
	(A) Call-A-Head shall provide The Scher Law Firm, LLP a list of Call-A-Head clients who have outstanding accounts receivables no later than the 15th day of each month.  Such list shall contain the full contact information for each of the Call-A-Head c...
	(B) Upon any uncured Event of Default under the Settlement Agreement counsel for the Defendants shall, within three (3) days of the Plaintiffs declaring an uncured Event of Default, turn over to Class Counsel copies of all of lists of the Defendants’ ...


	4. release
	4.1 Released Class and FLSA Collective Claims.
	(A) Release of State Law Claims.  By operation of the entry of the Judgment and Final Approval, except as to such rights or claims as may be created by this Agreement, each individual Class Member, who worked at any time as a Portable Toilet Service T...
	(B) By operation of the entry of the Final Order, and except as to such rights or claims as may be specifically created by this Agreement, each Class Member who does not timely opt-out pursuant to this Agreement, on behalf of themselves, their heirs, ...
	(C) The Final Order and Judgment shall bind and have res judicata effect and collateral estoppel effect to all Class Members who do not opt-out pursuant to the Agreement with respect to any Released State Law Claims in this Agreement.
	(D) The Parties agree to request that the Court include in its Final Order: “The entire case is dismissed on the merits and with prejudice, with each side to bear its own attorneys’ fees and costs except as set forth in the Settlement Agreement.  The ...
	(E) Release of FLSA Claims. Any Participating Class Member who endorses and/or deposits or cashes any of his/her  settlement checks fully release and discharge the Releasees from any and all claims, charges, demands, sums of money, actions, rights pro...
	(F) Further Release by Class Representatives.  Class Representatives hereby affirm that, other than settlement payments in this Agreement, they have been paid and/or have received all leave entitlements (paid or unpaid), compensation, wages for hours ...

	4.2 Released Defendants’ Claims.
	“Defendants’ Released Claims” shall mean any and all charges, complaints, claims, liabilities, obligations, promises, agreements, controversies, damages, remedies, actions, causes of action, suits, rights, demands, costs, losses, debts and expenses (i...
	4.3 Non-Assignment and Non-Admission
	(A) No Assignment. Each Class Representative represents and warrants that he has not assigned or transferred, or purported to assign or transfer, to any person or entity, any claim or any portion thereof or interest therein, including, but not limited...
	(B) Non-Admission of Liability. By entering into this Agreement, Defendants in no way admit any violation of law or any liability whatsoever to Class Representatives and/or any Class Members, individually or collectively, all such liability being expr...
	(C) If, after the Court issues the Final Order, any Participating Class Member: (a) commences an action against the Defendants concerning any claim released under this Agreement, (b) asserts any claim in any forum against the Defendants concerning any...


	5. Termination of agreement
	5.1 Grounds and Procedures for Settlement Termination
	5.2 Effect of Termination. Termination shall have the following effects;

	6. INTERPRETATION AND ENFORCEMENT
	6.1 Cooperation Between the Parties; Further Acts.  The Parties shall reasonably cooperate with each other and shall use their reasonable best efforts to obtain the Court’s approval of this Agreement and all of its terms.  Each party, upon the request...
	6.2 Entire Agreement.  This Agreement constitutes the entire agreement between the Parties with regard to the subject matter contained herein, and all prior and contemporaneous negotiations and understandings between the Parties shall be deemed merged...
	6.3 Binding Effect.  This Agreement is a binding agreement and contains all material agreed-upon terms.
	6.4 Arms’ Length Transaction; Materiality of Terms.  The Parties have negotiated all the terms and conditions of this Agreement at arms’ length.  All terms and conditions of this Agreement in the exact form set forth in this Agreement are material to ...
	6.5  Captions.  The captions or headings of the sections and paragraphs of this Agreement have been inserted for convenience of reference only and shall have no effect upon the construction or interpretation of any part of this Agreement.
	6.6 Construction.  The determination of the terms and conditions of this Agreement has been by mutual agreement of the Parties.  Each party participated in the drafting of this Agreement, and therefore the terms and conditions of this Agreement are no...
	6.7 Voidable Provisions.  If any provision of this Agreement is held by a court of competent jurisdiction to be void, voidable, unlawful or unenforceable, the remaining portions of this Agreement will remain in full force and effect.
	6.8 Governing Law.  This Agreement shall in all respects be interpreted, enforced and governed by and under the laws of the State of New York, excluding the conflict of law principles thereof, except to the extent that the law of the United States gov...
	6.9 Continuing Jurisdiction.  The Parties shall request the Court retain jurisdiction over the interpretation and implementation of this Agreement as well as any and all matters arising out of, or related to, the interpretation, enforcement or impleme...
	6.10  Waivers, Modification or Amendment.  No waiver, modification or amendment of the terms of this Agreement, whether purportedly made before or after the Court’s approval of this Agreement, shall be valid or binding unless in writing, signed by or ...
	6.11 When Agreement Becomes Effective; Counterparts.  This Agreement shall become effective upon its full execution and final approval by the Court.  The Parties may execute this Agreement in counterparts, and execution in counterparts shall have the ...
	6.12 Notice. All other notices and documents set forth herein shall be delivered to counsel for Defendants, Austin Graff, Esq., The Scher Law Firm, LLP, One Old Country Road, Suite 385, Carle Place, New York 11514; (516) 746-5040; facsimile (516) 747-...
	6.13 Recitals and Background Clauses. The Recitals and Background Clauses are incorporated into this Agreement and made an integral part of this Agreement.
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	Firm Résumé
	The Marlborough Law Firm is a class action employment and consumer protection law firm.  The Marlborough Law Firm has the experience, passion and commitment that it takes to litigate complex wage employment class and collective action cases.
	Christopher Marlborough
	Christopher Marlborough is the founder of the Marlborough Law Firm.  He is passionate about representing workers on wage theft issues and speaks to legal and layperson audiences about the American Wage Theft Crisis.
	Prior to attending law school, Mr. Marlborough saw wage theft firsthand in the course of his work as a vocational evaluator, providing work readiness assessments and career counseling to persons with disabilities.  In this job, he developed his strong...
	Mr. Marlborough earned an undergraduate graduate degree from State University of New York at Purchase from which he graduated magna cum laude.  He earned a juris doctor degree from Brooklyn Law School, from which he also graduated magna cum laude.  Mr...
	Mr. Marlborough has been a practicing attorney since 2003, practicing exclusively in litigation since 2004 and has concentrated his practice on complex class and collective action cases since 2007.  In 2013 and 2014, Mr. Marlborough was selected by hi...
	Before founding the firm, Mr. Marlborough worked on a number of high-profile consumer fraud and wage theft cases.  He served as a member of the trial team that secured two jury verdicts for $37 and $50 million on behalf of a class of 150,000 users of ...
	His experience in FLSA collective actions includes an action against Ruby Tuesday, Inc., where the court issued an order requiring that notice of the case be sent to more than 82,000 of the company's current and former bartenders, servers and food run...
	Mr. Marlborough has recently served or is currently serving as Lead Class Counsel or Co-Lead Class Counsel in five pending cases.
	 In Giannotti v. Oheka Management, Corp., 618446-2016 (Sup. Ct. Suffolk Cty., NY), Mr. Marlborough was appointed Class Counsel to represent a certified class of banquet servers, bartender, valets, and housemen in a case concerning withheld gratuities...
	 In Ferrari v. Mateczun, 804125-2014 (Sup. Ct., Suffolk Cty., NY), Mr. Marlborough represents a certified class of NFL cheerleaders in an action for unpaid wages against the NFL, the Buffalo Bills and other Defendants.
	 In Nii-Moi v. Linden, BC, Inc., Docket No. UNN-L-4344-15 (Union Cty., NJ), Mr. Marlborough represented a certified class of delivery drivers in an action concerning independent contractor misclassification, unpaid minimum wage, overtime and unreimbu...
	 In In re Doria/Memon Discount Store Wage and Hour Litigation, 2014-cv-07990 (S.D.N.Y.), Mr. Marlborough was appointed represents a certified class of more than a hundred discount store workers deprived of minimum wage and overtime.
	 In Vargas v. Howard, et al., 15-cv-05101 (S.D.N.Y.) Mr. Marlborough was appointed Co-Lead Class Counsel to represent a class of more than 1,200 portable toilet service technicians.
	Mr. Marlborough is licensed to practice in the States of New York, New Jersey, Florida and California.  He is also admitted to the United States Supreme Court and the United States District Courts for the Southern District of New York, Eastern Distric...
	Jennifer L. Marlborough
	Jennifer L. Marlborough is Of Counsel to the Marlborough Law Firm.  From 1998 to 2012, Mrs. Marlborough worked as an associate at the law firm of Wormser, Kiely, Galef and Jacobs, LLP.  She has more than 14 years of experience in commercial litigation...
	Mrs. Marlborough is a certified mediator.  She has sat on the mediation panels for Nassau and Suffolk Counties, the Eastern and Southern District of New York and the Nassau County Bar Association.
	She earned an undergraduate degree from Connecticut College and a law degree from Boston University.  While at B.U., Mrs. Marlborough served as Editor-in-Chief of the Boston University International Law Journal.
	Mrs. Marlborough is licensed to practice in the States of New York and New Jersey.  She is also admitted to the United States Supreme Court; United States Courts of Appeals for the Second and Fourth Circuits, United States District Courts for the Sout...
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