Noel et al v. City Of New York Doc. 655

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_______________________________________________________ X
SHAUNA NOEL and EMMANUELLA
SENAT,
Plaintiffs,
-V- No. 15CV 5236-LTS-KHP
CITY OF NEW YORK,
Defendant.
_______________________________________________________ X

MEMORANDUM OPINION AND ORDER

Before the Court is an @xtion (Docket Entry No. 293}he “Objection”), filed
by Shauna Noel and Emmanuella Senat (collegtitflaintiffs”) pursuant to Federal Rule of

Civil Procedure 72(a), to an apon and order entered by Magiseadudge Katharine H. Parker

on February 1, 2018, Winfield v. City of WeYork, No. 15-cv-052362018 WL 716013 (the
“February 2018 Order”), ruling #t the City of New York (“D&ndant” or the “City”) could

claw back and withhold, in substantiakfp@n deliberative process privilege grounds a
previously disclosed document (the “@laack Document”), and upholding Defendant’s
deliberative process, atteey-client, legislative and/or wogkoduct privilege claims, at least in
part, as to 12 documents and four depositiogstjans (together with the Clawback Document,
the “Disputed Materials”). After considering chridy the submissions of both parties, the Court
sustains Plaintiffs’ objections, in part, sets aebruary 2018 Order asidesofar as it addresses
the deliberative process privile@nd returns the matters te thagistrate Judge for further

proceedings consistent with tideemorandum Opinion and Order.
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BACKGROUND
Familiaritywith thefactual context of the underlying case, of which the Court has
jurisdiction pursuant to 28 U.S.C. sectidi831 and 1343 and 42 U.S.C. section 3613(a), is

presumed.

In the underlying case, Plaintiffs claim f2adant has discriminated against them
in violation of the Fair Housing Act, 42 8.C. § 3604, and the New York City Human Rights
Law, NYC Admin. Code § 8-107, thugh its Community Preference Policy of allocating “50%
of units in affordable housing lotteries talividuals who already reside in the community

district where the new affordable housing unies laging built.”_Winfield v. City of New York,

No. 15-CV-05236-LTS-KHP, 2017 WL 2880556,*at(S.D.N.Y. July 5, 2017), objections

overruled, No. 15 CV 5236-LTS-KHP, 20WL 5054727 (S.D.N.Y. Nov. 2, 2017).

“During a conference on June 5, 201 &iRtffs’ counsel handed up . . . several
documents that the City had produced in discgyn redacted form, including [the Clawback
Document, which is] a presentation Bastamped 21052-21089 entitled ‘Affirmatively
Furthering Fair Housing: A Preliminary GuideNt'C’s Submission.” As the title suggests, the
presentation is a preliminary avéeew of the City’s pospective submission in response to [the
U.S. Department of Housing and Urban Depatent’'s (‘HUD’)] new Affirmatively Furthering
Fair Housing (‘AFFH’) rule which requires HUD gmgram participants, such as New York City,
to submit an Assessment of Fair HousingRHR) in 2019. Upon reviewing the presentation,
counsel for the City indicated that she belietteeldocument should have been withheld in its
entirety on privilege grounds and that it Hmebn inadvertently produced.” February 2018
Order, 2018 WL 716013, at *2. d@mhtiffs argue that the Clawback Document provides

circumstantial evidence that the Communitgf@rence Policy is motivated by discriminatory
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intent because it contains acknowledgements by Defendant that members of the public opposed
unspecified city housing policies. Plaintiffs asgkat such opposition is based on a desire to
maintain the current racial status quo in certain neighborhoods, and that Defendant implemented

the Community Preference Policy as a knowing accommodation of such opposition.

In response to Plaintiffs’ repeatedasions that Defend&had over-designated
other responsive documents as confidentialMbgistrate Judge directdékfendant, at a July
21, 2017, conference, to identify 80 documents fitsmrivilege log for her further review. Id.

at *3. The City responded to tdeection by confining its privilegelaims to 27 documents. _Id.

Plaintiffs deposed Carl Weisbrod, tleemer Chairman of the City Planning
Commission and Director of the New York Ciepartment of City Planning and Vicki Been,
the former Commissioner of the New YorkyCDepartment of Housing Preservation and
Development, on July 27, 2017, and August 2, 26dspectively._Id. at *1, 3. Defendant’s
counsel asserted the deliberatprocess privilege and directed Been and Weisbrod not to
respond to 20 questions. Id. at *3. Bydettlated September 1, 2017 (Docket Entry No. 177),
Plaintiffs requested privilegailings from the court on the&® questions, and Defendant then

withdrew its objections to sigf Plaintiffs’ questions._lId.

In her February 2018 Order, the Magisgrdudge overruled Plaintiffs’ objection
to Defendant’s privilege assertion as to thav@@iack Document and also overruled Plaintiffs’
objections to Defendant’s privilege claims aslidout 12 of the remaing 27 documents (the
objections to four of these 12 documents wereasustl only in part).See generally id. Twelve
of Defendant’s remaining 14 privilege-based otiets to Plaintiff’'s d@osition questions were

sustained in whole or ipart. 1d. at *18-21.
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Plaintiffs object to the Mgistrate Judge’s determination that the deliberative
process privilege protects 12 of the documé#émas the court allowed the City to withhold,
bearing Bates numbers 56994 and NYCPRIV 00017, 00218, 00242, 00393, 00399, 00548,
00726, 00885, 01023, 01156, and 01648, and the information sought by the deposition questions
denominated as Been Nos. 4, 5, 9, and 10. g&@ibn 1 (b), (c).) TéFebruary 2018 Order
also upheld Defendant’s claims of other privilege protections ssveral of the documents and

deposition questions.

In evaluating Defendant’s deliberatipeocess privilege claims, the February
2018 Order rejected Plaintiffsbatention that the privilege entirely inapplicable when
litigation is focused on government decision makiand instead recognized the privilege as a
gualified one and engaged in a two-step analysisst, to determine whether the Disputed
Materials were within the bad scope of potential protemti by the privilege, the court
examined whether and to what extent théemals for which Defendant had claimed the

privilege are both deliberativend pre-decisional. Februar@®3 Order, 2018 WL 716013 at *5.

Finding that the Disputed Materials miabse threshold critexj the court next
examined whether the privilege claim shobkdupheld as to each challenged item in the
particular circumstances of this case. I¢56. The February 2018 Order acknowledged that
some courts in this circuit “haveeld that deliberative process plége is_per se inapplicable in
a case|, such as here,] where gfovernment’s decision-makingogess was itself the subject of

the litigation,” but adopted thealancing test applied in Raduez v. Pataki, 280 F. Supp. 2d 89,

99-101 (S.D.N.Y. 2003), to determine on a docurisnrdocument basis whether the disclosure
of the Disputed Materials is warranted, atimoglology to which Plaiiffs do not object.

February 2018 Order, 2018 WL 71&Dat *5-6; (see Pls.” Mem. i@upp. of their Objection to
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the February 2018 Order (“Pls.” Mem.”), Doclegttry No. 294, 7-34 (analyzing the Rodriguez

factors without objection to their applicationinder the Rodriguez standard, a court, “in

deciding whether and to what extent the [d=idtive process] privilege should be honored,”

should weigh such factors as: “{ije relevance of the evidenarght to be proteéed; (ii) the
availability of other evidence;ii) the ‘seriousness’ of the litigimn and the issues involved; and

(iv) the role of the governmeirt the litigation” against “th@ossibility of future timidity by
government employees who will be forcedd¢oagnize that their secrets are violable,” in
“balanc[ing] the extent to which production of the information sought would chill . . .

deliberations concerning . . . important matters . . . against any other factors favoring disclosure.”

280 F. Supp. 2d at 100-101 (quoting In re FramKlat'l Bank Secs. Litig., 478 F. Supp. 577,

583 (E.D.N.Y. 1979)). “If considation of the first four factoreads to the conclusion that
they outweigh the risk addressed by the fifth — possible future timidity — then the demanded

document ought to be disclosed,” despite thélof privilege.” February 2018 Order at *10

(quoting Favors v. Cuomo, 11-CV-5632 (DIRR)(GEL) 2013 WL 11319831 at *11 (E.D.N.Y.

February 8, 2013)). Although Plaiffis do not object to the use thfe Rodriguez austruct, they

contend that the Magistrate Judge misapgledstandard. (See Pls.’s Mem. at 7-34.)

In applying the relevance element of thiglysis, the February 2018 Order used a
“heightened standard” in excess of thaiskhwvould ordinarily apply in a discovery
determination under Federal Rule of Civil Proced2®(a), finding that, to qualify as relevant in
the deliberative process contetkte material must be “centrab‘the proper resolution of the

controversy.” February 2018 @er, 2018 WL 716013 at *10, 18 (citing Five Borough Bicycle

Club v. City of New York, No. 07-CV-244@ AK), 2008 WL 4302696, at *1 (S.D.N.Y. Sept.

16, 2008)).
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In evaluating the seriousness of therent action, the February 2018 Order
acknowledged that “every federalseais serious” but held thatelseriousness of a case in the
deliberative process privilege context turns orvthether the public’s intesg in the outcome of
the case “favor[s] disclosure or . . . favor[s] protecting the ability of the City officials to
function properly in their roles hout the distraction of civil ligation.” February 2018 Order,
2018 WL 716013 at *11 (internal quotation marksl @itations omitted). In the February 2018
Order, the Magistrate Judgeuind that, although claims of “riat discrimination raise serious
issue[s] of public concern,” comiiag disclosure of material notlevant to “core issues of this
case—whether the Community Preference Policyadapted or maintained for discriminatory
motives and/or has a racially disparat@autt™—would impermissibly chill Defendant’s
deliberations regarding serious housing issu@sat *11, 18. For thiseason, the February 2018

Order concluded that tteeriousness factor “wghs against disclosuré.ld. at *11, 18.

In evaluating the availalily of other evidencethe February 2018 Order
concluded that the underlyingfJD data contained and discudse the Clawback Document
was already available to Plaiifg and that “[a]ny remaining privileged material in the
[Clawback Document] is . . . not central to thiigjation,” and thus foundhat the availability-of-
other-evidence factor weighed agsti disclosure, Id. at *11. 18ilarly, the February 2018 Order
found that, because most of the other Disputed hdsedid not meet the heightened standard of

relevance, the availability-of-other-evidence faiavas neutral with respect to those documénts.

1 The February 2018 Order didt explain its analysis @he Rodriguez factors in
connection with the deposition questioneatensively as itddressed its reasoning
regarding the documentary egitte. _See 2018 WI16013 at *19-20.

2 The February 2018 Order did, however, conchinde, in addition to not being relevant,
drafts of the Inwood NYC Action PlaiNYCPRIV00885) and the East New York
Affordable Housing Strategy (NYCPRIV01028re publicly available in their final
form, and that this factor thus weighedhangt disclosure. 2018 WL 716013 at *18. The
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Id. at *18. The February 2018 Order largely upHeefendant’s invocation of the deliberative
process privilege. The court alsded on the validity of claims of attorney-client, work product,
and legislative process privileges that were rdsden Defendant’s privilege log or put forward
in the context of depositions, upholding manyhafge claims. In their objection, Plaintiffs
attack the Magistrate Judge’s interpretatiod application of the Rodriguez standard in
connection with the deliberatiyocess privilege claims, dralso challenge the rulings

upholding other privilege claimsn legal and factual grounds.
DISCUSSION

A party may file an objection with agdrict judge to an order issued by a
magistrate judge within 14 days sérvice of a copy of that order. Fed. R. Civ. P. 72(a). The
district judge shall not disturbeforder unless such “order i®atly erroneous or contrary to
law.” 28 U.S.C. § 636(b)(1)(A) (LexisNexis 2017A ruling is “clearlyerroneous where on the
entire evidence, the [district court] is left withe definite and firm congtion that a mistake has

been committed.” Equal Emp’t OpportunfBommission v. Teamsters Local 804, No. 04 CV

2409-LTS, 2006 WL 44023, at *1 (S.D.N.Y. J&2006) (internal quotation marks and
citations omitted). An order is considered td‘fgsentrary to law’ whenit ‘fails to apply or

misapplies relevant statutes, case law or rulgsafedure.” _Collens v. City of New York, 222

F.R.D. 249, 251 (S.D.N.Y. 2004) (citation omittedjowever, the fact that “reasonable minds
may differ on the wisdom of granting [a party’s] motion is not sufficient to overturn a magistrate

judge’s decision.”_Edmonds v. Segy&lo. 08 CV 5646-HB, 2009 WL 2150971, at * 2

February 2018 Order also found thag ttharacterizationsontained in the
NYCPRIV00726 email chain were unlikely to beailable from other sources and that
the availability-of-other-evidence factonviaed disclosure iconnection with that
document._ld.
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(S.D.N.Y. July 20, 2009) (internal quotation madnd citation omitted). “[M]agistrate judges
are afforded broad discretion in resolving nopdsstive disputes and reversal is appropriate

only if their discretion islaused.” _Thai Lao Lignite ({ailand) Co. v. Gov. Lao People’s

Democratic Republic, 924 F. Supp. 2d 508, 51D(8.Y. 2013) (internal quotation marks and

citations omitted).

Objections to Deliberative Process Privilege Analysis

The Magistrate Judge’s analysigdaronclusions carerning Defendant’s
invocation of the deliberative process privilege @ire primary focus of Plaintiffs’ objections.
Plaintiffs argue, in short, that the FebruaBi8 Order erred in applyirgglimited definition of
“relevance” for purposes of the Ragliez balancing test, and ttiae Order’s evaluation of each
of the other criteria improperly conflated coresigtion of the importance of the privilege with

analysis of other, separate, etts of the balancing test.

The Court respectfully disagrees with theempretation of the 8driguez test that
underlies the February 2018 Orderareful analysis of the City’s deliberative process privilege
claims. The February 2018 Order will, accordingly, be set aside insofar as it addresses the
deliberative process privilege, ati privilege issues Wibe returned to the Magistrate Judge

for further consideration in light of the discussion that follows.

As noted above, the February 2018 Otdeats the relevarcelement of the
Rodriguez test as one that applies a narrowghbened standard, recogirig only evidence that
is “central to the proper resolution of the contirgyé as potentially subject to exemption from
the protection of the deliberative processifgge. February 2018rder, 2018 WL 71603 at
*10 (internal quotation marks and citationsitied). The Court finds no support for this

proposition in the authorities cited. Rather, refeeais defined broadly in the first instance by
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Federal Rule of Evidence 401 for all evidentiand discovery purposes. Federal Rule of Civil
Procedure 26(b)(1) and applicable privilegetdoes impose restriions on the scope of
discovery, but not on the basic contours of the ensie of relevant information. While it is true

that, as the district court observed in Five Borough Bicyald Cltlhe more important the

presumptively privileged information is to theoper resolution of the controversy, the more
likely the party seeking the discayds to prevail” in a controversy concerning invocation of the
deliberative process privilegal.j 2008 WL 4302696 at *1, the Rodrgmitest must be applied to
all relevant pre-decisiondleliberative material that is soughthe weight of the relevance factor
in the final balancing analysis will vary withgltourt’'s assessment of the degree to which the
evidence tends “to make [a fact that is of @sence in the resolution of the action] more or

less probable than it would be without the evidence.” See Fed. R. Evid. 401.

Each_Rodriguez element must nonethelesanalyzed separately in the first
instance. The February 2018 Order accurattpgnizes that Plaintiffs’ intentional
discrimination claims focus on the motivatiasfsCity policy makers in adopting, and
continuing, the Community Preference Poli&vidence specific to that policy, and to
motivations for action or inaction regarding potenti@anges to that policy, is highly relevant to
Plaintiffs’ claims. On the other hand, while estite of information available to or considered
by policy makers in connection with City hougipolicies and practicesore generally may
well be relevant to the Community Preferencédyalaims within the meaning of Rule 401, the
first Rodriguez factor carries less weight wiiea evidence sought does not pertain directly to

the specific policy as to whichaims have been asserted.

The second factor — availdiby of other evidence — natl be considered for each

item of Disputed Material thas relevant, wherever that matd falls on the spectrum of
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relevance. The depth of inquiag to availability may, logically, vary with the degree of

relevanceé.

The third factor — seriousss of the case and the issunvolved — goes, as the
February 2018 Order recognizes, “to the natditde claims themselves.” Id., 2018 WL 71603
at *11. Here claims of racial and ethnic disgnation in the formulation of affordable housing
allocation policy are, objectively, serious. Besathe nature of the claims does not vary,
although the relevance of the evidence to poddhose claims may vary, the February 2018
Order errs in its importation of the fifth factom{tiether the public intes¢ weighs in favor of
disclosure”) in assessing this thifactor. _See id. The&eight of this thirdfactor may thus be a
constant in the balancing exercises with respettte various items of Disputed Material, with
relevance and other variables playing more ficant roles in specific determinations as to

whether to uphold the privilege.

The February 2018 Order correctly charazetiand applied the fourth — role of
government — Rodriguez factor to evidence falliithin its narrow definition of relevance. See
id. at *12. In the proceedings that follow tlssuance of this Memorandum Opinion and Order,
the fourth factor must also be considered in eation with each item dbisputed Material that

is within the broader spectrum of relevance.

3 The February 2018 Order erroneously rebadelevance in conduat its evaluation of
the availability of other evidence. For exalm after finding thathe relevant HUD data
discussed in the Clawback Daunant had already been providedPlaintiffs for analysis,
the February 2018 Order concluded that othisrmation contained in the Clawback
Document and information in several oétbther documents subject to Plaintiffs’
objections was not relevant under the Ordedsower standard, and on that basis
concluded that the availability-of-eviden@efor weighed against the disclosure of the
Clawback Document and was neutral with eztgo most of the other documents that
Plaintiffs claim should nabe protected. February 2018der, 2018 WL 716013 at * 11,
18.
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These four factors, analyzed indepently, must then be weighed as a group
against the fifth factor — the pattial chilling effect that disosure would have on government
employees and thus on robust governmental aecisiaking processes — in determining whether
the claim of deliberative procepsvilege should be upheld withgpect to the particular item of
Disputed Material. The weight of the relevance factor is likely to play a significant, although not
necessarily determinative, role in this exercaseefforts to glean circumstantial evidence by
examining deliberations and communication®as wide areas of governmental functioning
raise greater prospects of impeding the City govent’s ability to “promote the quality of
agency decisions” through the “encourage[méhtandid discussion between officials,” than do
more targeted inquiries focused on the maibraof decision makers in implementing or

continuing the specific challenged policy. $4&cnamara v. City of New York, 249 F.R.D. 70,

77 (S.D.N.Y. 2008) (quoting Nat'l Council of lRaza v. Dep'’t of Justice, 411 F.3d 350, 356 (2d

Cir. 2002)) (internal quotation marks omitted). the extent the information sought consists of
evidence as to whether commungiyoups or other third parties have communicated information
indicative of bias to the City, the availability information regarding those communications
from other sources may also play a signifiaah in the balancing phase of the Rodriguez

inquiry.

Accordingly, the February 2018 Ordersist aside insofar as it addresses the
claims of deliberative process privilege issues, and those issues are recommitted to the
Magistrate Judge for further proceedingssistent with the f@going discussion. The
Magistrate Judge’s determinations with respethéoother claims of prilege are not modified

or set aside, since briefing may have been indet@pboth before the issuance of the February
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2018 Order and upon the objections. The Magisthatige may in her discretion permit further

submissions in connection with those determinations.

This Memorandum Opinion and Order resolves Docket Entry No. 293.

SOORDERED.

Dated: New York, New York
Decembed2,2018

/s/ Laura Taylor Swain
LAURA TAYLOR SWAIN
Lhited States District Judge

NOEL DPPRULE 72(A) OBJECTIONLTS VERSIONDECEMBER12,2018 12



