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PAUL A. ENGELMAYER, District Judge:

Plaintiffs Jamie Martin and Daneisha Singleton bring this action on behalf of themselves
and similarly situated persons, alleging violations of the Fair Labor Standards Act (“FLSA”), 29
U.S.C. §§ 201 et seq., and New York Labor Law (“NYLL”) §§ 650 et seq. Plaintiffs allege that
defendants Sprint/United Management Company (“Sprint”) and Wallace Morgan, Inc. (“Wallace
Morgan”) maintained unlawful employment practices, including misclassifying their employees
as independent contractors and thereby failing to pay minimum wage or overtime compensation
at the statutorily required rates for employees.

Before the Court is plaintiffs’ motion for conditional certification of a class under the
FLSA, which plaintiffs would define to include all persons across the nation whose job was to
gather Lifeline applications for Sprint’s Assurance Wireless brand during the last three years.
Plaintiffs seek court-facilitated notice of this action to such persons, and production of contact

information for each putative class member.
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For the reasons that follow, the Court (1higs the motion foranditional certification
of a nationwide class, bubnditionally certifies aollective limited to employees of Wallace
Morgan in New York City; (2) approves coddeilitated notice to th approved collective by
means of first-class mail, email, and text messagd (3) grants in part and denies in part
plaintiffs’ motion for discovery of the contaictformation of the members of this smaller
collective.

l. Background

A. Factual Allegations'

The Lifeline Program was founded in 1985 as part of the Universal Service Fund, a
system of telecommunications subsidies faes overseen by the Federal Communications
Commission and designed to promote universas& to telecommunications services in the
United States. Prakash Decl., Ex. 2, atll;Ex. 3, at 1-2. The prograpmovides “discount[ed]
phone service for qualifying low-income consumersl’, Ex. 2, at 1. Designated

telecommunications carriers maypide Lifeline services to eligible consumers in exchange for

! These facts are drawn from the First Amen@ecdhplaint, Dkt. 48 (“FAC”); the declaration
submitted by plaintiffs’ counsel, Dkt. 54 (“PrakeBecl.”), and accompanying exhibits; and the
declarations filed by Martin, Singten, and eight optni plaintiffs insupport of the motion for
conditional certification, Dkt. 55 (“Martin €cl.”); Dkt. 56 (“Singeton Decl.”); Dkt. 57
(“Armstrong Decl.”); Dkt. 58 (“Aroyo Decl.”); Dkt. 59 (“Cornaggi Decl.”); Dkt. 60 (“Crowe
Decl.”); Dkt. 61 (“Gavidia Dectr); Dkt. 62 (“Kates Decl.”);Dkt. 63 (“Pandy Decl.”); Dkt. 64
(“Piper Decl.”). The Court also refers to a number of Sprint-issued documents, submitted as
attachments to a declaration by Sprint’'s coungeich are cited and relied on by plaintiffs in
their reply brief. Dkt. 71 (“Eichberger Decl.”), Exs. A—LAt the conditional cdification stage,
the Court may not “resolve factual disptites“make credibility determinations.Costello v.
Kohl's Ill., Inc., No. 13 Civ. 1359 (GHW), 2014 WL 43739, at *7 (S.D.N.Y. Sept. 4, 2014)
(quotingLynch v. United Servs. Auto. AssA91 F. Supp. 2d 357, 368 (S.D.N.Y. 2007)) (internal
guotation marks omitted). Accordingly, in resolving this motion, the Court assumes all non-
conclusory facts alleged Ipjaintiffs to be true.
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subsidies, which the carriers are reqdito pass through to the consumgee47 C.F.R. 88
54.201, 54.403(a).

Sprint Corporation is a telecommunicatia@npany with a brand, Assurance Wireless,
used solely in connection with wireless Lifelineévsees. Prakash Decl., Ex. 7, at 2. Defendant
Sprint is the management company for a nunolb&print Corporation’s subsidiaries, including
Virgin Mobil, which administers the Asgance Wireless brand. FAC 1 41-44. Assurance
Wireless’s Lifeline service is currently offeredahleast 40 states. Prakash Decl, Ex. 6, at 1-2;
FAC, Ex. E, at 3.

Sprint does not itself engage in retastdbution of the Asstance Wireless brand.
Rather, it relies on “grassroots outreach and niadk@ctivities” to solicitpotential customers.
Prakash Decl., Ex. 7, at 8eFAC 11 49, 51. For this purposgprint arranges for the use of
workers (“Agents”) whose primary duty is totbar applications from consumers for possible
enroliment in the Lifeline Program. FAC { 63.

Sprint retains the Agentsrtiugh intermediary companiesSfirint Partners”) across the
country. Id. 1 53. These include Wallace Morgan, a corporation headquartered in New York
City. Id. § 26. Some Sprint Partnersntract directly with Sprintyhereas others contract with
Sprint only through further intermediariekl. § 54. Wallace Morgan, fanstance, contracts

with Credico (USA) LLC (“Credico”), with, in turn, contracts with Sprintd.

2 According to plaintiffs, while such workersveavarying titles, includig “Account Executive,”
“Corporate Trainer,” “Sales Associate,” “Sales Representative,” and “Entry Level Marketing
Trainer,” they are all tasked principally with engaging in consumer outrézattingleton

Decl. 11 4-6; Martin Decl. 11 4-6; Armstrong D&l 4-6; Piper Decl. {1 4—6; Kates Decl. |
4-6; Cornaggia Decl. 11 4-6;@ve Decl. 11 4—6; Pandy Defilf 4—6; Gavidia Decl. 11 8-9;
Arroyo Decl. 11 4, 5, 8The Court here uses the term “Agentis’tefer to all persons who have
this primary job duty.



Martin and Singleton worked for Wallace k@an during spring 2015iyst as “Account
Executives” and later as “Corporate TrainerBAC {1 6, 9, 64; Martin Decl. 11 2—4; Singleton
Decl. 11 2—4. Leticia Piper and Jasmin Armsty, two plaintiffs who later opted into this
lawsuit, also worked for Wallace Morgan durithgit time, under the titles of “Sales Rep” and
“Team Leader” (Piper), and des Associate” (Armstrong)Piper Decl. 1 2, 4; Armstrong
Decl. 11 2, 4.Six other opt-in pladtiffs allege that, at vavus points between November 2013
and June 2015, they were employed by othem&partners. Aside from Wallace Morgan, the
five Sprint Partners identifiec the plaintiffs’ declarations are: (1) On Point OC, located in
Orange, CaliforniaseeGavidia Decl. § 2; (2) Signals iled, located in Orange and Los
Angeles, CaliforniaseeGavidia Decl. I 2; Pandy Decl 2 (3) Looped In, located in San
Bernardino, CaliforniaseeGavidia Decl. | 2; Arroyo Decl. 2, Cornaggia Decl. 1 2; (4) Red
Ten NYC, located in New York CitygeeKates Decl. 1 2; and (Bvent Horizon Marketing,
located in Tampa, FloridageCrowe Decl. 2.

Regardless of the identity of the Sprint Rartthat hired her or the job title she h&l|
plaintiff-declarants (“declarants”) make certammmon factual allegationdach attests that her
“primary job duty” was “collectfng] applications from consungewho wanted to enroll in the

Lifeline Assistance Program through Assurance [Wireleéssach attests that, although she was

3 Solely for ease of reference, the Court ueegpronoun “she” when referring to the declarants
collectively.

4 Singleton Decl. 11 4—6; Martin Decl. 11 4A8mstrong Decl. 1 4-6; Piper Decl. 11 4-6;
Kates Decl. { 4-6; Cornaggia Decl. 11 4—@&ve&r Decl. 1Y 4-6; Pandy Decl. {1 4-6; Gavidia
Decl. 114, 8, 9, 11, 13; Arroyo Decl. 11 4, 5, 8. Himtlarant states thher sole responsibility
was to collect applications from consumeld. Each states that she aidt have the authority to
sell anything, approve applicatis, or interact with consungeonce their applications were
submitted. Id.



directly hired by a Sprint Partner, she perediherself to be an employee of Assurance
Wireless® In their brief, plaintiffs explain that iperception on the part of each declarant was
based on the “great degree of control” thasérance Wireless, through Sprint, exercised over
Agents. PI. Br. 7. This control included ¢handating training on SpristStandard Operating
Procedures; (2) requiring Agents to “agree tialby all the rules, regations, and policies of
Assurance Wireless”; (3) issuing standard tegkpoints and marketing materials for Agents to
use in their daily work; and (4) monitorigyents’ outreach effostby collecting each

application completed by consumetd. 7-8 (citing Prakash Decl., Ex. 10 (“Assurance Wireless
Standard Operating Proceduresd); Ex. 11 (“Agent Acknowledgment Form™)). It is on this
basis that plaintiffs allege that Sprint and tespective Sprint Partners “jointly employed” the
declarants and all other Agentsl. at 7;seeFAC | 63.

Each declarant claims that, notwithstandingdstensible status as an employee, she was
classified as an independent contraéta@xs such, each claims, rather than being paid hourly
wages, she was paid a piece-wrate, specifically, dflat rate of no more than $10” for each
application she secured that was accepted by Assurance Wirdlesgever, by each

declarant’s account, had she been recognized and treated as an employee, she would have been

5> Singleton Decl. 11 2—3; Martin Decl. 11 2A3mstrong Decl. 1 2-3; Piper Decl. 1Y 2-3;
Kates Decl. 1 2-3; Cornaggia Decl. 11 2—3ive&r Decl. 1 2—3; Pandy Decl. 1Y 2—-3; Gavidia
Decl. 11 2-3; Arroyo Decl. 1 2-3.

® Singleton Decl. § 13; Martin Decl. 1 13; Arnwstg Decl. 1 12; Piper Decl. 1 13; Kates Decl.
1 13; Cornaggia Decl. T 13; @wve Decl.  13; Pandy Decl. § IGavidia Decl. { 18; Arroyo
Decl. § 15.

’ Singleton Decl. 11 9, 10; Martin Decl. 1 9, A@mstrong Decl. 1 9, 10; Piper Decl. 1 9, 10;
Kates Decl. 1 9, 10; Cornaggia Decl. 11 9,a@we Decl. 1 9, 10; Pandy Decl. 1 9, 10;
Gavidia Decl. 11 15, 1&rroyo Decl. 1 11, 12.



owed significant statutory mininnuwages based on her hours. Tiediecause each declarant
claims she was required to attend mandatory mgmmeetings, and to “work long days, starting
early in the morning and ending after the closbusiness,” at which point she was required to
report back to the offic®.In light of these long hours, eadhclarant claims, her pay in certain
weeks fell short of the required minimum w&g&urther, each alleges, because her hours
regularly exceeded 40 hours in a week, she evditled to—but did not receive—overtime gay.
Finally, each declarant alleges that she obskerauring morning meetings and work in the
field—that other Agents working for the same 8pRartner had the “same job duties” and were
“paid in the same manner” as she.

Specifically as to Martin an8lingleton, the FAC alleges thesich worked between 8 a.m.
and 7 p.m., five days per week, for a total of 56repwhen classified as an Account Executive,
and between 7:30 a.m. and 7:30 p.m., six daysvpek, for a total of 72 hours, when classified
as a Corporate Trainer. FAC { 97. By limittgmpensation to a flat rate of $10 per approved

application, Sprint and Wallace Morgan “routinebdused Martin and Singleton to work for less

8 Singleton Decl. 11 11, 16, 19; Martin De%9. 11, 16, 19; Armstrong Decl. 11 11, 14, 17; Piper
Decl. 1 11, 15, 17; Kates Decl. 1Y 11, 16, 19n&ggia Decl. 1 11, 16, 19; Crowe Decl. 17 11,
16, 19; Pandy Decl. 11 11, 16, 19; GavidixD® 17, 21, 24; Arroyo Decl. 11 13, 18, 22.

% Singleton Decl. § 11; Martin Decl.  11; Arnwstg Decl. 1 11; Piper Decl. 1 11; Kates Decl.
1 11; Cornaggia Decl. T 11; Crevidecl. T 11; Pandy Decl.  1Two opt-in plaintiffs allege
only that “it is possible” thahey did not make at least the minimum wage of $7.25 per hour.
Arroyo Decl. § 13; Gadia Decl. T 17.

10 Singleton Decl. 1 12; Martin Decl. 1 12; Pifi@cl. T 12; Kates Decf 12; Cornaggia Decl.
1 12; Crowe Decl. § 12; GavalDecl. 1 12; Pandy Decl. 1 12; Arroyo Decl. 14. One opt-in
plaintiff does not mention overtime payments in his declarat8eeGavidia Decl.

11 Singleton Decl. 1 21; Martin Decl. 1 22; Arnwsig Decl. 1 19; Piper Decl.  19; Kates Decl.
1 22; Cornaggia Decl. § 21; Crevidecl. § 21; Gavidia Decl.  2Bandy Decl. 22; Arroyo Decl.
1 24.



than the minimum wage, and to work morarti0 hours per week without overtime p&y.

19 104, 119-21. The FAC identifies one weellmch Martin worked approximately 55 hours
and was paid $180—which amounts to $3.27 per hour—and no overtime comperigafion.
122.

B. Procedural History

On July 7, 2015, plaintiffs filed the originalmplaint, on behalf of themselves and other
similarly situated employees, against Wallace Morgan and Assurance Wireless, LLC, alleging
that these defendants failed to pay minimungevand overtime compensation, in violation of
the FLSA and NYLL. Dkt. 1. On September 1, 2015, and September 14, 2015, respectively,
Wallace Morgan and Assurance Wireless, Ledch filed an answer. Dkts. 31, 35.

On October 13, 2015, plaintiffs amended ¢benplaint to replace Assurance Wireless,
LLC with Sprint as a defendant. FAC. Qwtober 27, 2015, Wallace Morgan and Sprint each
filed an answer. Dkts. 66, 67. Since plaintiffgiated this lawsil, 22 additional putative
collective members have filed notices of camtsto join this action. Dkts. 17, 26, 27, 33, 36, 37,
46, 47, 49-51, 65, 68, 69, 76, 79, 80-85.

On October 23, 2015, plaintiffs filed a motifor conditional certiftation pursuant to 29
U.S.C. § 216(b), Dkt. 52, and a memorandum wfilasupport, Dkt. 53 (“PI. Br.”). That day,
plaintiffs’ counsel submitted a declaration irpport of conditional certification, Prakash Decl.,
as did the named plaintiftsd eight opt-in plaitiffs. Dkts. 55-64. On November 13, 2015,
Wallace Morgan and Sprint filed briefs in opposition. Dkt. 70 (“Sprint Br.”); Dkt. 73 (“WM
Br.”). Sprint also filed a éclaration by its counsdtichberger Decl., and a Sprint Manager of
Program Managers, Dkt. 72 (“Buongiovanni Decl.Qn November 19, 2015, plaintiffs replied.

Dkt. 77 (“Pl. Reply Br.”).



Il. Applicable Legal Standards

The FLSA provides that an action may be rtaimed against an employer “by any one or
more employees for and on behalf of himselthemselves and other employees similarly
situated.” 29 U.S.C. § 216(b). “Although the awot required to do so by FLSA, district courts
‘have discretion, in appropriatases, to implement [§ 216(b)] . . . by facilitating notice to
potential plaintiffs’ of the pendaey of the action and of their opponity to opt-in as represented
plaintiffs.” Myers v. Hertz Corp.624 F.3d 537, 554 (2d Cir. 2010) (quotidgffmann-La
Roche, Inc. v. Sperling93 U.S. 165, 169 (1989.

“In determining whether to exercise this digme . . . the district courts of this Circuit
appear to have coalesced around a two-step method,” which the Second Circuit has endorsed as
“sensible.” Id. at 554-55see, e.g.Romero v. H.B. Auto. Grp., IndNo. 11 Civ. 386 (CM),

2012 WL 1514810, at *8 (B.N.Y. May 1, 2012)Damassia v. Duane Reade, Indo. 04 Civ.
8819 (GEL), 2006 WL 2853971, at *3 (S.D.N.Y. Oct. 5, 2066&ffmann v. Sbarro, Inc982 F.
Supp. 249, 261 (S.D.N.Y. 1997).

“The first step involves the court making iitial determination to send notice to
potential opt-in plaintiffs who mabe ‘similarly situated’ to the maed plaintiffs with respect to
whether a FLSA violation has occurredMlyers 624 F.3d at 555. “The court may send this
notice after plaintiffs make a ‘ogest factual showing’ that theyd potential opt-in plaintiffs
‘together were victims o common policy or plan that violated the lawld. (quotingSbarrq

982 F. Supp. at 261). Although “[tlhe ‘modest tadtshowing’ cannot be satisfied simply by

12 Hoffmann-La Rochavolved the parallel provision oféhAge Discrimination in Employment
Act, which incorporated the FLSA’s emt@ment provisions, including 8 216(b)Hdffmann-La
Roche’sinterpretation of 8 216(b) . . . rls us in FLSA cases as welMyers 624 F.3d at 554
n.o.



‘unsupported assertions,’ . . . it should remainvadtandard of proof because the purpose of this
first stage is merely to determine whether ‘similarly situated’ plaintiffs do in fact exest.”
(quotingDybach v. State of Fla. Dep’t of Cor@42 F.2d 1562, 1567 (11th Cir. 1998¢cord
Damassia2006 WL 2853971, at *3 (“[A] @intiff's burden at this preliminary stage is
‘minimal.”) (collecting cases)Sbarrg 982 F. Supp. at 261 (“The burden on plaintiffs is not a
stringent one.”). “A court need not evaluate tinderlying merits of a plaintiff’'s claims to
determine whether the plaintiff has made the minimal showing necdéssanurt-authorized
notice.” Damassia2006 WL 2853971, at *3ccord Gjurovich v. BEEmanuel’s Marketplace,
Inc., 282 F. Supp. 2d 101, 105 (S.D.N.Y. 2003)arrqg 982 F. Supp. at 262.

“At the second stage, the district court wilh a fuller record, determine whether a so-
called ‘collective actionmay go forward by determining whether the plaintiffs who have opted
in are in fact ‘similarly situatédo the named plaintiffs. The &aon may be ‘de-certified’ if the
record reveals that they amet, and the opt-in plaintiffs’ aims may be dismissed without
prejudice.” Myers 624 F.3d at 555.

II. Discussion

A. Conditional Certification

Plaintiffs move for conditional ceridation of the following collective:

[A]ll person [sic] who worked as accoueecutives, corporate trainers, sales

reps, or similar titles and whose job wagjather applications for enroliment in

the Lifeline Program through Assurance Vi8ss at any time three years prior to

the filing of the inital complaint in this action tbugh the date the collective list

is prepared.

Dkt. 52, at 1.

The Court’s analysis of plaintiffs’ motiongreeds as follows: The Court first inquires

whether plaintiffs have adequately alleged tomavide policy or practice of Sprint’s that is



responsible for the alleged FLSA violations, stizdt all Agents, regardless of which Sprint
Partner hired them, could be included in thedittonally certified collective. Finding that
plaintiffs have failed to make such a showing, @ourt next considers wther the facts alleged
are sufficient to support cortinal certification of a me narrowly tailored classThe Court
concludes that, on the recorddre it, conditional certification of a class limited to Agents
employed by Wallace Morgan in New York Zibut not other Credico subcontractors, is
appropriate at this time.

1. Conditional Certification of a Nationwide Class of All Sprint Agents

Plaintiffs seek conditional céfication of a class of ‘thperson[s]” across the country
whose job was to gather Lifeline applicatidos Assurance Wireless—regardless of which
Sprint Partner directly employed them. Dkt. &21. To justify such conditional certification,
plaintiffs must show a “factualexus” that binds all Agentedether as victims of a common
unlawful practice.Sbarrg 982 F. Supp. at 26%ge Vasquez v. Vitamin Shoppe Indus, Mo.

10 Civ. 8820 (LTS), 2011 WL 2693712, at *3 (S.D.NJuly 11, 2011) (“As Plaintiff proposes a
nationwide class, he bears the burden of shgwinationwide policy or plan pursuant to which
[plaintiffs are subjected to FLSA violations].”f-or the reasons that follow, plaintiffs have failed
to do so.

a. Plaintiffs have not demonstratea official Sprint policy giving
rise to the allegedly unlawfemployment practices.

To support the claim that all members of fhutative collective are similarly situated,
plaintiffs point to several Sprint policies, whiSprint acknowledges birall Sprint Partners
nationwide. PIl. Br7-10; PIl. Reply Br. 5-%&eeSprint Br. 5.

For example, Sprint's Assurance Wireless Outreach Agency Program Standard Operating

Procedures (“SOPs”) impose varsorequirements on Sprint Partneihese include that (1) all

10



Agents be trained and certified before conducAisgurance Wireless marketing; (2) all Agents
deliver a “pitch” that conveys accurate information and courteous customer service; (3) all
Agents wear professionattire in the field, including Assurance Wireless badges and t-shirts; (4)
Sprint Partners obtain approval before usingltharties to carry ouhe Assurance Wireless
service; (5) Sprint Partnehsve at least one Account Kkger dedicated to overseeing
Assurance Wireless marketing; (6) Sprint Padre®nduct events only in approved locations,
and ensure that events are ffgd appropriately to meet/exceprbductivity objectives”; and (7)
Sprint Partners submit to audits in which 8pegmployees pose as customers to ensure that
Agents are complying with the SOPs and fatieequirements. PReply Br. 5-7 (citing
Eichberger Decl., Ex. G (“SOPs")).

Sprint further requires of Sprint Partneratitbefore an Agent can engage in Assurance
Wireless marketing, she must submit tcagkground check and complete an online Agent
Acknowledgment Form (“AAF”) certifying that stieas been trained as to, and has agreed to
abide by, all rules set forth in the SOPs. Pl.8fciting Prakash Decl., Ex. 11 (“AAF"); SOPs §
5(4)(@)(Iv)).

Finally, plaintiffs point to the “Master Agement” between Sprint and Credico, which
plaintiffs claim is “a template” for all contradietween Sprint and the Sprint Partners. This
agreement: (1) limits Agents’ ability to work for I8t’'s competitors; (2) gives Sprint discretion
over Agents’ continued marketing of Assuranceeldiss; (3) allows Credico to subcontract only
if granted permission by Sprint; (4) states thair@may pay Credico additional fees for staffing
of Sprint-requested events; (Bgntifies the locations wherCredico may operate; and (6)

provides for bonus payments to Agents who reeeiin qualifications. Pl. Reply. Br. 6 (citing

11



Eichberger Decl., Ex. A (“Spmt-Credico Contract”) 11 2—8]., Ex. D (“Sprint-Credico
Contract Amendment N&”) 1 11(A)(2)(i)).

These policies do indeed satisfactorily estabhsleast at this preliminary stage, some
common practices that Sprint mandate®s€ISprint Partners and that beater alia, on the
activities of Agents. Critically, however, for purgssof determining the viability of a collective
for which conditional certificatiors sought, “the relevant praatithat binds FLSA plaintiffs
together” must be “the onedhis alleged to have vialed the statute itself.Guillen v.

Marshalls of MA, Inc(Guillen 1), No. 09 Civ. 9575 (LAP), 201®%/L 2588771, at *1 (S.D.N.Y.
July 2, 2012)see Myers624 F.3d at 555 (conditional class castfion is appropriate only after
“plaintiffs make a modest factushowing that they and potent@bt-in plaintiffs together were
victims of a common policy or plahat violated the laW(internal quotation marks and citation
omitted) (emphasis added)). Applying this princigleyrts in this Circuit have held that the fact
of a common job description aruniform training regimen does not, alone, make those persons
subject to it “similarlysituated” under the FLSASee, e.gKhan v. Airport Mgmt. Servs., LL.C
No. 10 Civ. 7735 (NRB), 2011 WL 5597371, at(8D.N.Y. Nov. 16, 2011) (“[P]laintiff's
reliance on the centralized job descriptiomgintained by defendants is misplacedSprint

Nexte] 2009 WL 7311383, at *3 (demyg conditional certification wére, as to practices of
general application, plaintiff pointed only to a presumptively lawful official policy, and, in
alleging FLSA violations, relied solely upon hepdsition testimony as to her own treatment).

Here, the Sprint documents on which plainti$y are conspicuouskilent as to how
Agents are to be clas®fi and paid. Yet it ihese practicemnot the ones addressed in the
Sprint documents, that are the core determsahwhether Sprinthoreographed nationwide

policies that violated the FLSATo be sure, the SOPs do iraditly bear on Sprint Partners’
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utilization of the Agents, insofar as they raguihat events be “staffed appropriately to
meet/exceed productivity objectives.” SOPs §@()l But they do not require, even implicitly,
that any Agent work a specific or minimum number of hours (or events) per week. Nor do the
SOPs prescribe the compensation any Agent is palak or how the Agent is to be classified
(e.g, as an employee or ingendent contractor).

Similarly, although the Sprint-Credico Contracovides that Sprinvill pay Credico
between $16 and $35 for each approved Lifeline apjdic, it is silent aso the wages and hours
of Agents. Sprint-Credico Contract § 9(a); Eielger Decl., Ex. F (“Smt-Credico Contract
Amendment No. 5”) T II(A)(1)(a)®> On the contrary, it expressly provides t@a¢dico“has full
control over its own employee relations, antl exercise complete control over the hiring,
conduct, training, supervision, performance and termination of its employees.” Sprint-Credico
Contract 1 2(e)(ii). And ofaurse, even if the Sprint-Credi Contract had dictated the
compensation and schedules of the Agentswuidked for Credico, this would not evidence a
nationwidepolicy of Sprint, as oppoddo one governing the sudiof Sprint’s business

administered by Credicd.

13 An amendment to the Sprint-Credico Coatrarovides for a one-tim$500 Agent Retention
Bonus paid to Credico for any Agent who meetsagerqualifications. Sgnt-Credico Contract
Amendment No. 3 T lI(A)(2)(i) But it does not contain arprovisions regarding Agents’
routine compensation.

14 This case thus is a far cry from those veheationwide conditionalertification has been
granted based on evidence of a company’s “natjpoiady” that itself gaveise to the alleged
FLSA violations. CompareGuttentag v. Ruby Tuesday, Indo. 12 Civ. 3041 (HB), 2013 WL
2602521, at *2 (S.D.N.Y. June 11, 2018grtifying collective where defendant had nationwide
policy that was “at least . . . reticent to gayovertime work by its employees, as well as a
centralized staffing and labor budget management syst&ing¢ v. Carlson Rest. IndNo. 14
Civ. 2740 (AT), 2015 WL 260436, at *3 (S.D.N.¥an. 20, 2015) (certifying collective where
plaintiffs presented evidence @éfendants’ consolidated contmler individual T.G.I. Friday’s
employees’ wages and schedules, including handbwitksnformation related to compensation
and time-keeping policies, and centraliteoinan resources and time-keeping systears]);

13



In sum, although the documents on which plaintiffs rely show some ways in which all
Agents across the country are similarly treate§patnt’s hand, they do not so establish with
regard to the employment conditiomsterial to this lawsuit.ndeed, in light of the documents’
comprehensive regulation of Agents’ custonmaahfig conduct, their silence as to Agents’ pay
and hours arguably gives rise t@ ttontrary inference—explicitistated in the Sprint-Credico
Contract—that the Agents’ hours and pay arrangements waeadset by an entity below
Sprint and more proximate to the Agerasy( the Sprint Partner or an intermediary such as
Credico). The written policies which plaintiffs gi@lent as they are as to Agents’ wages, hours,
or employment classificatiorhus do not supply evidence arh unlawful policy that would
justify certification of a nationwide collective.

b. A Sprint-wide policy cannot baferred from plaintiffs’
declarations.

In contrast to the Sprint documents, tieelarations submitted by Martin, Singleton, and
eight opt-in plaintiffs do allegemployment practices that vadé the FLSA. As noted above,
these declarants—who worked for Sprint Rars in parts of Ne York, Florida, and
California—allege that they: (1) were misclassifelindependent contracs; (2) were paid a

flat rate of $10 per approved application, natdzhon their hours worke¢B) were required to

Zivali v. AT & T Mobility LLC 646 F. Supp. 2d 658, 660 (S.D.N2Q09) (certifying collective
where employees nationwide wesgbject to a specific timekeeping system that “systematically
failed to fully account for the hours worked by non-exempt employeegt);Brickey v.
Dolgencorp., InG.272 F.R.D. 344, 348 (W.D.N.Y. 2011) (“&ICourt declines to hold that
facially-lawful policies, which encourageos¢ management to make productive use of
employees’ time or to report for work when scheduled, can form the equivalent of a ‘common
policy or plan that violate[s] the law,” merely because thdirectly might encourage the
minimization of overtime.” (citation omitted)®nd Eng—Hatcher v. Sprint Nextel Cqorido. 07

Civ. 7350 (BSJ), 2009 WL 7311383, at *3—4 (S.D.NNov. 13, 2009) (denying certification of
proposed collective and clasdian where plaintiff alleged #t legal reward policies to

maximize sales and minimize overtime “inteized” managers to act illegally).
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work long days; (4) regularly wked more than 40 hours inneeek without overtime pay; and

(5) received pay that often felart of minimum wage. They furér allege that they observed
that their coworkers were treated similarly. e basis of these common experiences, plaintiffs
ask the Court to infer a nationwide Sprpolicy to foment unlawful practices.

This leap does not logically follow. Evassuming that Sprint directly employed each of
the eight declarantste., that there were no intermediaryganizations between Sprint and these
Agents—it is questionable whether such a atioally and geographically limited number of
declarations would suffice to permit the infereraf a unitary practicacross all statesSee
Ahmed v. T.J. Maxx Cor@No. 10 Civ. 3609 (ADS), 2013 WL 2649544, at *14 (E.D.N.Y. June
8, 2013) (allegations from assistant store marsaigeNew York, Connecticut, and Arkansas
were insufficient basis on which to infer factual nexus between the Plaintiffs and the
thousands of Assistant Store Managers waykn more than 4,000@€s across nationwide
[sic]”). Indeed, courts in thi€ircuit have commonly rejectedemotion that a plaintiff can meet
her burden for justifying nationde certification merely by providg declarations of plaintiffs
from more than a single geographic arédmed v. T.J. Maxx CorpgNo. 10 Civ. 3609 (ADS),
2015 WL 2189959, at *10 (E.D.N.Y. May 11, 2019)]he fact that the Plaintiff presented
evidence from [Assistant Store Managers] in rdtates, without more, deeot, as the Plaintiff
suggests, show that the Defendants hde factoillegal policy.”). As Judge Woods has
explained:

The existence of many or widespread giffinis, at best, evidence from which an

inference might be drawn about the éxice of a common illegal policy or plan.

The probity of drawing such an infe@) however, will turn in part on the

number of plaintiffs from whom thed@irt has evidence compared to the size of

the pool of potential opt-in plaintiffs. It may also be affected by the commonality

of the substantive testimony or affirmatidhat the plaintiffs provide. While the

required factual showing for conditional certification is modest, the mere
existence of a certain number of plé#is, covering a sufficiently widespread
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geographic area, should notdeected by itself to givese to a legally sufficient
basis to find that plaintiffs amilarly situated across the nation.

Costellg 2014 WL 4377931, at *6.

Courts have been especially hesitant to grant conditional certification of a vast class
where structural considerations—such as a compastiatified or decentralized structure or the
presence of intermediary entities between the company and the members of the putative
collective—cast doubt ottne claim that uniform comparpolicies governed workers across a
sprawling geographic are&ee, e.g Sprint Nextel2009 WL 7311383, at *3 (declining to
certify collective based on theory that individgedre managers at Spriocations nationwide
implementedie factocommon policy of under-compensating workers for overtitde)nadou
v. Hess Corp.915 F. Supp. 2d 651, 667 (S.D.N.Y. 20{d)clining statewide certification
where “[n]othing in the record suggests thae[alleged FLSA violadns] exist in other
territories, which are managed and supervised by different people”). That logic is persuasive
here, inasmuch as each declarant (and presumably each member of the putative collective) was
separated from Sprint by one intermediary (ther@@artner) if not more (as with the declarants
who worked for Wallace Morgamhich interacted with Sprinhdirectly through Credico).

To be sure, plaintiffs are not requiredsubmit evidence expressly implicatieery
Sprint Partner nationwideéSeeAmador v. Morgan Stanley & Co. LL.8o. 11 Civ. 4326 (RJS),
2013 WL 494020, at *6 (S.D.N.Y. Feb. 7, 2013). Buaytmust, at a minimum, furnish evidence
demonstrating that the declarants are a reptatses sample of the putative nationwide class.
See Guillen v. Marshalls of MA, In&Guillen I), 750 F. Supp. 2d 469, 477 (S.D.N.Y. 2010)
(affidavits of five Assistant Store Managers from nine of the 820 Marshalls stores nationwide
was insufficient basis on which to concludeattbnlawful policies were implemented at all

Marshalls stores).
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No such showing has been made here. ddotarants collectively represent employees
from only six Sprint Partners, two of veh (Wallace Morgan and Red Ten NYC) are
subcontractors of one intermediary (Creditand three of which (Looped in, Signals United,
and On Point OC) appear to be smicactors of another (Smart Circl€) And while the parties
have not had an occasion to provide a comgilgttef Sprint Partners across the nattbeyery

indication is that this gup is sizable in numbé?.

15SeeFAC 1 54 (noting that Wallace Morgan i€aedico subcontractor); Sprint-Credico
Contract, at 19 (“SchedulF) (listing Red Ten NYC as a Credico subcontractor).

16 SeeArroyo Decl. 7 (“On some Saturdays, mu@anagers would hold meetings between
Assurance Wireless [Agents] from Looped In @edple with similar jobs who worked for two
other companies: Signals United and On P@a@, My belief was that these three companies
were all related to Smart Circle.”); Gavidia DB (noting that his managers at Signals United
and Looped In had previously worked at On PQfi, and that he “believe[s] that all three . . .
managers reported to the head of Smart Circlat all times.”). On the present record, it is not
clear whether the remaining Spriartner (Event Horizon Market) is also a subcontractor of
Credico, Smart Circle, or another intermediarywbether it contractwith Sprint directly.

17 SeeSprint Br. 9 (“Nor is therany representation that the. companies described as
employers in the declarations is a complese IS0 there is no way to know how many other
companies were involved in determining wages and hours for the members of the proposed
nationwide collective, or whieer the individuals who workedith those unnamed companies
had similar experiences.”).

18 Sprint markets Assurance Wigss in at least 40 stateSeePrakash Decl, Ex. 6, at 1-2; FAC,
Ex. E, at 3. The FAC states that, apart ftbmsix Sprint Partners represented by the named
plaintiffs and declarants, “[o]ther Sprint Partners inclodeare not limited toRed Ten; Signals
United; Looped In; 2020 Marketing (which bewva Open Door Marketing); Cromex, Inc.; On
Point OC; Smart Circle; and Red Crown.” FAGY|(emphasis added). In their declarations,
opt-in plaintiffs Arroyo and Gavidi allude to additional Sprint Partners in Ohio and Colorado to
which their former colleagues were sent takvoArroyo Decl.  6Gavidia Decl. 1 10.
Schedule 1 of the Sprint-Credi@wontract reveals that Credicaak contracts with at least 15
subcontractors. Sprint-Credico Contract, at Ad the omission from this contract of Wallace
Morgan and Cromex, Inc. (“Cromex”)—a SprintriPeer/Credico-subcontramt identified in the
FAC—reveals that this list is not exhaustive.
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Moreover, plaintiffs have not come forwasth any evidence that would situate the
decision to implement the wage-and-hour practofeshich they complain above the level of
the declarants’ immediate employers or thermtgliary companies with which some of these
employers contractCf. Brickey 272 F.R.D. at 348 (“Although [p]laintiffs have offered some
evidence that certain Dolgencorp managers [raaiatl unlawful practicesplaintiffs have not
shown that such activity was widespread anown practice, or that the managers did so
because they were instructed, compelled, foroeéncouraged to do so by other [company]
policies.”). Plaintiffs do not, for instance, makeyaoncrete factual allegatis to the effect that
Agents employed by other Sprint Partners wetgexct to the same unldém practices, or that
the wage, hour, and classification practices tiey protest were imposed by, or derived from,
Sprint itself.X® Compare Guillen,1750 F. Supp. 2d at 477 fugng nationwide collective
certification where plaintii “ha[d] no personal knowledge abiduwow stores, other than those at
which he was an employee, operatedith Costellg 2014 WL 4377931, at *5 (granting
conditional certification where plaiiff testified that she attended districtwide meetings
encompassing approximately 14 Kohl's storesesglshe was informed by employees of other
stores that they were subjectedsimilar FLSA violations). Plaintiffs’ unsworn claims in their
briefs that their experiences are shared by Agents nationsade|. Br. 15-16, are inadequate
to fill this void, and, in any event, “too conclugdo support certification of all [Agents] absent

any factual details” concerningetwage-and-hour policies of oth@print Partners, or the basis

19 Martin and Singleton do alledleat, based on the morning megs they attended with Agents

employed by Cromex, they came to “believe that employees who worked for . . . Cromex also

performed the same job duties that [they did], wexiel in the same manner as [they were], and
were subject to the same rules as [them&rtin Decl. § 22; Singleton Decl. { 21. However,

because Wallace Morgan and Cromex are both Credico subcontractors, these observations do

not, without more, logically indicate a policmposed at the Sprint level.
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for this knowledge.Sharma v. Burberry Ltd52 F. Supp. 3d 443, 459 (E.D.N.Y. 2014)
(nationwide conditional certificain not appropriate where, “[c]aaty to Plaintiffs’ personal
knowledge as to the pay practiceshat stores in which they waell, Plaintiffs’ assertions about
the pay practices at other stores actbescountry are concdory and unsupported?.

On this pointXavier v. Belfor USA Group, Inc585 F. Supp. 2d 873 (E.D. La. 2008) is
illustrative. There, plaintiffs alleging overtimeolations moved for conditional certification of a
class including all individual&ho worked for a construction mgpany, Belfor USA, performing
manual labor either directly andirectly through various subatractors throughout the nation.
Id. at875. During the relevant time period, Belfolliméd 2,100 subcontractors at different job
sites across at least 44 statlk.at 880. The district court hettat the plaintiffs had failed to
establish that they were similarly situategtdential opt-in plaintifi;iationwide because they
had not shown that their “circumstances and expeeewith the payroll practices of the specific
subcontractor were similar to the remaining’keys who worked for [the other] 2,100 or so
subcontractors who contracted with Belfotd. Rather, the court obsaxd, “[tlhere is simply
no evidence of a generally djgable policy or practice.ld. So too, here. As iKavier,
plaintiffs’ declarations fail to ¢ablish that plaintiffs are simitly situated to Agents who have

worked for the many other SpriR&rtners across the country.

20 Sprint represents that indilual Sprint Partners—not Sprint—control Agents’ workday and
compensation, and that such policies vary acgpssit Partners. Spri Br. 6—8; Buongiovanni

Decl. 1 25. Indeed, Sprint repesds, at least one Sprint Partner hires Agents as employees,
rather than as independewintractors. Sprint Br. 7;ngiovanni Decl. { 23. At this

preliminary stage, of course, the Court has no occasion to make any finding of fact on this issue,
see Lynch491 F. Supp. 2d at 368, and today’s rulilegying nationwide céfication does not

rely on Sprint’s factual representations. Theu@'s ruling is instead ls@d on plaintiffs’ failure

to meet their burden of adducing adequate evidence of a nationwitiegogaaing rise to the

alleged FLSA violations.
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The existence of an intermediary compags not, of course, preclude a finding of a
nationwide practice attributable docommon principal such as®p. One can readily imagine
a scenario in which a company with natiodeoperations imposed a common policy as to
wages, hours, or employment classificatiorag thound the intermediaries proximate to the
affected workers. But, particularly given theeep of the proposedtiamwide collective here,
spanning workers in more than 40 states, salidence of such a policy, not conjecture, is
necessary. The Court will not simply assume #hatactice of several subcontractors is common
to everyother subcontractor with ties to thdleotive as plaintiffs have defined iSee Anjum v.
J.C. Penney CpNo. 13 Civ. 460 (RJD), 2015 WL 3603973;at(E.D.N.Y. June 5, 2015) (bids
for nationwide conditional certdation may require more evidgary support than bids for
certification of mordocalized collectivesj' The need for some tangible proof of a nationwide
practice is particularly acute hera light of the obviouslternative explanain, to wit, that the

relevant employment practices wereraued by intermediaries below Sprfat.

21 The court inXavier distinguished.ima v. Int'| Catastrophe Solutions, 1nd93 F. Supp. 2d

793 (E.D. La. 2007), on which plaintiffs relsgePl. Reply Br. 4, on this ground. 585 F. Supp.

at 880 [Limadid not govern request for conditional ttiration of nationwide class because,
there, the court conditionally certified a coligetlimited to workers of “only two contractors
performing manual labor servicesetitly or indirectly through aubcontractor in the Gulf Coast
area . . . for a limited period of time”). Plaintiffs’ reliance@ndes v. Monsanto CaNo. 11

Civ. 197 (JAR), 2011 WL 6152858 (E.D. Mo. Dec. 12, 2011), is similarly misplaced, because,
there, while the defendant company employe sitaffing agencies to hire employees, the
plaintiff sought only to certifya class that consisted of eropées at one Missouri locatioid.

at *4, *5 n.3.

22 Nicholson v. UTi Worldwide, IncNo. 09 Civ. 722 (JPG), 2011 WL 250563 (S.D. lll. Jan. 26,
2011), on which plaintiffs rely, is for this rems—and others—distinct. There, although some
employees were hired by temporary staffing agesnaiot by UTi directly, all worked onsite at
UTi’s forklift facilities under the supervision of UTi supervisoid. at *4-5. There was thus a
direct nexus between UTi and the members oftltative collective that is lacking here, where
the available evidence indicates that Agents viioitke field and report only to supervisors
employed by their Sprint Partners, and that3pant Partners maintain their own offices and
management structures.
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Under these circumstances, plaintiffs’ deataims fail to adequately show that the
policies they protest are traceable in some waligamne company (Sprint) that would unite the
existing plaintiffs, including optras, and the balance of the natiodevputative class. Because
“there may be vast differencestime practices of individual [Siot Partners] across the country,”
Guillen I, 750 F. Supp. 2d at 478, the eight declaradastriptions of theipersonal experiences
are “too thin a reed on which to rest a nationwide certificatigasquez2011 WL 2693712, at
*3; accord Guillen 1] 2012 WL 2588771, at *1 Plaintiff's argument for conditional nationwide
class certification is fatally dwed insofar as it would requitieis Court to ignore Plaintiff's
inability to point toa factual nexus between his own wage and hour claim and the claims of
thousands of other Marshalls Assistant Storeddgrs . . . across 830 Mhalls stores across

the country.”);Laroque v. Domino’s Pizza, LL,G57 F. Supp. 2d 346, 356 (E.D.N.Y. 2068).

23 Plaintiffs cite a few cases in which countsve applied a more lenient standard that is
apparently satisfied by aghtiff's “bare allegationsdf a nationwide schemesee, e.g.
Edwards v. Multiband CorpNo. 10 Civ. 2826 (MJD), 2011 WL 117232, at *4 (D. Minn. Jan.
13, 2011) (finding “colorable basis” standard satisfied by plaintiff's unsuggailegations that
unlawful wage-and-hour policies apmlieniformly acrossubcontractors),ang v. DirecTV,
Inc., No. 10 Civ. 1085 (NJB), 2011 WL 6934607;}&+8 (E.D. La. Dec. 30, 2011) (certifying
nationwide class based on basegl@ntiffs’ unsubstantiated allegans that DirecTV enforced
national scheduling and compensation policieBetaing all technicians, no matter for which
[subcontractor] they worked for”). However, tiveight of case law in this Circuit requires a
concretej.e., non-conclusory, showingSee Sharm&?2 F. Supp. 3d at 459 (nationwide
certification not warranted wherelgmtiffs’ assertions about thgay practices at other stores
across the country are cdmsory and unsupported”ghe Jian Guo v. Tommy’s Sushi Jido.

14 Civ. 3946 (PAE), 2014 WL 5314822,*@t(S.D.N.Y. Oct. 16, 2014)econsideration denied
2014 WL 7373460 (S.D.N.Y. Dec. 29, 2014) (“[g)2e, conclusory, and unsupported assertions
do not suffice. . . . Although plaintiffs’ burdentats stage is modest,ig not non-existent, and
certification is not automatic.” (interhguotation marks and citations omittedy)prales v.
Plantworks, Inc No. 05 Civ. 2349 (DC), 2006 WL 278154, at *3 (S.D.N.Y. Feb. 2, 2006)
(“[P]laintiffs have offered only a conclusorylegation in their complaint; they have offered
nothing of evidentiary value.”). And while tlh@ngcourt granted condiial certification on
the premise that the defendant company coudd Eeek decertificadn if certification proved
unjustified,see2011 WL 6934607, at *7, here, “[i]t would be a waste of the Court’s and the
litigants’ time and resources to notify a largel @iverse class only to later determine that the
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C. Conclusion

The Court holds that neither Sprint's ofitdocuments nor plaintiffs’ declarations,
whether viewed separately tmgether, supply credible evidemof a unitary Sprint policy
governing the hours, wages, or employmentsiligaitions of the many Agents who constitute
the proposed collective. Plaintiffs’ bid forllgetive certification ofa class of all persons
nationwide who gathered applications Assurance Wireless is, therefore, derfied.

2. Conditional Certification of a Credico-Wide Class

For the first time in their reply brief, plaintifedternatively request d#ication of a class
limited to Agents who, in the la#itiree years, marketed Assaca Wireless's Lifeline Program
through Credico, either directly tlirough one of its subcontractorBIl. Reply Br. 9. In support,
plaintiffs point to the Sprint-Cdiéco Contract, Credico’s “Daily Checklist,” and the declarations
of five plaintiffs who worked for Credico subcontractors, as purdatedence that “Agents
who worked through Credico are similarly situatetd” For much the same reasons reviewed
above, this evidence is insufficieiot sustain such certification.

First, as noted, the Sprint-Credico Contrdaés not contain any gvisions regarding the

hours or general compensation of individual Agentke Daily Checklist is similarly silent on

matter should not proceed as a collective adiecause the class members are not similarly
situated.” Guillen v. Marshalls of MA, Inc841 F. Supp. 2d 797, 803 (S.D.N.Y. 20E)opted
Guillen 11, 2012 WL 2588771 (internal quotatiamarks and citation omitted).

24 This holding is not a merits determination. Plaintiffs, of course, reméilredty to attempt to
establish that Sprint, based on a joint-employeot, is accountable for any FLSA violations
that are found to have occurreSee Lynch491 F. Supp. 2d at 368pung v. Cooper Cameron
Corp., 229 F.R.D. 50, 54 (S.D.N.Y0R5) (focus at certificatioatage “is not on whether there
has been an actual violationlafv but rather on whether thegposed plaintiffs are similarly
situated . . . with respect to their allegatiorat the law has been violated” (internal quotation
marks omitted)).
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any employment conditions that might implicate the FLS&eEichberger Decl., Ex. J. These
documents, therefore, do not support a Crediatevpolicy with respect to wages, hours, or
employment classification.

Moreover, the declarants provide testimaput the policies of only three Credico
subcontractors—Wallace Morgan, Cromex, laoid Red Ten NYC—all of which are located in
New York City?> No declarant purports to have pmral knowledge about ¢hpolicies of other
Credico subcontractors that engagenarketing for Assurance Wiess. Nor do they allege that
the unlawful policies to which they were subjdetived from Credico, as opposed to the Sprint
Partner that directly hired thenThe declarations thus fail supply a basis on which the Court
could infer a common FLSA-violative policy spangiall Sprint Partnerthat contract with
Sprint through CredicoSee Trinidad v. Pret A Manger (USA) Lt#62 F. Supp. 2d 545, 557-60
(S.D.N.Y. 2013) (limiting noticéo employees in six out of 33 New York locations where
plaintiffs failed to allege facts supporting aference of a common poy across all stores);
McGlone v. Contract Callers, Inc867 F. Supp. 2d 438, 444-45 (S.D.N.Y. 2012) (conditionally
certifying a modified class of gutoyees in only one of defenakés divisions where plaintiff
adduced evidence of a common practice wagpect to only this one locatiodpnger v.

Cactus Salon & SPA’s LLMQNo. 08 Civ. 1817 (FB), 2009 WL 1916386, at *2 (E.D.N.Y. July 6,

2009) (denying conditional certifition of employer’s 25 other locations, where “[p]laintiffs’

25 Opt-in plaintiff Michael Kates submitted a daetion with regard to his experience at Red
Ten NYC; Martin, Singleton, and opt-in plairigifPiper and Armstrong submitted declarations
with regard to their experiences at Wallace MargMartin and Singletofurther allege that,
based on the morning meetings they attenddd Agents employed by Cromex, they “believe
that employees who worked for . . . Cromex gdedformed the same job duties that [they did],
were paid in the same manner as [they wereg],vaere subject to the same rules as [them].”
Martin Decl. § 22; Singleton Decl. T 21. Cromg®a Credico subcontractor that serves as a
Sprint Partner and shares office space with Wallace Morgan. FAC {1 59, 61.
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only evidence that other locations’ ployees are similarly situatedtisat they ‘believe’ that all
hair stylists and shampoo assistaare subject to the same poli¢gels]hey offer no basis for this
belief; they name no individuals at other salwi® are similarly situated; and they provide no
documentary evidence that policies aredhme at different . . . locations”).

Plaintiffs, therefore, have not met theiodest burden of establishing a factual nexus
linking all members of the propos€dedico-wide collective. Theeficiency of plaintiffs’ 11th-
hour application is especially aeugiven the scale of the proposed collective. The record does
not reflect the number of subcaoattors that would be covereg a Credico-wide class. But
Schedule 1 of the Sprint-Credico Contract tifeas 15 approved Credico subcontractors across
10 states, and there may well be many m®ras such, plaintiffs’ proposed Credico-based
collective would, again, geogrhically span the nation.

The Court “cannot justify certifying a da of plaintiffs, likely numbering in the
hundreds, on the basis of such thindatsupport” as that presented hetaroque 557 F.

Supp. 2d at 35@ccord Guillen v. Marshalls of MA, In@41 F. Supp. 2d 797, 800 (S.D.N.Y.
2012),adopted Guillen 11, 2012 WL 2588771denying nationwide certdation where plaintiff
relied on affidavits from fivéssistant Store Managers whoatbrked in stores in the New

York City area)Vasquez2011 WL 2693712, at *3 (denying ciidation where movant relied

26 That neither Wallace Morgan nor Cromex egs on this schedule reveals that it is not
comprehensive. The filings in a separaii¢ gending before this Court involving Credico
indicate that there may be far more Credico subcontractors than identified in the schedule
produced hereSeePlaintiff’'s Motion for Conditional Cedification and Judicial Noticeyasto et
al. v. Credico (USA) LLONo. 15 Civ. 9298, Dkt. 62, at 7 (S.D.N.Y. Dec. 22, 2015) (alleging
that Credico “operates a network of over 1QBssdiary companies across the United States,
including Cromex, Assurance Internationdheley Marketing Group, Inc., Wallace Morgan,
Marketing on 6th, Renegade Gldband others,” and thattjhese companies are located
throughout the country, including in lllinoislew York, Arizona, California, Nevada,
Massachusetts, Texas, and New Jersey”).
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upon a uniform job description and evidenaarira limited, “geographically concentrated
cluster”); Ahmed2013 WL 2649544, at *13 (rejecting natioia certification where evidence
was from an “extremely limited” geographic region).

Accordingly, on the record at hand, the Caletlines to conditionly certify a Credico-
wide class.

3. Conditional Certification of a Wallace Morgan/New York Class

Although plaintiffs have not established theséance of an unlawful policy on the part of
Sprint or Credico, they have adequately demonstrated that all Agents employed by Wallace
Morgan in New York City are similarly situatedth regard to thelleged FLSA violationg!

The FAC alleges that all Agents at WakaMViorgan are classified as independent
contractors, have set schedubéd.1-12 hours per day, 5-6 days per week (amounting to a total
of 5572 hours), and are paid pial flat rate of $10 per approved application. FAC 11 95, 104,
114, 117. More specifically, the FAC allegbat, during their tenure at Wallace Morgan,

Martin and Singleton were consistently requitedvork more than 40 hours per week, while, at

all times, receiving no more than $10 per applicatioh. {9 97, 104, 117, 122. Asresult, the

FAC alleges, Martin and Singtat’s rights under the FLSA @ minimum wage and to overtime

pay were routinely deniedd. 11 119-22. In their declarations, Ma and Singleton attest that
other Agents employed by Wallace Morgan “performed the same job duties that [they did], were
paid in the same manner as [they were], and a@pgect to the same rules as [them].” Martin

Decl. § 22; Singleton Decl. { 21.

27 In their reply brief, plaintiffs clarifgthat, contrary to Wallace Morgan’s suggestigeg\WM
Br. 3-5, they are not “claiming that Wallace igan applied a policy beyond its operation in
New York.” PIl. Reply Br. 9 n.10.
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These allegations are corrob@a@tby the declarations of Piper and Armstrong. Both
allege that, while working at Wallace Morgan, tivegre “required [to] work long days, starting
early in the morning and ending after the closbusiness,” while being sut to the same flat-
rate payment scheme described by Martin andl8ion. Piper Decl. 11 9-12; Armstrong Decl.
11 9-11. And, like Martin and Singleton, Pipedarmstrong allege that they observed that
their coworkers with similar job titlé$performed the same job dugjeand were subject to the
“same rules” and payment scheme. PipecIDY 19; Armstrong Decl. § 19. The Court can
fairly infer that these “rules” included the reigament to work long hours, and that the other
Wallace Morgan Agents were thereby simifastenied minimum wage and overtime pay as
required by the FLSASee She Jian Gua014 WL 5314822, at *3 (affidés establishing that
three named plaintiffs were denied overtiamel minimum wage support inference that other
restaurant employees at single location workiedlar shifts for comparable pay).

Plaintiffs have, therefore, “made the moddsbtwing that is required of them at this
preliminary stage” to justifyanditional certificatbn of a Wallace Morgan-wide class: They
have shown that “they were subjected to ¢emage and hour practices at [Wallace Morgan]
and to the best of their knowledge, and on tresbaf their observations, their experience was
shared by members of the proposed clagfgsias—Mendoza v. La Belle Farm, In239 F.R.D.
363, 368 (S.D.N.Y. 2007%ee, e.g.Cohen 686 F. Supp. 2d at 331 (granting conditional
certification of all researchssociates at one company based on two affidakisynsiri v.
George & Frank’s Japanese Noodle Rest.,IND. 12 Civ. 0265 (PAE), 2012 WL 1981507, at

*1 (S.D.N.Y. June 1, 2012) (granting conditiorallective certificatbn based on employee’s

28 piper worked first as a “Sales Rep” and lai®r “Team Leader.” Piper Decl. § 4. Armstrong
worked under the title of “Salésssociate.” Armstrong Decl. | 4.
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sworn allegations that she aotther employees were paid lékan the statutory minimum and

not compensated for overtim&aspar v. Personal Touch Moving, Inblo. 13 Civ. 8187

(AJN), 2014 WL 4593944, at *5 (S.D.N.Y. Sepk, 2014) (granting conditional certification
based on five affidavits from employees, statimgt each worked in excess of 40 hours per week
but did not receive ovéme compensation).

Wallace Morgan argues that conditionaltfeation is unwarrargd because there has
been no finding as to whether the membeithefputative collective were exempt from the
FLSA, either as independent comtias or as outside salespersowdM Br. 1, 6—7. “At the
crux of this argument is [d]efendis’ contention thaftheir] classificatiorof all [Agents] as
exempt is proper and that the [Agents’] gdscription . . . i$acially lawful.” Jacob v. Duane
Reade, Ing.No. 11 Civ. 0160 (JPO), 2012 WL 260230, at *5 (S.D.N.Y. Jan. 27, 2012).

It is premature, however, to resolve this merits isgde.The FAC contains sufficient
allegations to make the claim of employee stptassible. And at the conditional certification
stage, “a court should not weigh the meritshaf underlying claims in determining whether
potential opt-in plaintiffgnay be similarly situatet! Lynch 491 F. Supp. 2d at 368¢e also
Young 229 F.R.D. at 54Sbharrq 982 F. Supp. at 262 (“[T]he Courted not evaluate the merits
of plaintiffs’ claims in order to determine thetdefinable group of similarly situated plaintiffs

can exist here.”® Here, plaintiffs have established thiaty are similarly situated to all other

2% Indeed, conditional certification is routinedyanted in cases that involve claims by the
defendant that an independent-contractaruiside-salesperson exemption appligee, e.g.
Jeong Woo Kim v. 511 E. 5th St., LI9B5 F. Supp. 2d 439, 447 (S.D.N.Y. 2013) (independent-
contractor exemption)n re Penthouse Executive Club Comp. Ljtigo. 10 Civ. 1145 (NRB),
2010 WL 4340255, at *4 (S.D.M. Oct. 27, 2010) (sameAponte v. Comprehensive Health
Mgmt., Inc, No. 10 Civ. 4825 (PKC), 2011 WL 2207586,*6 (S.D.N.Y. June 2, 2011)
(outside-salesperson exemptioAgk v. Manhattan Beer Distributors, In&No. 11 Civ. 5582
(CBA), 2012 WL 1710985, at *5 (B.N.Y. May 15, 2012) (same).
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Agents employed by Wallace Morgan with regerdhe alleged overtime and minimum wage
violations. No more isequired at this stagé.

In a separate argument, Wallace Morgan arghgs‘the mere classification of a group
of employees . . . as exempt under the FLSAoisby itself sufficient to constitute the necessary
evidence of a common policy, plaor practice that renderb putative class members as
‘similarly situated’ for § 216(bpurposes.” WM Br. 9 (citindenkins v. TIX Companies Inc.
853 F. Supp. 2d 317, 323 (E.D.N.Y. 2012)). Bemkinsis inapposite. Plaintiffs here rely on
more than the asserted misclassification of Agastsxempt as the basis for their FLSA claims.
Their declarations identify disaeewage-and-hour practs at Wallace Morgan as the source of
the allegedly systematic overénand minimum wge violations.

Finally, Wallace Morgan opposes conditionattiéieation on the ground that plaintiffs
have not shown that they and the proposed dolethave sufficient interest in this action.”

WM Br. 7. This Circuit does not imposech a requirement at this staggee Amendola v.
Bristol-Myers Squibb Cp558 F. Supp. 2d 459, 466 (S.D.N.Y. 2008) (citdrgunstein v. E.
Photographic Labs., Inc600 F.2d 335, 336 (2d Cir. 1978)) (“FLS$Aaintiffs are not required to

show that putative members of the collectivearctre interested in the lawsuit in order to

30 wallace Morgan is similarly wrong to claim tithe potential need for individualized inquiries
into whether an FLSA exemption applies puelds conditional certificato Wallace Morgan is
at liberty later to seek ded#ication if, following discoverythe need for an individualized
assessment of this issue becomes appaBad.Francis v. A & E Stores, Inblo. 06 Civ. 1638
(CS), 2008 WL 4619858, at *3 n.3 (S.D.N.Y. Oct. 16, 2008) (“[Cases] denying conditional
certification where fact-specifiequiry might be required[ ] seem to be against the weight of
authority in undertaking thanalysis at the first stage of the certifioatprocess, rather than
evaluating at the decertificatiorage whether the need for individual analysis makes a collective
action inappropriate.”)n re Penthouse2010 WL 4340255, at *4 (argument that class
certification is improper because the issug/béther plaintiffs qualified as independent
contractors will require an individuakd inquiry “borders on specious”).

28



obtain authorization for notice of the collectiveiae to be sent to potential plaintiffs. Weary
v. Metro. Prop. & Cas. Ins. Ca517 F. Supp. 2d 606, 622 (D. Conn. 2007) (“[l]dentifi[cation]
[of] other potential class memlsawho would want to participate this action, . . . at this
preliminary stage, is not required in the Secon@duii.”). In any event, the declarations of
Martin, Singleton, Piper, and Armstrong aredim than sufficient” to support conditional
certification of Wallace Mman-wide collective. Jeong Woo Kim985 F. Supp. 2d at 449.

The Court, therefore, approves collective certification of a class limited to all Wallace
Morgan employees in New York City whose job wagjather applications for enrollment in the
Lifeline Program during the relevant time period.

B. Proposed Judicial Notice and Consent Form

“Upon authorizing the distribution of notice totpatial opt-in plainfifs, the district court
maintains ‘broad discretn’ over the form andantent of the notice.’'Chhab v. Darden Rest.,
Inc., No. 11 Civ. 8345 (NRB), 2013 WL 5308004 *a6 (S.D.N.Y. Sept. 20, 2013) (quoting
Gjurovich 282 F. Supp. 2d at 106i{ing Hoffmann—La Roch&93 U.S. at 170)).

Plaintiffs seek approval ofjadicial notice and consentrio (the “Notice”), Prakash
Decl., Ex. 16, which they propose be distributedlt@utative class members via (1) first class

mail, (2) email, and (3) text messatjePl. Br. 22—-23. Additionally, they request authorization

31 The Court also rejects Wallace Morgan'’s cldlirat “additional discovery is necessary” before
the Court can certify a collectiveseeWM Br. 1. The allegations the FAC and plaintiffs’
declarations are sufficient. The Court is “obliged to wait for the conclusion of discovery
before it certifies the collectiv&ction and authorizes noticelflesias—Mendoz&£39 F.R.D. at
368;see also Lynch91 F. Supp. 2d at 369 (“Because courts do not weigh the merits of the
claim, extensive discovery is no¢cessary at the notice stage.”).

32 Plaintiffs propose a special “Text Notice” tisaates: “If you gathered plications for Lifeline
phones and services through AssemWireless at any time sincéiée years prior to initial
complaint], you may be entitled to join a lawstlaiming back pay. For additional information
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to send a reminder notice (“Reminder Notice”) to poéplaintiffs who hae not yet opted into
the action 15 days before the close of thigceqeriod. PI. Br. 24Prakash Decl., Ex. 19.

As a threshold matter, plaintiffs are directedevise the Notice to reflect the Court’s
restriction of the proposed collective to inclunidy those Agents employed by Wallace Morgan
in New York City. Defendants raise a numbeaddlitional objections tthe scope, content, and
manner of delivery of the notice. WM Br. 10-17; Sprint Br. 5 n.4; Eichb&gel, Exs. K, L.
The Court addresses these objections in turn.

1. Scope of the Notice

Plaintiffs propose that the Notice be sanall Agents who gathered Lifeline
Applications for Assurance \WWaless within the three-year period preceding the commencement
of this lawsuit, and that potential opt-ins beay 60 days to join the Bective action. PI. Br.
22-23; Notice, at 1. Wallace Morgan argues (hat two-year limitaons period is more
appropriate; (2) the limitations period shouldrbeasured from the date the Court grants
conditional certification, rather than from theaaf filing of the complaint; and (3) the opt-in
period should be less than 60 days. WM Br. 12—-13.

“The FLSA generally provides f@a two-year statute of linations on actions to enforce
its provisions, but allows a three-year limitatigregiod for ‘a cause adction arising out of a
willful violation.”” Herman v. RSR Sec. Servs..Lid2 F.3d 132, 141 (2d Cir. 1999) (citing 29
U.S.C. § 255(a)). When willfulness is disputedurts typically apply the three-year limitations
period in defining the scopd a collective actionGasparv. Pers. Touch Moving, IndNo. 13

Civ. 8187 (AJN), 2014 WL 4593944, at *6-Hamadoy 915 F. Supp. 2d at 668. Because the

about the case, including how to join, pleeak the workers’ attmeys at 612-256-3200.”
Prakash Decl., Ex. 17.
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parties here dispute the appliday of the willfulness standaradsompareFAC ] 128-37, 141
(alleging willfulness)with WM Br. 12 (“There has not been . . . a showing [of willfulness] in
this case.”), the Court will apply the three-year standard.

“[B]ecause the three-year statute of limitatiguesiod for willful FLSA violations runs
for each individual plaintiff until that individual ¢g@into the action, notice is generally directed
to those employed within tee years of the date of the mailing of the notidgittencourt v.
Ferrara Bakery & Cafe In¢.310 F.R.D. 106, 116 (S.D.N.Y. 2015) (citiag U.S.C. 88 255,
256; Whitehorn v. Wolfgang's Steakhouse, 767 F. Supp. 2d 445, 451 (S.D.N.Y. 2011)).
Plaintiffs argue that the Courtguld toll the statute of limitatiorte “avoid inequitéle results.”
Pl. Reply Br. 10 n.14. However, equitable tollisgppropriate “only imare and exceptional
circumstances,Phillips v. Generations Family Health Ct723 F.3d 144, 150 (2d Cir. 2013)
(internal quotation marks and citation omitted) hare a plaintiff has been prevented in some
extraordinary way from exercising his rightdghnson v. Nyack Hos@6 F.3d 8, 12 (2d Cir.
1996) (citation omitted}® Plaintiffs here have not alleg@ny such unusuat extraordinary

circumstance$’ Moreover, less than two and a halfmths have transpiresince the filing of

33 In determining whether to talhe statute of limitations, theo@rt should also consider whether
the plaintiff has “acted witheasonable diligence during the& period she seeks to have
tolled.” Zerilli-Edelglasss v. N.Y.C. Transit AytB33 F.3d 74, 80 (2d Cir. 2003) (internal
guotation marks omitted).

34 That Wallace Morgan and original defendassArance Wireless, LLC obtained extensions of
the time to answer the original complaint do®t constitute “extraordinary circumstances’—
especially because these extensions were dmigoccurred before the filing of the FAGee
Guzman v. Three Amigos SJL |ndo. 14 Civ. 10120 (GBD), 2015 WL 4597427, at *10
(S.D.N.Y. July 30, 2015) (three-and-a-half month delay between filing of plaintiffs’ motion and
its resolution “is not of a magnitudleat would justify tolling”);and Mark v. Gawker Media

LLC, No. 13 Civ. 4347 (AJN), 2014 WL 5557489 *at(S.D.N.Y. Nov. 3, 2014) (11-month

delay in resolving plaintiffs’ conditional appravmotion not “extraordinary” and thus did not
justify equitable tolling from the date the motion was filed).
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the FAC. The Court, therefore, declines quoiigably toll the statute of limitations “with the
understanding that challengesie timeliness of individuadlaintiffs’ actions will be

entertained at a later dateTtinidad, 962 F. Supp. 2d at 564 n.14 (quottigmadoy 915 F.

Supp. 2d at 668) (internal quotation marks omitte&cordingly, the Notice sl be directed to

all Agents employed by Wallace Morgan within three years of the date of issuance of the court-
approved Notice.

Finally, the Court approves the proposeddé®-opt-in period. Wke Wallace Morgan
argues that this period is toanlg, it fails to explain this objéon, except as a matter of self-
interest, or to suggest a more appropriatatiom. WM Br. 13. Sixt-day opt-in periods are
common in FLSA collective actiong/hitehorn 767 F. Supp. 2d at 452 (collecting casBsz
v. S & H Bondi's Dep’'t StoreNo. 10 Civ. 7676 (PGG), 2012 WL 137460, at *8 (S.D.N.Y. Jan.
18, 2012) (same). The Court finds a pdrof that length reasonable héte.

2. Content of the Notice

With regard to the content of the Noticefatelants first argue thétte proposed Notice’s
cursory statement that “Defendants deny thenRfts’ claims” does not adequately represent
defendants’ positions and defenses. WM Br.skE alsdichberger Decl., Ex. L, at 2. Indeed,
courts frequently direct plairiits to include a more expansive acat of defendants’ denials, as

well as the status of the amti, in the introduction section afcollective ation notice. Anjum

35 Wallace Morgan does not object to the distiimi of the proposed Reminder Notice. “Given
that notice under the FLSA is intended to infammany potential plaintiffs as possible of the
collective action and their right to opt-inh@ Court] find[s] that a reminder notice is
appropriate.”Chhal 2013 WL 5308004, at *1&ccord Michael v. Bloomberg L,Mo. 14 Civ.
2657 (TPG), 2015 WL 1810157, at *4 (S.D.N.Y. Apr. 17, 20L6pez v. JVA Indus., IndNo.

14 Civ. 9988 (KPF), 2015 WL 5052575, at *4 (Aug. 2015). Plaintiffs are, therefore,
authorized to distribute the Reminder Noticedhys before the close of the 60-day opt-in
period.
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2015 WL 3603973, at *15ee also Enriquez v. Cherry Hill Mkt. Carplo. 10 Civ. 5616 (FB),
2012 WL 440691, at *4 (E.D.N.Y. Feb. 10, 201&pproving language informing potential
plaintiffs that defendants intend naove to decertify the collecvaction). “[P]roportionality” is
“the key to assessing whether aposed notice adequately cagithe defendant’s position.”
Hernandez v. Merrill Lynch & CoNo. 11 Civ. 8472 (KBF), 2012 WL 1193836, at *5 (S.D.N.Y.
Apr. 6, 2012) (collecting casesiere, “[i]n review of the mposed notice, it is clear that
plaintiffs’ description of theicase is lengthier [and more détd] than the description of
defendants’ position.d. at *5. Accordingly, plaintiffs are direted, in consultation with the
defense, to amend the Notice to include (1) a more fulsome statement of defendants’ positions
and defenses, and (2) an explicit statementttiga€Court has not yet made any determination on
the merits of plaintiffs’ claims. The Court@ects counsel to work together harmoniously to
agree upon such text.

Second, Wallace Morgan asks that the Notice include contact information for defense
counsel. WM Br. 14. Enclosure of such inforroatis routine, and it, too, should be included in
plaintiffs’ Notice. See, e.gGonzalez v. Scalinatella, IndJo. 13 Civ. 3629 (PKC), 2013 WL
6171311, at *4 (S.D.N.Y. Nov. 25, 2013)jmarvin v. Edo Rest. CorpNo. 11 Civ. 7356
(DAB), 2013 WL 371571, at *3 (S.D.N.Y. Jan. 31, 20183h v. Shoe Mania, IndNo. 08 Civ.
9380 (LTS), 2009 WL 1357223, at *4 (S.D.N.Y. May 13, 2089).

Third, Wallace Morgan requests that the Notdeise potential opt-ins that they may
retain their own counsel. WM Bt4. Plaintiffs do not object tihis request. PIl. Reply Br. 9-10

n.13. Courts frequently approventpuage clarifying that opt-in plaiffs are “not required to

3¢ The Court approves Wallace Morgan’s pragbfanguage cautioning potential opt-in
plaintiffs not to contact defenseunsel directly if they choode join the action. Plaintiffs
should include this language in the Notice, as well.
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accept plaintiffs’ counsel as their ownGarcia v. Pancho Villa’s of Huntington Vill., Ina678

F. Supp. 2d 89, 95 (E.D.N.Y. 201@ccordSiewmungal v. Nelson Mgmt. Grp. LtNo. 11 Civ.
5018 (BMC), 2012 WL 715973, at 1£.D.N.Y. Mar. 3, 2012)Morris v. Lettire Const., Corp.
896 F. Supp. 2d 265, 274 (S.D.N.Y. 2012). Plainsfisuld modify the Notice to provide such
clarification.

Fourth, Wallace Morgan contends that putatpéin plaintiffs should be directed to
send their consent forms to the Clerk of Coutheathan to plaintiffs’ counsel, on the theory
that the latter practice implicitlgiscourages opt-in plaintiffs from selecting other counsel. WM
Br. 17. Courts in this Distrt are split on this issueCompare Fonseca v. Dircksen &
Talleyrand Inc, No. 13 Civ. 5124 (AT), 2014 WL 1487279,*at(S.D.N.Y. Apr. 11, 2014) (opt-
in forms should be returned to plaintiffs’ counseleduce the burden on opt-in plaintiffs and the
court),with Hernandez v. Fresh Diet IndNo. 12 Civ. 4339 (ALC) (JLC), 2012 WL 5936292, at
*2 (S.D.N.Y. Nov. 21, 2012) (consent forms mustsbheémitted to the Clerk of Court to avoid
discouraging opt-in plaintiffs from retaining their own counsel). The majority of courts,
however, have directed opt-ingohtiffs to mail the consent forms to plaintiffs’ counsgke,

e.g, Cordova v. SCCF, IncNo. 13 Civ. 5665 (LTS), 2014 WL 3512820, at *6 (S.D.N.Y July
16, 2014);Schear v. Food Scope Am., 297 F.R.D. 114, 128 (S.D.N.Y. 2018pnzalez

2013 WL 6171311, at *4elaney v. Geisha NYC, LL.€61 F.R.D. 55, 59-60 (S.D.N.Y. 2009).
Because the revised Notice will clarihat opt-in plaintiffs may retain their own attorneys, there
is no reason to depart frometimajority approach here&see Delaney261 F.R.D. at 60 (“Because
the notice states that opt-in plaintiffs caresetheir own counsel, theeis only a minimal risk

that opt-in plaintiffs will be discouraged froseeking their own counsel.”). Therefore, the opt-

in forms shall be returnable to plaintiffs’ counsel.
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Fifth, Wallace Morgan argues that the Noticestqrovide more information about what
participating in the case entails. WM BB-16. Specifically, Wallace Morgan asks that the
Notice inform potential opt-ins that they may fieguired to respond to written questions, be
deposed, and testify at tridld. at 15. Courts in this Districoutinely approve similar requests.
See, e.gWhitehorn 767 F. Supp. 2d at 450 (language notifying prospective class members of
“the possibility that they will beequired to participate in discovery and testify at trial . . . is
routinely accepted”)Romero v. Flaum Appetizing Corplo. 07 Civ. 7222 (BSJ), 2009 WL
2591608, at *6 (S.D.N.Y. Aug. 17, 2009). A brief ex@ton of the potentialesponsibilities of
opt-in plaintiffs is warranted e, as it will help putative class members make an informed
decision about whether to join this actidn.

3. Distribution of the Notice

Wallace Morgan argues that distributiontieé Notice should be limited to first-class
mail because plaintiffs have not demonstrateztish circumstances thaarrant email or text
message delivery, which Wallace Morgan contendy “distort[ ] . . . and compromise] | the
integrity of the notice process.” WM Br. 1Rlaintiffs argue tha¢mail and text message
distribution are necessary hejigen the high turnover of Agenénd the likelihood that mailing

addresses in defendants’ recomusy be outdated. PI. Br. 23.

3" However, the Court rejects Spratequest that the Notice inforphaintiffs that they “may be
assessed a pro rata share of the costs [of litigation]” if they do not pr8&eattichberger Decl.,
Ex. L, at 3. Although some courts have permitted such langseggee.g.Cordova 2014 WL
3512820, at *7;others have found language about potermiigts to be inappropriate [g]iven the
remote possibility that such costs for abseasslmembers would be other than de minimis, and
the risk of an in terrorem effetttat is disproportionate the actual likelihoothat costs . . . will
occur in any significant degreeBittencourf 310 F.R.D. at 117-18 (S.D.N.Y. 201®)ternal
guotation marks and citation omitted). T®eurt finds this reasoning persuasive.
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Courts in this Circuit routinely approve eirdistribution of noticeand consent forms in
FLSA cases.See, e.gln re Deloitte & Touche, LLP Overtime Litjgl1 Civ. 2461 (RMB)

(THK), 2012 WL 340114, at *2 (S.D.N.Y. Jatz, 2012) (allowing email notice because
“communication through email is the normPippins v. KPMG LLPNo. 11 Civ. 0377 (CM),

2012 WL 19379, at *14 (S.D.N.Y. Jan. 3, 2012) (“givbe reality of communications today,”
email notice is appropriate). Courts have g@leonitted text message distribution where, as here,
the nature of the employetaisiness facilitated high turnover rate among employees.
Bhumithanarn v. 22 Noodle Mkt. Coylo. 14 Civ. 2625 (RJS), 2015 WL 4240985, at *5
(S.D.N.Y. July 13, 2015kee alsaChamorro v. GhermeziamNo. 12 Civ. 8159 (TPG), Dkt. 17,
2(1) (S.D.N.Y. Feb. 25, 2013). The Court thuthatzes email distribution of the Notice and
dissemination of the Text Notice, as welldsdivery of the Notice by first class mail.

Wallace Morgan also asks the Court to omglamtiffs’ counsel to cease and desist from
initiating unauthorized communication witlhutative class members following conditional
certification of the proposed colléat. WM Br. 17. However, “[ih order for the Court to issue
a restraint on communications with a putativass| it ‘must be based upon a clear record and
specific findings that reflect a weighing of theed for a limitation and the potential interference
with the rights of the parties."Ruggles v. WellPoint, Inc591 F. Supp. 2d 150, 164 (N.D.N.Y.
2008) (quotingsulf Oil Co. v. Bernard452 U.S. 89, 101 (1981)). Here, there is no record of
any abuse or of any misleading statements anfitfs’ counsel thatvould jeopardize “timely,
accurate, and informative” noé to the putative clas$ioffmann-La Rochel93 U.S. at 172.
The Court, therefore, declines to restrict plifis’ counsel’s communid&ns with potential opt-

in plaintiffs.
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C. Production of Agents’ Contact Information

Finally, plaintiffs seek expedited disclosure, in electronic form, of the names, mailing
addresses, telephone numbers, email addredaes/locations of goloyment, and Social
Security numbers of all prosptive class members. Pl. B6. Defendants do not oppose this
request.

In light of the broad remedial purposes of the FLSA, the Court has “the power to direct
[defendants] to produce the nhames and comémtmation of potential plaintiffs.”In re
Penthousg2010 WL 4340255, at *5. Courts in thissifict commonly grant requests for the
production of names, mailing addresses, eaddresses, telephone numbers, and dates of
employment in connection with the conditiboartification of a FISA collective action.Chhah
2013 WL 5308004, at *1&ee, e.g.Chowdhury v. Duane Reade, Indo. 06 Civ. 2295 (GEL),
2007 WL 2873929, at *6 (B.N.Y. Oct. 2, 2007)in re Penthouse2010 WL 4340255, at *5;
Capsolas v. Pasta Res., Inblo. 10 Civ. 5595 (RJH), 2011 WL 1770827, at *5 (S.D.N.Y. May
9, 2011).Ji Li v. Ichiro Rest. InG.No. 14 Civ. 10242 (AJN), 2015 WL 6828056, at *5 (S.D.N.Y.
Nov. 5, 2015). The Court, therefore, grantsmgléfs’ request for such information—limited, of
course, to Agents employed by Wallace Morgan during the relevant p&riod.

“Although defendants do not specifically oppose the request to produce social security
numbers, [the Court] nevertheless conclude[s]ithatunnecessary to rege that disclosure at
this time.” Ji Li, 2015 WL 6828056, at *5. While, in light of privacy concerns, courts in this
District typically decline to compgdroduction of social security numbesge, e.g.In re

Penthousg2010 WL 4340255, at *T)amassia2006 WL 2853971, at *8, such discovery is

38 In light of the narrowed scope of the approved collective, productiiredbcation of Agents’
employment is not necessary.
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often permitted where demonstrably necessary to effectuate rsatec@yhitehorn767 F. Supp.

at 448 (collecting cases). Here, while plaintdsitend that Social Security numbers will assist
them in obtaining the most current mailing agk$res for putative class members, PIl. Br. 25 n.7,
they have not demonstrated the neitg$sr this sensitive informationSee Delaney261 F.R.D.

at 60 (“If Plaintiffs find that darge number of notices are returned as undeliverable, the Court
can consider the [request for disclosur&otial Security numbers] at that time Qhowdhury
2007 WL 2873929, at *6 (denying production of Sv&ecurity numbers where plaintiff had
“not demonstrated that such information willl & further reducing thalready low number of
notices that were returned undeliverable”).

Accordingly, the Court directs defendants, withO days from the entry of this Order, to
produce to plaintiffs’ counsel, in an electrofoemat, the names, mailing addresses, telephone
numbers, email addresses, and dates of employment of all Wallace Morgan employees whose job
was to gather applications for enrollmenthie Lifeline Program through Assurance Wireless
during the three years precedinguiance of a Court-approved Notite.

CONCLUSION

For the foregoing reasons, the Court graranfiffs’ motion for conditional certification
of a collective consisting of all Wallace Morgamployees who gathered applications for
enrollment in the Lifeline Program through Assiice Wireless at any point during the three
years preceding the issuance of a Court-approvéidéloHowever, the Court denies plaintiffs’
motions for conditional certificatioof a broader collective, defingd include either all Agents

nationwide or all thosemployed by Credico.

39 Based on the deadlines set forth below, the Goyrects that the Notice will issue by January
19, 2016.
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Defense counsel is directed to, within 10 days from the entry of this Order, produce to
plaintiffs’ counsel the names, mailing addresses, telephone numbers, email addresses, and dates
of employment of all putative class members.

Plaintiffs’ counsel is directed to provide defense counsel, by January 8, 2016, a revised
Notice, consistent with this Order. Defense counsel, in turn, is directed to notify plaintiffs’
counsel, by January 13, 2015, of any remaining objections to the Notice. Plaintiffs’ counsel
shall, by January 15, 2016, submit a revised, agreed-upon, Notice to the Court.

Finally, plaintiffs’ counsel shall distribute the Notice to putative class members within
five days of the Court’s approval of the revised Notice, and shall distribute the Reminder Notice
15 days before the close of the opt-in period.

The Clerk of Court is respectfully directed to terminate the motion pending at Dkt. 52.

fund A - Engplryns

Paul A. Engelmayer
United States District Judge

SO ORDERED.

Dated: January 4, 2016
New York, New York
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