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Plaintiff Natasha Taft claims that she was constructively discharged from her position as
chief compliance officer in the New York branch of defendant Agricultural Bank of China Ltd.
(“ABC”) in retaliation for bringing certain regulatory issues to the attention of the Federal
Reserve Bank of New York (“FRBNY”).! On January 6, 2016, the Court dismissed, with leave
to amend, Taft’s whistleblower claim under the Bank Secrecy Act (“BSA”), 31 U.S.C. § 5328(a).
Dkt. 50, reported at Taft v. Agric. Bank of China Ltd., No. 15 Civ. 5321 (PAE), 2016 WL 80209
(S.D.N.Y. Jan. 6, 2016) (“January 6 Decision”). Taft then timely amended her operative
complaint, adding substantial new allegations about what she reported to the FRBNY and how it

responded.

For the following reasons, the Court denies ABC’s renewed motion to dismiss.

! Taft also claims that she was discriminated against because of her gender. ABC has not moved
to dismiss that claim; discovery is underway.
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Background?
A. Facts

Taft was employed by ABC between August 2014 and June 5, 2015, when, she alleges,
she was constructively discharged. SAC P8ring this time, she was the chief compliance
officer and head of legal and compliance at ABC’s New York braittH] 6. Taft had 18 years
of experience in compliance and anti-money launderidg{ 9. As chief compliance officer,
she reported to Jason Zhang, the branch’s gemrteral manager; Ming Yu was the general
manager.ld. § 8. During this time, Taft was the griC” level female (referring to corporate
management) and the only non-Chinese female manay€f.10.

In her capacity as chief compliance officEaft “was responsible for ensuring that ABC
complied with the many regulations governirggtifansactions, including the [BSA] and its
corresponding federal regulationdd. § 15. Among other things, Taft and her Compliance
Department “were tasked with monitoring’etbranch’s “large number of international
transactions” to “ense that [ABC] adhered to antist®rism and anti-money laundering
regulations.”Id. 1 17-18. (The BSA principally requiresdncial institutions to keep records
and file reports that mighsaist government agenciesdetecting and preventing money
laundering.SeeBank Secrecy AcUnited States Dep't of the Treasury, https://perma.cc/YC7F-
3LEB.)

ABC used the network operated by the $tcfor Worldwide Interbank Financial
Telecommunication (“SWIFT”) to transmit information related to international financial

transactionslid. 1 18. ABC used the SWIFT “MT202” formtt prepare instretions relating to

2 For the purpose of resolving the motion to dissnthe Court assumes all well-pled facts in the
Second Amended Complaint, Dkt. 57 (“SAC”),lde true, drawing all reasonable inferences in
Taft's favor. See Koch v. Christie’s Int'l PL&G99 F.3d 141, 145 (2d Cir. 2012).



bank-to-bank transdaons, while transactions on behalf@mfstomers were prepared using the
“MT202 COV” format. Id. T 19.

In or around September 2014, Taft, followmdgp from members of her department,
discovered that “a staggering 3@¥ABC’s transactions, appraxiately, contained a code of
letters and numbers in field 21 of the MT202 forfhathich Taft knew was “not required to be
filled in and was generally left bi& in a bank-to-bank transactionld. 1 21-22. To Taft, this
indicated that the transaction was “not actuallyank-to-bank transfer, brather was a payment
made on behalf of a customer, so that a MTQQR/ format should havieeen used, containing
information regarding the transmittor and recipierid” § 23. On this basis, Taft became
concerned that ABC was “improperly labeling tractsons” so as “to hide information regarding
the transmittor and recipientld. I 24.

Taft believed that this practice possgibiolated the BSA’s “Travel Rule.’ld. § 26. The
Travel Rule, a regulation promulgated under the BSA, requires a transmittor’s financial
institution to include specifiedustomer-identifying informatichin any transmittal order of
$3,000 or more; it also requires ateimediary financial institutidito convey the same
information in any corresponding transmittal ordeeceivedfrom the transmittor’s financial
institution. See31 C.F.R. § 1010.410(f). Without suchstamer-identifying information, Taft

alleges, her Compliance Depariméwas unable to properly sn and monitor approximately

3 The required information generally includager alia, the name, account number, and address
of the transmittor, and the same identifying information for the recipient if such information is
received with the transmittal order.

4 An intermediary financial institution isfanancial institution that receives instructions
pertaining to a financial trangaen but is not the recipient'sge., beneficiary’s, financial
institution. See31 C.F.R. § 1010.100.



30% of the branch’s transactiottsensure” compliance with @e of Foreign Assets Control
(“OFAC”) and other anti-money laundering (“AML”) requirementd. { 27.

Taft brought these concerns to her boss Zlaaxagto chief financial officer Joe Franzese,
but she was told “she was wrong and that thexe no issues with the transactions [she]
identified.” Id. { 28. Thereafter, Yu and Zhang, contrarpast practice, refed to allow Taft's
Compliance Department to request informafimm ABC’s home office about the customers
associated with the identified transactiofg. § 30. Therefore, the Compliance Department
could not run the transactions through OFAC fdte determine if they involved prohibited
countries, such as Iran or Suddd. 1 31;see also id] 25 (describing otléransactions that
Taft learned, after an information requesthe home office nvolved such sanctioned
countries).

Taft ultimately advised Yu that “she had an obligation to report her findings to the
regulators and that she would so, regardless of whether ABC would consent or ridt.Y 33.
Taft agreed to “couch her concerns as a ‘estjfor guidance,” evethough ABC and Taft
knew that she was addressing “what she betlevas a potential @iation of law.” Id. § 34.

Shortly thereafter, Taft called Williamilton, the FRBNY’s Supervisory Manager of
Foreign Financial Institutions. On that call fiTalescribed ABC’s conduand her concern that
[ABC] was intentionally violatig the law,” pointing to “weak @iomer due diligence for trade
finance customers, lack of information on thg@ayments, heavy volumes of those payments,
misusing payment formats, a history of OFAgported potential vialtions, transactions
involving Iran, Sudan and otherghi-risk areas, weak [AML] matoring controls and a refusal

to respond to Compliance’s requests for informatidd.”] 35. She also told Hilton she had



“faced hostility from management” for raising these concelthsy 36. Hilton asked Taft to
send a memo reflecting her concerid.  37.

After ABC learned about this phone cdllforbade employees from speaking with
regulators unless Zhang Branzese were present. 1 38. Taft then prepared a memo, as
Hilton requestedld. § 39. Zhang “demanded significant imjmto the wording of Taft's memo
and sought to dilute the seriousnesthefconduct referenced in the memad:  40. But, Taft
alleges, ABC “never wanted” Taft to communiatith regulators atllland the communication
“only occurred because of Taft's independent effortd.”| 45.

The memo from Taft to Hilton, dated Nowber 10, 2014, begins by referring to their
“recent conversation.” SAC, Ex. A, at 1 (“Meio The Memo expresses “concerns” and seeks
“guidance” about the Compliance partment’s discovery of a “number of transactions related to
clearing US Dollars for ABC’s Trade relatedstomers for Letters of Credit and Collection
transactions,” with respect to which ttiestomers “are not identified on [the] payment
messages.’ld. at 1. The Memo states that “Complia believes this represents risk for
adequate OFAC screeningAKL monitoring controls.” Id. at 2.

The Memo reports that, before seekihg FRBNY’s guidance on this issue, the
Compliance Department “reached out to otherkdsaconsulting firms and the regulators to
better understand what the regulgitexpectations are and whaetimdustry practices are with
respect to such transactiondd. It adds that “Compliance wamt able to identify specific
regulation with respect to such scenari@thiough it identified “vapus methods” in the
industry for addressing the issuel. The Memo concludes by stating that “Trade Finance is a
new frontier for money laundering and the regulatwestaking a very firm approach to ensure

clearing banks have adequate policies and clsritiand, therefore, “we seek your guidance to



further address this issueld. at 3. Attached to the Memo was a document titled “Travel Rule
Violation Example.pdf.”ld. at 2. That document appears to be a print-out from the SWIFT
messaging system; at the top of the documenigsae, perhaps Taft, has scrawled “Trade Fin.
Transaction without orig/ben.Id. at 4.

On February 4, 2015, the FRBNY—specifigd.awrence F. Rostoker, Supervisory
Team Manager of the Financial Institutiong@rvision Group—responded to the Memo with a
letter addressed to Zhang and YaeeSAC, Ex. B (“FRBNY Letter”);see als&SAC { 43
(alleging that the letter was in response ]mNMemo). The FRBNY Letter said that “there is
concern that MT202 payment messagee inappropriately beinged for trade finance-related
transactions rather than the MT202COV paynmessages, which would include details of the
underlying originators and benefities or the customers andémunterparties.” FRBNY Letter
at 1. The FRBNY Letter added that ABC wasdipessing significant volumes of trade finance-
related transactions via MT202 messagdd.” This fact, “coupled witloverall heightened risks
posed by trade finance activities due to the Eckdequate transparencyl,] raise concerns of
undue BSA/AML and OFAC risks to the branchd. at 1-2. Therefore, the FRBNY wrote, “it
is prudent for the branch tequire transparen@bout all underlying customers in such
transactions,€.g, by instructing its home office andtleer respondents” that the MT202 COV
format should be used where the bank-tokb@ansfer relates toustomer activity.ld. at 2.

Taft alleges that, as a result of the FRBN\fter, ABC “was required to alter its business
practices” to ensure greater transparency before its rggdatery examination. SAC 1 45. And
ABC’s management “became furious at Taftifapacting their business and exposing [ABC] to
potential compliance and regulatory consegasnand sought to punish her for doing sial.”{|

46. ABC took various adverse actions against. Tehese included: §Iprohibiting her from



communicating with regulators andtside attorneys; (2) transfaerg her job responsibilities to a
person with no compliance experience; (3) diagerg her and blaming her for the regulators’
response; (4) requiring her to report to the ichimancial officer, which allegedly harmed her
independence and ability to do her job; (5) refustgpprove certain of her decisions on critical
matters; and (6) pressuring her to terminate other employ@e$47. Ultimately, ABC
allegedly sought to punish Taft by terminating hm®st senior compliance officer, even though
Taft had just given the officer strong performance evaluatiokal. I 49.

These alleged adverse actions caused“Saftere emotional and physical distress,”
1 48, requiring medical attention and ultimately eagiJ aft to apply for short-term disability
leave on or about April 6, 201&l.  50. Soon thereafter, Tdfed a formal complaint of
gender and whistleblower discriminationtvABC’s human resource departmadt,f 51, and
retained counseid. 1 53. ABC investigated Taft's ogplaint and ultimately rejected her
allegations.Id. 1 54. With her disability leave set to expire on June 5, 2015, Taft decided not to
“return to the same workplace where she hashiseibjected to [gender] discrimination and
whistleblower retaliation.”ld.  56.

B. Procedural History

On July 9, 2015, Taft filed an initial ComplainDkt. 1 (“Compl.”). It brought three
claims: (1) gender discrimination in violati of the New York City Human Rights Lagee id.
11 33-42; (2) whistleblower stirimination under the BSAge id 1 43—-49; and (3)
whistleblower discrimination under the Fingaldnstitutions Réorm, Recovery, and
Enforcement Act (“FIRREA”), 12 U.S.C. § 183%ge id.fT 50-56.

On September 18, 2015, ABC moved to disrthessecond and third claims. Dkt. 16.
On October 6, 2015, Taft filed an amended compl®kt. 24 (“Am. Compl.”), which dropped

the FIRREA claim but retained the others.



On October 30, 2015, ABC moved to dismiss BSA whistleblower claim. Dkt 27.
After briefing and argument, the Court dissed this claim with leave to amen8eeJanuary 6
Decision at *12.

On January 27, 2016, Taft filed the SAMkt. 57. On February 17, 2016, ABC again
moved to dismiss the BSA whistleblower claiikt. 61. ABC filed a brief in support of its
motion, Dkt. 65 (“ABC Br.”), and the declaran of Kimberly A. Haviv, Dkt. 64 (“Haviv
Decl.”), and attached exhibits. On March 2, 201#&ft filed a brief in opposition, Dkt. 68 (“Taft
Br.”), and the declaration of Brian Heller, Dkt. ®eller Decl.”), and attached exhibits. On
March 9, 2016, ABC filed a reply brief, Dki3 (“ABC Reply Br.”), and the supplemental
declaration of Kimberly A. Haviv, Dkt. 70 (“Hav Supp. Decl.”). On April 1, 2016, the Court
held argument. Dkt. 81 (“Tr.”).

Il. Legal Standards on a Motion to Dismiss

To survive a motion to dismiss under Rule 12(b)(6), a complaint must plead “enough
facts to state a claim to relitfat is plausible on its face Bell Atl. Corp. v. Twombly650 U.S.
544, 570(2007). A claim has “facial plausibility whehe plaintiff pleads factual content that
allows the court to draw the reasonable infeegiha@t the defendant is liable for the misconduct
alleged.” Ashcroft v. Igbal556 U.S. 662, 678 (2009). A complaint is properly dismissed where,
as a matter of law, “the allegations in a cdaurt, however true, could not raise a claim of
entitlement to relief.”Twombly 550 U.S. at 558.

In considering a motion to dismiss, a distdourt must “accept[] all factual claims in the
complaint as true, and draw(] all reasonabferences in the pintiff's favor.” Lotes Co. v. Hon

Hai Precision Indus. Co753 F.3d 395, 403 (2d Cir. 2014) (quoti@amous Horse Inc. v. 5th

5> The dates in this paragraph reflect the slate which the Court received the materials, not
when those materials were publicly pasin redacted form on ECF.



Ave. Photo In¢.624 F.3d 106, 108 (2d Cir. 2010)) (intergabtation marks omitted). However,
“the tenet that a court must accept as truefdlte allegations contained in a complaint is
inapplicable to legal conclusionslgbal, 556 U.S. at 678. “Threadbare recitals of the elements
of a cause of action, supported by mewaclusory statements, do not sufficéd. “[R]ather,
the complaint’dactual allegations must be enough to raigggat to relief above the speculative
level,i.e., enough to make the claim plausiblétista Records, LLC v. Doe 804 F.3d 110,
120 (2d Cir. 2010) (quotinfwombly 550 U.S. at 555, 570) (internal quotation marks omitted)
(emphasis iArista Records
1. Discussion

The Court begins by reviewing the Janué@mpecision, which dismissed Taft's BSA
whistleblower claim with leave to amend. lethanalyzes whetherdlSAC’s new allegations
have cured the deficiencies the Court iderdifi&inally, the Court examines two new arguments
by ABC for dismissal. One is that the SAdils to plead causation because it does not
adequately allege that ABC knehe substance of Taft's convelisatwith Hilton. The other is
that the FRBNY is not one of the regulatory ingtdns with respect to which reports of potential
BSA violations are protected.

A. The January 6 Decision

Taft's whistleblower protectionlaim arises under a provisionthie BSA, codified at 31
U.S.C. § 5328(a), which provides:

No financial institution or nonfinanciatrade or business may discharge or
otherwise discriminate against any emggeyvith respect to compensation, terms,
conditions, or privileges of employment because the employee (or any person
acting pursuant to the request of the employee) provided information to the
Secretary of the Treasury, the Attorneyn@el, or any Federal supervisory agency
regarding a possible violation of any pr&en of this subchapter or section 1956,
1957, or 1960 of title 18, or any regtiken under any such provision, by the
financial institution or nonfinancial trade or business or any director, officer, or
employee of the financial institutiar nonfinancial trade or business.



Thus, as the January 6 Decision summarizedB®BA protects “(1) employees of financial
institutiong who (2) provide information regardingpassible violation of specified laws and
regulations by the financial instttan, its directors, officers, @mployees, to (3) the Treasury
Secretary, Attorney General, or ‘any Federglesuvisory agency,’ froni4) employment-related
discrimination (5) because they made sackport.” January 6 Decision at *4.

Moving to dismiss, ABC argued that (1) mot Taft, “provided information” to the
FRBNY; (2) the information provided did notromern “a possible violation” of the BSA or
regulations thereunder; and (3)fTimadequately pled causation-e-, that she suffered adverse
employment actiobbecauseshe provided such information.

1. Did Taft Act on Behalf of ABC?

As to the first argument, the Court rejecf8IC’s invitation to categorically exclude
compliance personnel like Taft from the protectionhaf BSA. It held that such employees are
“not precluded from stating a retaliation claimder the BSA merely because the retaliation was
in response to a report that the employee’s jdedgtion required her to make.” January 6
Decision at *6. Of course, the Cowmoted, “it does not follow thaverycommunication by a
compliance officer about a possible violatiodaw by the bank or an officer or employee falls
within the scope othe statute.”ld. (emphasis added). Thatiecause whistleblower protection
does not extend to those who “merely servthadank’s chosen conduits for making such
reports on the bank’s behalfld. at *7. Instead, the putative whieblower must allege that she

“actedindependentlyf the bank.”1d.

6 Section 5328(a), however, does not apply “wibpect to any financial institution or
nonfinancial trade or business which is subjecection 33 of the Federal Deposit Insurance
Act, section 213 of the Federal Credit Union Amtsection 21A(q) of the Home Owners’ Loan
Act.” 31 U.S.C. § 5328(e).

10



Applying these principles, the Court noted ttregt Amended Complaint itself alleged that
ABC “permitted” Taft to send the Memuml. at *8 (quoting Am. Compl. § 16), and that the
Memo and the cover email to whichwiais attached suggested ABC'’s inpug, in the use of the
first-person plural (“we”yather than singular (“I"Jo denote the authotd. To be sure, there
were also allegations suggesting that ABC redigtaft’'s support for sending the Memo. But §
5328(a), the Court observed, “does not covialiegion against an employee for internal
communications or dissentld.

Nevertheless, the Court granted leave teranon this issue because (1) Taft did not
have the benefit of the Court’s—or, indeedy aourt’'s—articulation othe governing standards
under 8§ 5328(a); and (2) Taft amivably could elaborate on hategations about these matters
in a way that would adequately pleth@ requisite independence from ABSee id.

2. Did Taft Provide Information Regarding a Possible Violation of the
BSA or its Regulations?

Noting that 8 5328(a) pretts those who mereprovide informatiorregarding a possible
violation, the Court held that an employee dogsheed to explicitly namthe law or regulation
that may have been violatetd. at *9. And the mere fact thatcommunication is couched as a
request for “guidance” does not “necessagiglude it from whistleblower protectionld. at
*10. However, the Court noted, “merely expragsa grievance or noting a suboptimal practice”
will not suffice. Id. at *9. A contextualizedassessment of the particular information conveyed
to the regulator” must be undertakdd. at *10. “In some cases,” the Court observed, “the four
corners of the report to the regulator wilffse” to clarify whether the report provided
information regarding a possible violatiold. In other cases, “additional allegations (perhaps

elaborating on the background to the report or tgalagor's response to it) may be necessary to

11



show that the conveyed information ‘redf@d] a possible violation’ of law.’ld. (quoting 31
U.S.C. § 5328(a)).

Applying these principles, théourt found the Amended Compiadeficient. The Court
noted that the Memo specifically states thatft's own Compliance Department ‘was not able
to identify [a] specific regulatiorgoverning the conduct in questionld. (quoting Memo at 2).
Thus, the Memo did not just fail to name a legguirement that may have been violated, which
is not necessarily conclusive; it more or ldssclaimedthat any such requirement existed.
Therefore, the Court held that the Memo alons fuasufficient, within its four corners, to
adequately plead” that Taft provided inforia regarding a possibigolation of law. Id. at
*11.

The Court, however, granted leave to ameding that Taft might be able to use the
FRBNY Letter (to which the Amended Complaint re@mhclusorily alluded) to demonstrate that
the information she provided conoed a possible violation of lawsee id. The Court also
invited Taft to elaborate on halleged conversation with Hilton.

3. Did the Memo Cause the Alleged Retaliation?

The Court assumeatguendathat, under 8§ 5328(a), proted conduct “need not be the
sole cause of adverse employment action toifyueg actionable retadtion, and such causation
may be shown indirectly, by mesnf circumstantial evidencegg, temporal proximity.ld.

The Court held that the adverse actions Tafgallewere not so distant in time from the Memo
as to sever any plausible cauigait. It also noted the plausiliy of the alleged timing: ABC
allegedly retaliated against Taft not at the twhéhe putative protectezbnduct, but at the time
that her conduct allegedly redounded B@s detriment—when the FRBNY respondesie id.

at*12.

12



The Court invited further briefing on the apprape causation standard in the event Taft
amended her complainGeed. at *12 n.17.

B. New Allegations in the SAC

The Court now turns to the SAC, analyzing its new allegations in light of the legal
standards and principles desed in the January 6 Decision.

1. Did Taft Act on Behalf of ABC?

Taft makes three new categories of allegatirelevant to assessing her independence
from ABC in providing information to the FRBNY.

a. New allegations about ABC'’s resistance

First, the SAC alleges with particularity the manner in which ABC resisted, opposed, and
undermined Taft's effort to investigate and rgmm her concerns, in otrast to the Amended
Complaint, which conclusorily Eged that ABC “strongly resistl” her. Am. Compl { 15. The
SAC alleges that, after Taft broughgr concerns to Yu and Zhang, they refused, contrary to past
practice, to allow the Compliance Departmenteiguest information éim ABC’s home office
about the customers associated with the identifetsactions. SAC { 30. This prevented the
Compliance Department from running the transacttbrsugh OFAC filterdo determine if they
involved sanctioned countrie$d. § 31;see alsd] 25. Furthermore, after ABC learned about
Taft’'s call to Hilton (but before Taft preped the Memo), ABC forbade employees from
speaking with regulators unless Zgaor Franzese were preseid. § 38. These actions, which
the Court must assume to be true on a motia@hsimiss, are fairly reatb reflect a concerted
effort to stop Taft from investigating orperting her concerns, natere grudging acquiescence

to Taft's proposal teontact the FRBNY.
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b. New allegation of Taft's ultimatum

Second, the SAC alleges that, before $afike to Hilton or drafted the Memo, she
advised Yu that “she had an obligation to repert findings to the reguiars and that she would
do soregardlessof whether ABC would consent or notld. 33 (emphasis added). Thus,
although Taft agreed to “couch her cems as a ‘request for guidanced’ { 34, and although
Zhang “demanded significant inputanthe wording of Taft’'s memojd. 1 40, the SAC alleges
that Taft gave ABC an ultimatum, limiting ABC’s rdie giving input as t@ report that Taft was
already committed to making. This allegatiancepted as true, undermines the alternative
version of events—one that the Amended Clamnp, by contrast, di not exclude—in which
Taft was a mere conduit for ABC’s views andnhich Taft merely persuaded ABC that it
should contact the regulator. leatl, the SAC alleges that Taft effectively dragged ABC to the
FRBNY kicking and screaming.

While ABC argues that the ultimatum “adds natiiito Taft’s claim, the case it cites for
that proposition is inapposite. ABC Br. 12 (citiHdl v. Mr. Money Fin.Co. & First Citizens
Banc Corp, 309 F. App’x 950, 962 (6th Cir. 2009)). Hill, the plaintiff had theatened to file a
suspicious activity report, but was firbdforehe could do so; he preeded, therefore, on a
theory of preemptive retaliatiorSee id. The Sixth Circuit’s rejeon of that theory—holding
that the BSA is “clear that retaliation méisiiow the provision of information to a specified
federal authority,id.—has no application here. Heregt8AC's allegation of an ultimatum
bears on—and helps clarify—who is properly considered the “provider” of the information, as
between the employee who contacted the FRBNY and her employer. The fact of an ultimatum
supports a finding that Taft, and decidedly th@t FRBNY, was the dring force behind the

report to the FRBNY.

14



Segarra v. Federal Reserve Bank of New YbrkF. Supp. 3d 304 (S.D.N.Y. 2014), also
cited by ABC, is inapposite, too. ABC notgsgarras holding that, under a whistleblower
provision similar to the BSA’s, “protectiongt@ach when an individual discloses protected
information to a third party, not when siseasked to alter that informationltl. at 310;seeABC
Br. 12-13. But while ABC is correct that the BSA does not protect internal dissed&nuary
6 Decision at *7 n.10, the alleged conversasi between Taft and ABC are relevaatbecause
they constitute protected conduct in themsellaspecause they shed light on whether Taft's
externalreports to the FRBNY are properly dbwied to her, as opposed to ABC.

C. New allegations regarding the Taft/Hilton phone call

Third, the phone call to Hilton, as alleged,sncdearly independent of ABC. The SAC
alleges that, before the phone call, Taft agredchtoe her concerns asraquest for guidance.”
Id.  34. It then alleges that, on the subsequéhfledt “described . . . her concern that [ABC]
was intentionally violating the law.Td. I 35. This suggests that Tedhegedon her pledge to
ABC to frame the issue more innocuously. FurtBdC’s alleged reaction to the phone call—
forbidding its employees from speaking witlguéators without Zhang or Franzese presient]
38—suggests that it was quite displeased witlptiene call. As such, it is in tension with
ABC’s notion that the phone catierely “carr[ied] out [an] atorized communication.” ABC

Br. 147

*k*k

" ABC also notes that the FRBNY Letter was a&dded to Yu and Zhang, not Taft, and that it
refers to information “provided by the branciFRBNY Letter at 1. Cmpeting inferences can
be drawn from these facts, but they do ndilgoresolve whether it was ABC or Taft that
controlled the information conveyed in the Meara on the call. On ABC’s motion to dismiss,
the inferences on this point must be drawn in Taft’s favor.

15



On the basis of the three sets of new allegatio the SAC, the Court holds that Taft has
now adequately pled the requisite indegence to make the reports to the FRBINYS rather
than ABC's.

2. Did Taft Provide Information Regarding a Possible Violation of the
BSA or its Regulations?

The Court first summarizes the SAC’s nevegéhtions on this point, and then analyzes
whether they satisfactorily plead that Taft pdad information regarding a possible violation of
the Travel Rule, a regulation under the BSA.

a. New Allegations in the SAC

The SAC amplifies the allegations in tAenended Complaint in three respects.

First, whereas the Amended Complaint did aitéch the Memo and quoted just a single
sentence from fseeAm. Compl. { 16, the SAC now attaches the Memo and, importantly,
provides background necessary to understanshtbenation it conveyed. The SAC describes
the alleged differences between the MT202 tliedMT202 COV formatsxplaining why Taft
believed the latter should havedm used to identify the customers involved in a large number of
international transactionsSeeSAC [ 18-27. The SAC also explains how the fact that
customers were not identified interfered witle Compliance Department’s responsibility to
monitor transactions for complie@ with OFAC and AML controlsld. § 27.

Second, the SAC elaborates oa #ilegation, made cursorily in the Amended Complaint,
that Taft expressed her concerns to Hilton over the ph®aeAm. Compl.  17. Specifically,
the SAC alleges that, speaking with Hilton befshe sent the Memo, Taft “described ABC'’s

conduct and her concern that [ABC] was mienally violating the law” based on her

8 The Memo was nevertheless cognizable bectigs€ourt deemed it to be incorporated by and
integral to the Amended Complainianuary 6th Bcision at *1 n.3.
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observations of ABC’s “weak customer duegkince for trade finance customers, lack of
information on those payments, heavy volumethose payments, misusing payment formats, a
history of OFAC reported poteativiolations, transactionsvolving Iran, Sudan and other high-
risk areas, weak [AML] monitoring controlséa refusal to respond to Compliance’s requests
for information.” SAC | 35. The SAC thudds the allegation th#fte phone conversation
covered topics beyond thoaddressed in the Memo-s-ABC itself recognizesSeeABC Br.
16.

ABC argues that, because the SAC allegesthgMemo “reflected the concerns that
Taft had already raised with Hilton,” SAC { 4hd because the Memo itself refers to the phone
conversationseeMemo at 1, Taft literallycould nothave “raised this variety of other matters
with Hilton by phone.” ABC Br. 16. But ABC’slaim that the Memaontradicts the SAC’s
new allegations does not follow. The Memo cbhbitoadly synopsize thencerns that Taft had
telephonically raised without fully reporting therkurther, that ABC had a hand in editing the
Memo, whereas Taft alone was party to thewdh Hilton, helpfully explains why the Memo
might not have fully replicated the call. Rather, the phone call, as recounted in the SAC, is fairly
viewed as a supplement to the more anodynedleTo determine whether the SAC states a
claim, the Court therefore must assess the tatima impact of what Taft, in the two fora
together, allegedly conveyed to the FRBNY.

Third, and most important, the SAC attacties FRBNY Letter responding to Taft's
reports. The Amended Complaint had allegedingthbout the FRBNY’s response, save that it

“caused serious concerns for ABC.” Am. Confpl9. The FRBNY’s response, however, helps
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clarify what Taft reported. See Balko v. Ukrainian Nat. Fed. Credit Unidio. 13 Civ. 1333
(LAK) (AJP), 2014 WL 1377580, at *19 (S.D.N.Y. M&8, 2014) (noting that “events that
followed [plaintiff's] disclosures” showed thher disclosures concernpdssible violations of
law) (cited in Januarg Decision at *9}°

The FRBNY Letter reported “concern that BO2 payment messages are inappropriately
being used for trade finance-related transastirather than the MD2COV payment messages,
which would include details of the underlyinggbnators and beneficiaries or the customers
and/or counterparties.” FRBNIYetter at 1. According to the FRBNY, the high volume of such
transactions, “coupled with ovdireightened risks posed by tefinance activities due to the
lack of adequate transparency|,] raise concerns of undue BSA/AML and OFAC risks to the
branch.” Id. at 1-2. Therefore, the FRBNY concluded,isiprudent for the branch to require
transparency about all underlying customers in such transactgogspy instructing its home
office and “other respondenttiiat the MT202 COV format shalibe used where bank-to-bank
transfers relate to customer activityl. at 2.

b. Do the new allegations satisfactly plead that Taft provided
information regarding a possiblealation of the Travel Rule?

To determine whether the SAC’s allegatiomglicate a possible violation of the BSA
requires closely examining the one legal provismwhich Taft has pointed—the Travel Rule, a

regulation promulgated under the BSA.

® ABC acknowledges that the FRBNY Letter waddressing the subject matter of the memo,”
Tr. 9, and does not argue that it addressed rsattdraneous to those raised by Taft.

10 Judge Peck’s Report and Recommendation was adopted by Judge Kaplan in an unpublished
Order. SeeDkt. 52, No. 13 Civ. 1333.

11 ABC does not argue that the Travel Ruleusside the scope of the BSA’s whistleblower
provision or that it lack the “force of law.”Segarra 17 F. Supp. 3d at 312.
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As noted, the Travel Rule imposes different requirements on banks depending on whether
they are transmitting (a.k.a. originating) or intermediary banks. In transmittal orders of at least
$3,000, a transmitting bank must include certainarost-identifying information. 31 C.F.R. 8
1010.410(f)(1). Intermediary banks that receive thed forward a transmittal order, in contrast,
must include, in their correspand order, the same customeentifying information only “if
received from the sender.” 31 C.F.R. § 1010.410(f)(2).

Thus, as relevant here, an intermedianykbean violate the Travel Rule by failing to
convey customer-identifying information thateceived from the transmitting bank. The
Memo, standing alone, does not suggest thatpraftided information about such a violation.
SeeJanuary 6 Decision at *11. The Memo expressecern that, “[a]s an intermediary bank,
[ABC] does not see ultimate stomer information since it is not included in the payment
message” and that the transactions “ultimately lwvevgustomers that are not identified.” Memo
at 1. The Memo thus ggests that ABC was nagceivingcertain information, and therefore
was not in a position to violate the Travel RuRarts of the FRBNY Letter, which is somewhat
inscrutable, can be read toggiest the same, as when the FRBNY advises ABC to inform its
home office and “other respondents” that tkagpuld use the moteansparent MT202 COV
format for transactions related to customer activigeFRBNY Letter at 2.

However, the phone call and the FRBNY Lettaken together and drawing reasonable
inferences in Taft's favor, make it plausiblatfaft provided informi@gon suggesting that ABC
was hiding information that did receive—conduct which wouldaolate (or at least potentially
violate) the Travel Rule. Asow alleged, during the phone call, Taft told Hilton that she
observed ABC “misusing payment formats” andttshe perceived a “lack of information” on

“heavy volumes” of trade-finance payments. SAB5Y These allegations fairly plead that Taft
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reported information suggesting not merelgttABC was passing alorggtransmitting bank’s
deficient information, but was taking stepsctmceal information that was required to be
reported. See als®AC { 24 (alleging Taft was “concerhthat the bank was improperly
labeling transactions made on behalf of customers as bank-to-bank transadtidas to
information regarding the transmittor and recipient”) (emphasis added).

Consistent with this, the FRBNY tter expresses concern that ABC was
“inappropriately” using the MT202 format insteaf the MT202 COV format. The latter format,
it states, “would include details tfe underlying origiators and beneficiaries or the customers
and/or counterparties.” FRBNY tter at 1. This aspect of tR&RBNY’s response, particularly
the words would includg’ can be read to suggest thia¢ FRBNY understood from Taft that
ABC, while capableof providing customer-identifyingnformation, was not doing so.

The new allegations also give contextlie FRBNY’s expression, in its letter, of
“concerns of undue BSA/AML and OFAC risksttee branch.” FRBNY Letter at 2. Although
“undue risks” certainly do natecessarilymply violations of law, in light of the SAC’s other
allegations, they do raise tpessibilityof it, and a possible violatias all that is required to
state a claim? Therefore, the SAC adequately glsahat Taft was concerned about, and
reported to the FRBNY informatin regarding, a possible schetaénide customer-identifying
information that ABC had received, bgter alia, using (or, in Taft's words, “misusing”) opaque

or improper payment formats.

12 particularly given the FRBNY's express refate to the BSA, ABC'’s suggestion that Taft
reported only possible violations of “the OFA€gime” is not persuasive. ABC Br. 19.
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ABC makes counterarguments to the effaet Taft's allegations are implausible
because, if they were true, either the FRBNY ait herself would havbehaved differently than
the SAC alleges.

As to the FRBNY, ABC argues that its letterABC was “not at all consistent with the
behavior of a regulator adviseg a whistleblower” of a violabin of law. ABC Br. 17. ABC'’s
argument is unpersuasive given the standardsrgomng a motion to dismiss. Although ABC’s
suggestion that the FRBNY would have reacted to such a diselagih greater alarm is not
without force, the FRBNY Letter is sufficientlyesh to suggest that the information that Taft
reported concernedpssibleviolation of law. And that th letter was addressed to ABC'’s
President in China, as opposed to the New Ywoaach alone, may be read to indicate that the
FRBNY took the matter seriously.

A footnote in the FRBNY Letter which neither party addresses further supports the
inference that the FRBNY had been presented information evidencing a possible violation
of the BSA. The footnote, which follovise FRBNY’s reference to BSA/AML and OFAC
risks, includes a link to a 2014 settlemagteement between OFAC and BNP Paribas SA
(“BNPP”), pursuant to which BNPP paid OFAC rg&s1 billion to settle claims that it had
“engaged in a systematic practice . . . that concealed, removed, omitted, or obscured references
to, or the interest or involvement of, sanctiomarties in [SWIFT] payment messages sent to
U.S. financial institutions.”See Settlement Agreemedépt’ of Treasury,
https://perma.cc/79LA-FJ9Z, | 3. The settlensgreement notes that BNPP had used less
transparent payment messages like MT202 fordactions involving sanctioned partiég. 5.
Although the BNPP settlement agreement doesneoition intermediary banks, the FRBNY'’s

citation of this sizable settlemeagreement involving claims eérious financial misconduct is
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at odds with ABC’s quotidian chacterization of the FRBNY Lette On the facts pled, the
FRBNY clearly had concerns about some aspect(8BC’s practices. At the motion to dismiss
stage, the Court cannot say that these concldnsot bespeak a possible violation of law.

ABC also argues that the fact that Taft did cite the Travel Rule by name in the phone
call with Hilton “undermines any claim that sivas reporting a possible violation of any law or
regulation.” ABC Br. 19. ABC notes that ffatouts her knowledge and experience” as a
compliance officer and that she alleges that the Travel Rule was on her mind by the time she
spoke with Hilton.Id. (citing SAC 11 9, 26, 28). But, as the Court has noted, the BSA does not
require such explicitnessSeeJanuary 6 Decision at *9. A owpliance officer who recites the
underlying facts and her attendaoncerns need not refierhaec verbdo a particular provision
to come within the whistleblowgarotections of the BSA.

Therefore, the Court holds, the SAC adeqyaiteges that Taft provided information
regarding a possible violam of the Travel Rule.

C. Other possible theories dfravel Rule violation

In her opposition brief, Taft appears altemaly to pursue a new theory: that ABC was
actually acting as ansmittingbank and was “simply claiming to be an intermediary to avoid
providing required information.” TaBr. 20. The Court agrees with ABC that this theory is
inconsistent with the Memo, tension with the FRBNY Letterna not adequately alleged in the
SAC. See, e.gMemo at 1 (As an intermediary bankABC] does not see ultimate customer
information . . . .”) (emphasis added).

Taft's submissions, however, can also be takeimply a subtly different theory of a
potential violation of law constent with ABC’s having acted as an intermediary bank.
Transmitting banks, she suggests, were providing ABC less information about customers than

they were required to provide; ABC knew thia¢ transmitting banksere doing so; and ABC
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nevertheless facilitated the transactions. Havirg that the SAC squarely pleads a report of a
possible Travel Rule violation by ABC (through diéeged failure to convey information in its
possession), the Court need regolve here whether this ahative theory—effectively, aiding
and abetting, or willfully assting, a transmitting bank’s violathns—would represent a “possible
violation” of the Travel Rule. The parties ardibérty in discovery to pursue this alternative
theory®?

C. Causation

As noted, the January 6 Decisionited the parties to brighe standard of causation in
connection with claims under 8 5328(&eeJanuary 6 Decision at *12 n.17. In response, ABC
pursues dismissal on the ground that the SACSdu plead that ABC was ever made aware”
of the topics Taft discussed by phone with Hiltang thus could not have retaliated against her
on account of the phone call. ABC Br. 16.

The SAC’s allegations are, however, su#fit to allege such knowledge. The SAC
alleges that “ABC learned th@aft had spoken to theRIBNY,” and that ABC reacted
negatively, by prohibiting employees from unsuperviseatact with that igulator. SAC { 38.
The reasonable inference is that ABC learnedTafithad covered unflattering topics during the

phone call, as Taft elsewhere alleg€geMcNett v. Hardin Cmty. Fed. Credit Uniphl8 F.

B There are few precedents construing the terrssite violation.” In comparison to statutes
protecting whistleblowers wheasonably believéhey are reporting violations of laseel8
U.S.C. § 1514A; 15 U.S.C. § 2087, the Eighth @iirbas stated that the BSA’s standard—
“information regarding a @sible violation"—sets bwer hurdle for whistleblowersHaley v.
Retsinas138 F.3d 1245, 1248 (8th Cir. 1998) (“[Altugh section 2302(b)(8) requires that the
whistleblower reasonably believe the employes Wialated the law, section 1831j(a)(2) requires
only that the disclosure contain informatioridancing ‘any possible violation of any law.”)
(emphasis added). Taft isldgerty to pursue the theorydh as a compliance officer, she
reasonablybelieved that an intermediary bank couldur liability under tle Travel Rule if it
processed transactions knowitgt the transmitting bank hatblated the Travel Rule by
furnishing ABC with legally inadequate customer-identifying information.
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App’x 960, 964 (6th Cir. 2004) (reversing summarggment for defendant where there was
genuine issue of material fagigarding whether defendant “realized that . . . [plaintiff] was the
[regulator’s] source,” even wherefdadant had no actual knowledgdphnson v. Department
of Defensewhich ABC cites and which turned on the lack of allegations that the decisionmaker
“learn[ed] of the protected disures prior to terminating petitioner's employment,” is thus
inapposite. 97 F. App’x 325, 326 (Fed. Cir. 2004) (cited at ABC Br. 15, 16).

ABC also argues that the SAC does not sp=dlfy claim that Taft was “retaliated
against for what she communicated to Hilbghphone® ABC Br. 16 (emphasis added). But
while the SAC connects the retaliation most diyeto the FRBNY Letter, it also alleges that
“ABC’s management, who had repeatedly oppokaftis efforts to even speak with the
regulators, became furious at Taft for impactimgir business . . . and sought to punish her for
doing so.” SAC 1 46. In contextmpacting their business” isif#y read to connote “impacting
their businesby providing information to the FRBNYSee alsad. at § 73 (“ABC blamed Taft
for opening them up to exposure through ¢c@nmunications with the [FRBNY].”).

The Court accordingly finds treusation requirement satisfied in its prior decision.
SeelJanuary 6 Decision at *11-12.

D. Is the FRBNY a “Federal Supervisory Agency”?

ABC raises one final challenge: that Tpfovided information to the wrong entity.

The BSA’s whistleblower provision protedtsose who “provided information to the
Secretary of the Treasury, the Attorney Genenany Federal supervisory agency.” 31 U.S.C.
§ 5328(a). In briefing the earlier motion to dismibg parties did not adess this requirement.
Therefore, in the JanuaryB&Ecision, the Court assumadyuendad‘that the FRBNY, as a
member bank within the Federal Reserve System,Federal supervisory agency’ within the

meaning of the statute,” January 6 Decisiotdat.7, while inviting the parties to brief that
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issue. ABC now argues that Taft’s claim fdokcause the FRBNY is not a “Federal supervisory
agency.” SeeABC Br. 20-23.

The BSA does not define that terf8ee31 U.S.C. § 5312. ABC correctly notes that,
elsewhere in the U.S. Code, this term encassps the Board of Governors of the Federal
Reserve System (“the Board” or the “Fedd&takerve Board”), but not Federal Reserve Banks
like FRBNY. Seel2 U.S.C. § 1881 (defining “Federal smysory agency” as “the appropriate
Federal banking agency, as defined in secti813(q) of this title”); 12 U.S.C. § 1813(q)
(defining “appropriate Federal banking agenay including the Federal Reserve Boasde
also12 U.S.C. § 1831j(e) (defining “Federal barkagency”); 12 U.S.C. § 2902(1) (defining
“appropriate Federal financial supesory agency”). The term “Federal supervisory agency” in
31 U.S.C. § 5328(a) thus clearly indes the Federal Reserve Board.

There is limited circuit court precedent whether communications with the regional
Federal Reserve Banks, like FRBNY, are pritéainder the BSA or similar whistleblowing
statutes? In Hill, the Sixth Circuit appeared to assume that the “Federal Reserve Bank,” as the
district court put it, was &ederal supervisory agency2”Hill v. Mr. Money Fin. Co.491 F.

Supp. 2d 725, 727 (N.D. Ohio 200Hill, 309 F. App’x at 960. There are, however, relevant

district court authorities. The Stwtrn District of Ohio held thaeports to local Federal Reserve

n an arguably analogous context, the FifthcGit declined to address whether disclosures to
the FBI, “a federal agency falling under the auitlyasf the Attorney General,” were protected
under a statute protecting disclosute the Attorney Generabchroeder v. Greater New
Orleans Fed. Credit Unigr664 F.3d 1016, 1023 n.6 (5th Cir. 2011).

15 Because the term “Federal Reserve Bank” as usddliis potentially imprecise, the Court
accessed the record of the case on PACER.puitagive whistleblowing communication was an
email to an individual whose address (__@cléwirg) indicates that he worked for the Federal
Reserve Bank of Cleveland, not the Federal Reserve Bb#lid No. 06 Civ. 1639 (DAK) (N.D.
Ohio), Dkt. 43, Ex. M.
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bank examiners “unquestionably” constituted régptw the Board under FIRREA, 12 U.S.C. §
1831j. Mann v. Fifth Third Bank09 Civ. 14, 2011 WL 1575537, at *3 (S.D. Ohio Apr. 25,
2011)% And Judge Peck of this District recentlyichéhat, under the Federal Credit Union Act’s
whistleblower provision, commucations with regional Nation&redit Union Administration
examiners could be protected even though teitst refers to the National Credit Union
AdministrationBoard—the three presidential appointe€ee Balkp2014 WL 1377580, at *14—
18; see also McNettl18 F. App’x at 964 (parties agrettt speaking with examiner was
protected activity). Judge Peck explained thahft$tatute’s parallel reference to the Attorney
General™—whom the BSA also identifiesapotential recipient of whistleblowing
communications—supported this outcome, becawadatety references to the Attorney General
in the U.S. Code are usually understood as shwitfa “the Department of Justice or an agency
under the Attorney General’s authorityBalko, 2014 WL 1377580at *17.

These precedents support holding that 3.0. § 5328(a) protects a whistleblower’s
report of possible violations of law not merédythe seven Governors of the Federal Reserve
Board, located in Washington, D.C., but to thogegainder their authority and on their behalf.
See idat *15 (“Balko provided informatioto NCUA examiners designated by the NCUA
Board to act on its behalf.”). The FRBNY goalifies. The Federal Reserve Board is

empowered to delegate “any of its functionsdstde from policymaking and rulemaking—to the

16 ABC’s attempts to minimize this case are unavailiBgeABC Br. 22 n.11. That defendants
“all but concedel[d]” the issue is not sigo#int, since the court independently rul&ke Mann
2011 WL 1575537, at *3 (“Defendants, howevéte o authority . . . and the Court finds
none.”). And theManncourt’s reference to “Federal bangiagency” was appropriate, because
FIRREA defines that term to encompass the Fdeeserve Board. 12 U.S.C. § 1831j(e).
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Federal Reserve Banks. 12 U.S.C. § 248(k\nd a BSA regulation degates “[a]uthority to
examine institutions to determine compliancéJBSA regulations]” to “the Board of
Governors of the Federal Reserve System with respect to those financial institutions regularly
examined for safety and soundness by FédRaaerve bank examiners.” 31 C.F.R. §
1010.810(b)(2). The Board’s website confirms thatresponsibilities delegated to the Federal
Reserve Banks “include the conduct of field eistions and inspections of state-chartered
member banks, bank holding companies, and foreggk offices in this country.” Heller Decl.,
Ex. C, at 68

More specific to this case, the FRBNDétter makes clear that the FRBNY conducts
examinations of ABC’s New York branch oretBoard’s behalf. Signed by the “Supervisory
Team Manager” in the “Financial Institution@rvision Group,” the FRBNY Letter states that
it was “prepared by an examiner selectedppraved by the Board of Gernors of the Federal
Reserve System” and is “the property of the Board of Governtalsdt 2 n.5see also idat 1

(referring to the FRBNY's prior joint “report of examinatiort®).Notably, the Treasury

17 Quoting this provision, ABC fails to explain why this case implicates the Board’s retention of
policymaking authority.SeeABC Reply Br. 10.

8 The Court takes judicial notice of this offitigovernment website, as is common on motions
to dismiss.See Wells Fargo Bank, N.A. v. Wrights Mill Holdings, LLZ7 F. Supp. 3d 156,
166 (S.D.N.Y. 2015).

19 The congressional testimony of a Federal ResBoard member confirms that the Federal
Reserve Banks are responsible for conducting exatians, on behalf of the Board, to assure
compliance with the BSA: “It has been our Istanding policy that Federal Reserve supervisors
incorporate a Bank Secrecy Act compliance amiitmoney laundering program component into
every safety and soundness examinatimmducted by a Federal Reserve BanBank Secrecy

Act Enforcement: Hearing Before the Sen. Comm. on Banking, Housing, and Urban Affairs
108" Cong. (2004)4vailable athttps://perma.cc/VF3L-KRCV) (statement of Susan S. Bies)
(emphasis added3ee also id(“During the period of 1995 through 1998, the Federal Reserve,
through the Federal Reserve Bank of New Yookducted four examinations of Banco
Popular.”) (statement of Senator Sarbanes, quatsgjtiement agreement) (emphasis added).
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Department advises that a bank wt8A-related questions may contact the Federal Reserve
Board, but the bank’s “primary [BSA] examinatiaathority,” which in the case of ABC’s New
York branch, given the above, appears to keRIRBNY. Haviv Decl., Ex. D,  17. Itisno
answer that, as ABC notes, the Board hasdawlegated interpretation of the BSA and AML
requirements to the Federal Reserve Banke8C Reply Br. 10. The FRBNY’s function
relevant to ABC was to perform examinatidasassure BSA compliance, a function which ABC
does not dispute was delegatedhe FRBNY by the Board.

In claiming that reports to the FederalsBe/e Banks fall outside § 5328(a)’s protection
for whistleblowers, ABC rges on inapposite caseSeeABC Br. 21-22. In one, involving the
Board’s responsibility under the Freedom of Information Act to produce documentation for loans
issued by the Federal Reserve Banks, the SecandiGioted that only the latter have the
power to make loans, and thus “Congress divithe powers” between the regional banks and
the Board.Fox News Network, LLC v. Bd. of Governors of the Fed. Reseryé&@&y$:.3d 158,
161 (2d Cir. 2010) (quotingox News Network, LLC v. Bd. of Governors of the Fed. Reserve
Sys, 639 F. Supp. 2d 384, 396 (S.D.N.Y. 2009)). tat decision rested on the Circuit's
judgment that “the lending activities of thedeeal Reserve Banks do not take place ‘on behalf
of’ or under the ‘delegateaiuthority’ of the Board.”ld. The opposite is true of the Federal
Reserve Banks’ field examinati authority, an issue to whi¢tox Newsdoes not speak.

In another case cited by ABC, the Eighth Gitdeld that the Federal Reserve Bank of
Kansas City was not an “agency” under FedBrdke of Appellate Procedure 4(a)(1)(B), which
gives federal agencies 60 days to fileodice of appeal when party to a suficott v. Fed.
Reserve Bank of Kan. Cj##06 F.3d 532, 538 (8th Cir. 2005). But the Circuit acknowledged

that “courts have treated thedezal Reserve Banks as federagagjes in other contextsId. at
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537 (citingFed. Reserve Bank of Boston v. Comm’r of Corps. & Taxat@® F.2d 60, 62 (1st
Cir. 1974));see alsdraichle v. Fed. Reserve Bank of N34. F.2d 910, 916 (2d Cir. 1929)
(FRBNY is “a governmental agency under the dicecof the Federal Reserve Board” as to
regulation of open market trams@mns). And the “[m]ost impaant[]” consideration for the
Eighth Circuit was that “the rati@ale behind Rule 4 . . . is napplicable” to Federal Reserve
Banks. Id.

More apposite i8rink’s, Inc. v. Board of Geernors of Federal Reserve Systdit6 F.
Supp. 116 (D.D.C. 1979), which held that Federal Reserve Banfedaral agencies for
purposes of the Service Contract Atd. at 120. Like this cas@&rink’s involved an undefined
statutory term that should beberally construed to effectuathe [statute’s] humanitarian
purposes.”ld. Similarly here, it is unrealistic to canse § 5328(a) to regua an employee, to
gain whistleblower protection, to directly cant the Governors of the Federal Reserve Board,
the Treasury Secretary, or the Attorney Genertll a report of possibl BSA violations. ABC
has cited no case law requiringt@atial whistleblowers to lefmg so far up the food chairtee
Balko, 2014 WL 1377580, at *17 (rejecting defendatirgerpretationof the statutory
language” where it “would frustrate the purposehaf legislation and unjustifiably narrow the
whistleblower protection Congresgended”). It is more consistewith the statutory purpose to
protect a report to a local regulatory exaenjrwith whom the putative whistleblower may
already be familiar.

The Court, therefore, holds that the FRBIS a “Federal supervisory agency” for
purposes of § 5328(a).

CONCLUSION

For the reasons above, the Court deABE's motion to dismiss Taft's BSA
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whistleblower claim. On the facts pled in the SAC, Taft acted independently of ABC in
providing information to the Federal Reserve Bank of New York—for these purposes a “Federal
supervisory agency”’—regarding a possible violation of the Travel Rule under the BSA.

The Clerk of Court is respectfully directed to close the motion pending at docket number

61.

SO ORDERED. Pm/{ A &W

Paul A. Engelmayer b 4
United States District Judge

Dated: May 12, 2016
New York, New York
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