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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT ORNEW YORK

CINEMA VILLAGE CINEMART, INC.,

Plaintiff,
No. 15€v-05488(RJS)
-V- OPINION AND ORDER

REGAL ENTERTAINMENT GROUPet al,

Defendants.

RICHARD J. SULLIVAN, District Judge:

Plaintiff CinemaVillage Cinemart (“CVC”) bringthis action against Regal Entertainment
Group (“Regal”) and unidentified Regal employees (De€x)2,alleging that Defendanentered
into unlawful trade agreemestwith various film distributors and tortiouslyinterfered with
Plaintiff's prospective economic advantagdow before the Court is Defendant Regatistion
to dismiss the Amended Complaint for failure to state a clgponwhich relief can be gnted
underFederal Rule of Civil Procedure 12(b)(6). For the following readoefgndaris motion is
granted.

|. BACKGROUND

A. Facts

This caseconcernghe competitive market fdicenses to shomewly releasedeature
lengthfilms.! CVC operates théive-saeen “Cinemartimovietheateicomplex inthe Forest Hills

neighborhood of Queendew York Locatedon a side streetmong antique shopthe Cinemart

I The following facts are taken from the Amended Complaint, filed ctolé2r 20, 2015. (Doc. No. 30mended
Complaint” or “Am. Compl.”).) In ruling on Defendarg motion, the Court has also considered Deferidant
memorandum of law (Doc. No. 35 (“Mem.”)), Plaintiff's opposition (Doc. N® (‘®pp’'n”)), and Defendars reply
(Doc. No. 37(“Reply™)).
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offerslow ticket and concession prices and seprésarilylocal, elderly customergAm. Compl.
1918-2Q 23) Regaloperates hundreds of movleatercomplexes across the country, including
the “Midway” theatercomplexin Forest Hills. The Midway isn upscale, modeminescreen
multiplex thatfeatures stadiurstyle seating ansgitson a main thoroghfarenearthe commercial
centerof Forest Hills. Thetwo theaters are situated about a mile apdd. 117, 23.)

Both CVC and Regal purchase licenses for “itst” films from national film distribution
companies such as Warner BroBwyentieth &ntury Fox,Universal, and Disney.“First run”
refers to a film’s initial theatrical release. The first run typically lastg ariéw weeks before
secondarnand tertiaryreleases to pagerview, DVD, and internet streamingld. 9 11.) For a
variety of reasons, theatrical exhibition is most profitable during the first run, aftezhwhi
moviegoer demandenerallyabates (Id. Y11, 24.) Access to firstun licenses isritical to the
commercial viabilityof both CVC and Regal.ld. 1 24.)

In January2015, Waner BrosadvisedCVC that it was willingo licensefirst-run films to
be shown at th€inemart on the same datesaéthe Midway. (Id. 132.) A month later, however,
Warner Bros. informed CVC that it would not license figt films to be shown at both the
Midway and the Cinemart simultaneousiydit confirmed this decision by letter timextday.
(Id. 19135—36.) Warner Bros.aboutface folowedthe Midway'srefusalto play a particular first
run film, American Sniperonthe same dates as the Cinemait. { 32-35.) CVC hasalso
struggled to obtain firstun licenses from other major rfl distributors. 1. 11 37-38.) CVC
attributesits licensing difficulties to the distributors’ apparent preference for stgp¥iistrun
films exclusively at the Midway.Id. 1 47.) Specifically, CVC claims thatariousfilm distributors
have refused to license fimin films to the Cinemads a reslt of exclusivedealingagreements

(“clearances”)with Regal; CVC further claimshat Regal extracted these agreements from the



film distributors, against their economic interests, by using its considerabletnpaker as a
major nationwide theatehain. (Id. §125-32.)
B. Procedural History

OnJuly 14, 2015 CVC, a New York corporation whose principal place of business is
New York,filed the first complaint in this actioagainst Regal, a Delaware corporatwith its
principal place of business Tennessee, artie John Do®efendantsnone of whom have been
furtheridentified or served. (Am. Compl. 1 5-7; Doc. No. 1.) On October 20, 2015, after a pre-
motion conference,CVC filed an Amended Complainasserting threeauses of action(1)
violation of the ShermaAntitrustAct, 15 U.S.C. § 1; (2) violatioof New York General Business
Law 88 3406-370 (the Donnelly Act); and (3) tortious interference with prospective economic
advantageinder New York law (Am. Compl 11 55-76.) Regalfiled its motion to dismis®n
December 18, 2015. (Doc. N84.) The motion was fully briefed on February 1, 2016. (Doc.
No. 37.)

[I. LEGAL STANDARD

To withstanda motion to dismiss unddRule 12(b)6) of the Federal Rules of Civil
Procedure, a complaint must “provide the grounds upon which [the] claim ra3tSI"Commc’ns,
Inc. v. Shaar Fund, Ltd493 F.3d 87, 98 (2d CiR2007) see alsdred. R. Civ. P. 8(a)(2) &
pleading that states a claim falief must contain . . a short and plain statement of the claim
showing that the plader is entitled to relief . . . .")lo meet this standardl|gintiffs must allege
“enough facts to state a claim to relief that is plausible on its fagell’ Atl. Corp. v. Twombly
550 U.S. 544, 570 (2007)A claim has facial plausibility when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the defendesieifoli the misconduct

alleged.” Ashcroft v. Igbal556 U.S. 662, 678 (2009).



In reviewing a Rule 12(b)(6) motion to dismiss, a court must accept as truzetakhlf
allegations in the complaint and draw all reasonable inferences in favor of thigfplahTSI
Commchs 493 F.3d at 98That tenethoweve, “is inapplicable to legal conclusionslgbal, 556
U.S. at 678.Thus, a pleading that offers only “labels and conclusions” or “a formulatatien
of the elements of a cause of action will not dowombly 550 U.S. at 555If the plaintiff “ha[g
not nudged [its] claims across the line from conceivable to plausible, [its]l@ommust be
dismissed.”ld. at 570.

[ll. DISCUSSION
A. Sherman Act Claim

Section 1 ofthe Shermam\ntitrust Act prohibits “[e]very contract, combination . . . , or
conspiracy, irestraint of trade or commerce among the several Stat&sU.S.C. § 1 Because
restraint is‘the very essence of every contracourts have longonstruedhe statuteo proscribe
only those arrangements that unreasonably restrain. tdddél Soc. of Proff Eng'rs v. United
States435 U.S. 679, 6888 (1978).To plead a violation ddectionl, then, a plaintiff must allege
facts showing (1) “a combination or some form of concerted action betwésasatwo legally
distinct economic dities,” and (2) “that the agreement constituted an unreasonable restraint of
[interstate]trade.” Capital ImagingAssocsP.C. v. Mohawk Valley Med. Assocs., 896 F.2d
537, 542 (2d Cir1993). Defendant Regal argues that the Amended Comgaiistto properly
plead either element. The Court agrees.

1. Concerted Action

Beause Sectiorl “does not prohibit [all] unreasonable restraints of trade . . . but only

restraintseffected by a contract, combination, or conspiracy,™trecial questioh with regard

to the first elemernis whethera plaintiff plausiblyalleges anticompetitive conduct stemming from



anagreementrather than from inebendenor parallelbusinesslecisions. Twombly 550 U.S. at
553. To survive a motion to dismis$a complant must contain ‘enough factual matter (taken as
true) to suggest that an agreement [to engage in anticompetitive conductjadas’ mn re
Elevator Antitrust Litig. 502 F.3d 47, 50 (2d Cir. 2007) (quotifigzombly 550U.S. at556). A
plaintiff may allege facts constitutingeither direct evidence of an agreement or circumstantial
evidence that allows the Court to infer thestence of an agreememilonsanto Co. v. Spraiite
Serv. Corp. 465 U.S. 752, 764 (1984)A plaintiff may not, howevermake “conclusory
allegation[s] of agreement. Twombly 550 U.S. ab57, see also Amron v. Morgan Stanley Inv.
Advisors Inc. 464 F.3d 338, 344 (2d Cir. 2006) (“[B]ald assertions and conclusions of law will
not suffice”). Nor may a plaintiff allege factthat are merelycompatiblewith an unlawful
agreement Snce business arrangements that result from independent action can ofterleresemb
those that result from unlawful agreement, a complamist provide some factual context
suggesting [that thparies reached an] agreemémipt facts that would be ‘merely consistent’
with an agreemerit Anderson News, LLC v. Am. Media, In@80 F.3d 162, 1884 (2d Cir.
2012) (quotingfwombly 550 U.S. at 549, 5%7see also Monsantd65 U.S. at 764complairt’s
allegations must plausibly suggest “conscious commitment to a common schegredidsi
achievean unlawful objectivg); Mayor & City Council of Baltimorey. Citigroup, Inc, 709 F.3d
129, 136 (2d Cir. 2013[‘[A]lleging parallel conduct alone is insufficigreven at the pleading
stage.”).

CVC’'s Amended Complaint purports to allege fathst constituteboth direct and
circumstantial evidence of unlawful agreements between Regabarmals film distributors.
Noneof CVC'’s allegations however plausibly suggests the existencesathagreemerst The

Amended Complainfirst recountsa series of interactions betwe@&@VC and Warner Bros.,



culminating in Warner Bros.’ refusal to continuegtantCVC licensego play itsfirst-run films.
(Am. Compl. 11 3236.) The Amended Complairthendetails one phone conversation in which
an unnamed Warner Bros. representatiiermed CVC that “Warner Bros. headquarters in
California was in talks with Regal on this issueld. (f 35.) On the basis othat vague and
unattributedallusionto Regal, the Amended Complaidéclaresthat Warner Bros. acted “[i]n
furtherance of [an] exclusive clearance agreement with Reddl)” This baldassertionhowever,

is thekind of “conclwsory allegation of agreemérthat “does not supply facts adequate to show
illegality.” Twombly 550U.S. at557. To claimthe existence of an exclusive dealing arrangement
is simply to recite a conclusion of law. To support that conclusion with nating specific than
alleged‘talks” between Warner Bros. and Regaho remedy The Amended Complaint’s meager
factual allegationsegardingthe dealings between RegahdWarner Bros. are speculative and
conclusory, and thus wholipadequate tsupportthe existence of an unlawful agreement under
Sectionl.

The Amended Complaint fageno better with its allegations afinlawful agreements
between Regal and varioagherfilm distributors (Am. Compl. 1 25, 282, 37#46) In this
regard,CVC relies pmimarily on (1) the assertiorthat it has been unable to obtain licen$es
“many” first-run films, “especially for the largest, highgstofile blockbuster$ from a number of
major distributordesidesdNarner Bros (id. 137-38),and (2)the presumptiothatthis state of
affairs was caused by “Regal’s representativdemanding and receivingkclusive agreements
from the distributorsi@l. 1 25, 32,38-39, 43). The Amended Complaint supplemetiese
conclusoryassertios with observations about Regal’'s considerable market pangrabout the
favorable terms CVC has offered film distributoid. ([ 26—27, 40—4p, both of which,CVC

argues supportthe inference that Regal wrested exclusive dealing agreementstHeofitim



distributorsby usingundue pessureand threats of retaliatiaind. 9 28-31, 4243, 45-46, Opp'n
8-10) The Amended Complaint alseportsthatrepresentatives of variofitm distributorshave
“acknowledged that Regal obtained clearances and that Regal controlled the clearddc§s.”
40.)

Once again,hese allegations fail to constitute “plausible grounds fer ian[unlawful]
agreementsufficient to state an antitrust claifiwombly 550U.S. at 556 First, even if thefilm
distributors’refusal to license firstun filmsto CVC is “consistent with"a conspiracy or some
other form of unlawful agreement, it is, on the facts alleged, “just as much in limewide
swath of rational and competitive business strategy unilaterally prorptsammon perceptions
of the market.” Id. at 551. As Regalargues(seeMem. 7), and common sense confirni®egal
could havemadethe unremarkable business decision to devoteres to films thatdo not play
simultaneoushat a nearby theatern light of that decision, idtributorsof first-run films might
reasonablyave elected to license filmsfkegalrather thario CVC, perhapseeinggreatewvalue
in Regal’s brand, locatiomnd ‘upscalé amenities (Am. Compl. 1 17421, 23.) Without more,
the simple fact thatvarious film dstributorshave chosen to deal with Regal and not CVC is
“merely consistent” with an agreementhich isclearlynot enough to establish the first element
of a Section 1 claim Twombly 550 U.S. ab57, see alsoMonsanto 465 U.S. at 761a( party
“generally has a right to deal, or refuse to deal, with whomever it likekng as it does so
independently”);Williams v. Citigroup, InG.No. 08cv-9208 (LAP), 2009 WL 3682536, at *5
(S.D.N.Y. Nov. 2, 2009l t is certainly not illegal for om party to announce terms of dealing and
the counterparty to acquiesce to those terms ., aff'§l in part and vacated in part on other

grounds 659 F.3d 208 (2d Cir. 2011).



Similarly, CVC'’s assertionghat (i) agentsof severalfilm distributors representedthat
Regal holdssomesort of exclusive dealing agreementnd (ii) certain “industry individuals”
intimated that Regal obtained those agreements by threat and cogkanoiCompl.|140, 44)are
as conclusory and devoid specificsasCVC'’s “firsthand assertions They say nothing about
the Cinemart or CVC specifically, nor do they say anything more genalailyt the contents of
the agreementavhen or how thewere entered, whatheaters offilms they concernedor the
nature of the suppedthreatsthat induced themNeedless to sayhereis noreasoro treatthe
vague andconclusoryallegations of industrynsidersdifferently from CVC's own vague and
conclusoryrepresentations A legal conclusiorwithout sufficientsupporting factsa “nudge”it
“across the line from conceivable to plausible” doepass mustemerely because tomesfrom
a third party. Thus, evencaepting as tru€VC’s characterizations ofeports fromindustry
insiders, thoseeports stillamount to“bald assertions and conclusions of law” which, without
further specific factual allegations, “will not suffice®mron 464 F.3d aB44 seealsoPort Dock
& Stone Corp. v. Oldcastle Ne., In&07 F.3d 117, 121 (2d Cir. 200{@iving “no effect” on
motion to dismiss to “legal conclusionsuched as factual allegations”).

For all these reasons, the Cofimds thatthe Amended Complaint allegesthingmore
than condudhat is merelgonsistenwith concerted actigrand no facts suggestitttat the parties
actually reached an agreemenio state a claim under Sectidnof the Sherman Actnore is
needed

2. Unreasonable Restraint of Trade

Even ifthe Amended Complaint sufficiently alleged the existence of agreenenisdn

Regal and the filndistributors dismissalMould still be warranted, since the Amended Complaint

also fails toplausiblyallegean unreasonableestrairt of trade the second element ofSectionl



claim. As noted abovef a Sectionl plaintiff “establishes the existence of an illegal contract or
combination, it must then proceed to demonstrate that the agreement constituted amaivieeas
restraint of trade either per se or under the rule of reagapgital Imaging Assac, 996 F.2dat

542 Where, as here, a complgite¢ads a violation dbectionl on the basis of vertical agreements
that donot involve pricefixing, courts analyzehe allegedly anticompetitive practice according to
therule of reasonK.M.B. Warehouse Distréy Inc. v. Walker Mfg. Cp61 F.3d 123127 (2d Cir.
1995). That analysisseeks to determine if the alleged restraint is unreasonable because its
‘anticompetitive effects outweigh its procompetitive effectsE&L Consulting, Ltd. v. Doman
Indus. Ltd, 472 F.3d 23, 29 (2d Cir. 2006) (quotiAdantic Richfield Co. v. USA Petroleum Co.

495 U.S. 328, 342 (1990)). At the pleading stage, the rule of reason requires a plaintiff to allege
facts ‘showing that the challenged action has hadoal adverse effect on competition as a
whole in the relevant market.K.M.B. Warehouse61 F.3d at 127. Exclusive distributorships,
which are “presumptively legal,” do not alomenstituteactual harm to competition.E&L
Consulting 472 F.3d at 30see als Elecs. Commc’ns Corp. v. Toshiba Am. Consumer Prods.,
Inc., 129 F.3d 240, 244 (2d Cir. 1997) (“Nor is it a violation of the antitrust laws, without a showing
of an actual adverse effect on competition mavkee, for a manufacturer to terminate a
distributor . . . and to appoint an exclusive distributor.”).

CVC’s Amended Complaint defines the relevant market as the Forest Hills neighborhood
of Queens, New York (Am. Compl. 1122, and claims three harms to competition in that market:
(1) elimination ofretail competition and reduced consumer choice; (2) higher box offide a
concession prices; and (3yeductionin the number of screens on which moviegoers can watch
first-run films (d. 1 48-52;see alsdOpp’'n 15417). Upon inspectionhoweverthe Cairt finds

thatnone of these constitutes market harm that amounts to an unreasonable restaaiat of t



First, it is improper tocharacterizeéhe harmsalleged by CVCas threeand distinct
Elimination of competitiormay leado higher prices and fewer choices in a given marketheut
elimination of competitions not in itself a separate actionable harfinerule of reason weigh
the anticompetitiveeffectsof the elimination of competition against any procompetigffeds.
E&L Consulting 472 F.3d a9 (emphasis addeddismissing antitrust claim whegaintiff
allegedno actual injury to competitiobeyondexistence okxclusive distributorship see also
Elecs. Commds 129 F.3dat 241 dismissing antitrust clainwhere plaintiff alleged no actual
injury to competition beyond elimination of competition between sellers of samecfjrodiius,
in assertinghat Regal has eliminatetbmpetitionin the relevant markeCVC simply states a
potentialcause of actual magkinjury, not a standalone market harm

Second, and relatedly, to the extérgelimination of competition harms competitors rather
than consumersr competition as a whole, it is not a market harm under the Shermarbéet.
Brunswick Corp. v. Pueblodsvl-O-Mat, Inc, 429 U.S. 477, 488 (1977) (“The antitrust laws . . .
were enacted for the protection of competition not competitors.”). The Amended Gumpla
attempts to link CVC’s alleged “exclusion from the market for st films” to “foreclose[d]
access [to] a unique product,” which in turn “harm[s] the competitive prdcéssn. Compl.
59.) Butthis chain of reasoninmerely establishes that, on the facts asserted, consumsts
watch firstrun films at one theater rather than at another. Without ri@estate of affairs does
not constitute actionable harm, sint@nsumers’ inability to buy the same product from a
different seller only harms that seller, and does no cogeizelym to competition as a whdle
Bookhouse of Stuyvesant Plaza, Inc. v. Amazon.com9B&e.F. Supp. 2d 612, 620 (S.D.N.Y.
2013);see alsdSix West Retail Acquisition, Inc. v. Sony Theatre Mgmt. Chiqa. 97cv-5499

(LAP), 2004 WL 691680, at *10 (S.D.N.Y. Mar. 31, 2004jf'd sub nom.Six West Retail

10



Acquisiton, Inc. v. Sony Pictures Entn@orp, 124 F. App’x 73 (2d Cir. 2005) (“Every licensing
agreement between an exhibitor and distributor will restrain trade to sder# ex. . But the
merefact that a consumer who might, for example, prefer to watch a film at [eatethhas to
instead go to another nearby theatre to see that film does not mean eéhhathieeen an actionable
harm to consumer choice or competition.”).

Third, and mostmportantly,the harmto competitionalleged by CVC in the Amended
Complaint iswholly conclusory. The Amended Complaint asserts that “Regal’s monopaly ove
first-run films has resulted in higher box office prices and the elimination orctestrof disounts
that competitive pressures engender.” (Am. Compl. § 50.) Taken alone, howeyaticaiteof
restricted price competition do not rebut the presumption that exclusive dtsitips aredgal
under the antitrust laws; it is “well established #vatlusive agreements do not harm competition
when there is competition to obtain the exclusive contr&pihelliv. Nat'| Football LeagugNo.
13-cv-7398(RWS), 2015 WL 1433370, at *26 (S.D.N.Y. Mar. 27, 201&) Harrison Aire, Inc.

v. Aerostarnt’l, Inc., 423 F.3d 374, 381 (3d Cir. 2005) (“Competitive markets are characterized
by both price and quality competition, and a firm’s comparatively high price mayysieflect a
superior product.”).In any caseCVC allegesno factso suggest that ticket prices would be lower
and discounts more generous if the Cinemart and the Midway played theirsaman ffilms at

the same time Similarly, the Amended Complaint baldly asserts that “Regal’s conduct has . . .
resulted in reduced total motion picture outpytAm. Compl. § 51.)Yet CVC makes no attempt

to allege factshowingthat consumer demand in Forest Hills for the fingh films in question
exceedshe Midway’s supplynor has it demonstratdabwconsumer choice is restricted whtre

two theaters play different rather than identical filni®VC altogetherfails to articulatevhy the

inability to show the same films at both the Midway and the Cinemart coasténtunreasonable

11



restraint of trade. Instead the Amended Complaint “relies on conclusions, without any supporting
facts, that moviegoers have been harme8tarlight Cinemas v. Regé&ntmt Grp., No. 14cv-
5463 MLR), 2014 WL 7781018, at *2 (C.D. Cal. Oct. 23, 201B)ut the picture it paints is one

of routine business competition, not the kind of unreasonably restrictive schemes guidbybit
federal antitrust law.

CVC'’s allegations oimarketwideharm suffer froma further flaw, in that the Amended
Complaint neglects tdefine themarket adequately or consistentl{bee Herwagen v. Clear
Channel Commas, 435 F.3d 219, 227 (2d Cir. 200@)efining market requires alleging facts
describing “the areas in which the seller operates and where consumers can tumactsah p
matter, forsupply of the relevant produkt As notedearlier, the AmendedComplaintdesignates
the Forest Hills neighborhood of Queens, New Yorkhesrelevant geographic market (Am.
Compl. 11 1, 2R andit offers factsto supporta claim ofrestricted price competition in Forest
Hills only (id. 1 57-58)yyet it repeatedly slides intassertions ofmarket harmto the entire
boroughof Queengsee idf123, 5157, 60(a)). At one point, it goes so far as to allege “injurious
effects orNew Yorkcommerce” as a wholeld( 60 (emphasis added).)

CVC cannot have it both ways. Eith@r) Forest Hillsis the relevant geographic market,
in which case the Amended Complaint fails to explain why a single neighborhoodenise
cognizable geographic markpgrticularlywhen “Forest Hills is easilgccessible by subway, rail,
bus and car”idl. 1 23) to other neighborhoodsth movie theaterswith whichRegal presumably
must compete for businegseeMem. 13 n.3 (noting inconsistent and inaccurdtaracterization
of the relevant market)pr (2) all of Queenss the relevant geographic market, in which case the
Amended Complaint simply asserts, without the support of any factsrebticted price

competition in Forest Hills actually harms the market for-fiust films in Queens as a whole.

12



(SeeAm. Compl. 11 49, 5/8.) While market definition is ddeeply factintensive inquiry’ and
courtshesitate to dismissasedor failure to plead a relevamarket,Concord Assocs., L.P. v.
Entm’t Properties Trusi817 F.3d 46, 53 (2d Cir. 201@)smissal is appropriate whees herea
plaintiff has definedthe relevant market in an inconsistent and facially implausible sesy,
Chapman v. New York State Div. for Yot F.3d 230, 238 (2d Cir. 200@rgdposedelevant
market “legally insufficient and a motion to dismiss may be granted” wherdiffléatieges a
proposed relevant market that clearly does not encompass all intercharsydaditute products
even when all factual inferences are granted in plaintiff's faveee also, e.gConcord Assocs.
No. 12cv-1667 (ER), 2014 WL 1396524, at *17 (S.D.N.Y. Apr. 9, 2014) (dismissing Section 1
claim where plaintiff “allege[dho plausible fact explaining why other areas within convenient
transit of the populatiopenter. . . should be excludeg'aff'd, 817 F.3d 46 (2d Cir. 2016).

For all these reasonthe Courtalternativelyconcludes that the Amended Complaloes
not adequatelypleadactual market harm sufficient to sh@m unreasonable restraint of trade,
which is equally fatal taCVC’s Section 1 claim Accordingly sinceCVC has failed to state a
claim under the Sherman Acount | of the Amended Complaint must be dismissed.

B. Donnelly ActClaim

The Court next turns t6VC’s Donnelly Act claim New York’s Donnelly Act prohibits
“[e]very contract, agreement, arrangement or combination whereby . petiban . . . may be
restrained.” N.Y. Gen. Bus. Law 8§ 340(1). The Donnelly was “modelled ohthe Sherman
Act and therefore “should generabig construed in light of Federal precedent and given a different
interpretation only where State policy, differences in the statutory lgegoathe legislative
history justify such a result.”X.L.O. Concrete Corp. v. Rivergate Cqorg3 N.Y.2d 513, 518

(1994);see alsdNilliams v. Citigroup InG.659 F.3d 208, 214.2(2d Cir. 2011) ¢bservingthat

13



Donnelly Act “was modeled on the Sherman Act and has generally been construeddaramzor
with federal precedents”Nat'| Gear & Piston, Inc. v. Cummins Power Sys., LB61 F. Supp.
2d 344, 370 (S.D.N.Y. 2012)The standard for a welpleaded Donnelly Act claim is the same as
a claim undeSection 1 of the Sherman Act.”). The Court sees no reasdnCVC has offered
none, to depart from federal preceteonstruing the Sherman Abere As a resultthe Court
finds that CVC hafailed to state a claim under tbennelly Act and that Count Il of the Amended
Complaint must belismissed for the same reasons discussed above in connection with .Count |
Sedn re Digital Music Antitrust Litig.592 F. Supp. 2d 435, 447 n.18 (S.D.N.Y. 200®serving
that “the substantive provisions of the Donnelly Act mirror federal antitrust lagviraus, any
New York antitrust claims would be dismissed for the same measas the federal antitrust
claims) vacated and remanded on other grourtsirr v. Sony BMG Music Enttn592 F.3d 314
(2d Cir. 2010) Gatt Commc'ns, Inc. v. PMC Assocs., L1 F.3d 68, 8482 (2d Cir. 2013)
(affirming dismissal of Donnelly Act clain@n same grounds as Sherman Act claitsoney v.
AXA Advisors, LLC19 F. Supp. 3d 486, 502 (S.D.N.Y. 20{dismissing Donnelly Act claim on
sane grounds as Sherman Act clairRgading Int'l, Inc. v. Oaktree Capital Mgmt. LL.So. 03
cv-1895 (PAC), 2007 WL 39301, at *18 (S.D.N.Y. Jan. 8, 2007) (granting summary judgment on
Donnelly Act claims on same grounds as Sherman Act claims).
C. Intentionalnterferencewith Prospective Economic Advantage

The Courtnext turns to CVC’s claim for intentional interferenavith prospective
economic advantageTo plead intentional interferenaender New York law, a plaintiff must
allege that “(1) it had a business relationship with a third party; (2) tfieeadint knew of that
relationship and intentionally interfered wiith (3) the defendant acted solely out of malice or

used dishonest, unfair, or improper means; and (4) the defendant’s interference rgaungeal i

14



the relationship.”Kirch v. Liberty Media Corp.449 F.3d 388, 400 (2d Cir. 2006)Vith respect

to the hird element“wrongful means” include “physical violence, fraud, misrepresentation, civil
suits, criminal prosecutions and some degoéeconomigressure; they do not, however, include
persuasion alone although it is knowingly directed at interference with the [prespeantract.”
Scutti Enters LLC v.Park PlaceEntmt Corp, 322 F.3d 211, 216 (2d Cir. 200@)uotingNBT
Bancorp Inc. v. Fleet/Norstar Fin. Grp., In@7 N.Y.2d 614, 624 (199K) Regal argues that the
Amended Complaint fails to aduately allege the third element. The Court agrees.

The Amended Complaint makes a halfhearted stab at pledu#igvrongful means”
elemenby referring back to “Regal’s intentional anticompetitive conduct asesllagrein [under
CVC's Sherman Act and Donnelly Act claims].” (Am. Compl. § 78/hile antitrust violations
can constitute “wrongful means” for purposes of intentional interferelages,see Reading Int’l
Inc. v. Oaktree Capital MgmtLLC, 317 F. Supp. 2d 301, 334 (S.D.N.Y. 20GBg Court has
already found that thAmended Complaint does not state a valid antitrust claim under either the
Sherman Act or the Donnelly Act, as discussed above. Thubetextent CVC relies on its
antitrust claims to establish the third element of its intentional interference claiAmended
Complaintfails toallege “wrongful means,” and so fails to state a cognizahlm for intentional
interference with prospective economic advantage.

CVC allegesno additional facts to show that Regal used “wrongful means” in its dealings
with the film distributors. The Amended Complaint once again resorts to bald and conclusory
assertions:Regal “acted . . . with intent to injure Cinemart . . . and to gain a wrongful comgetitiv
advantage over Cinemart” (Am. Compl. § 73); Regal “acted willfully, nalsly, oppressively”

(id. 1 76); Regal's conduct was “fraudulent, willful, and malicioud’)( But nowhere does the

Amended Complaint include facts to support any of these charges. Gentahihgallegedin
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the Amended Complaint allows the Court to plausibly infer that Regal engaged in the kind of
seriously wrongful conduatontemplated byhe third element othis cause of actionSeeEnzo
Biochem, Inc. v. Molecular Probes, IndNo. 03cv-3816 RJS, 2013 WL 6987615, at *3
(S.D.N.Y. Dec. 6, 2013(stressing that this elementpresents a particularly high hurdle, for it
requires a plainf to show that the defendant committedrane or an independent tort [such as
fraud], or [acted]for the sole purpose offlicting intentional harm on the plaintiff” (internal
guotation marks omitted))Accordingly,the Court finds that CVC hdailed to state a claim for
intentional interferenceith prospective economic advantageder New York la, andCount Il
of the Amended Complaint must also be dismissed.
D. Leave to Amend

CVC has requested leave to amend its Amended Complaint in the event of dismissal.
(Opp’n at 2621.) Although “Rule 15(a) of the Federal Rules of Civil Procedure providés tha
leave to ameth‘shall be freely given when justice so requires,’ it is within the sound dscret
the [Court] to grant or deny leave to ameniMtCarty v. Dun & Bradstreet Corp482 F.3d 184,
200 (2d Cir. 2007) (quoting Fed. R. Civ. P. 15(a)he Second Circuit has consistently held that
district courts may deny leave to amend when a plaintiff requests such leavesarg santence
on the last page of an opposition to a motion to dismiss, without offering any jtistifica
attaching a propesi amended pleadingee, e.gFood Holdings Ltd. v. Bank of Am. Carg23
F. App’x 73, 76 (2d Cir. 2011) (affirming district court’s denial of leave to amendengiaimtiff
requested leave “on the final page of their brief in opposition to defendamtien to dismiss, in
boilerplate language and without any explanation as to why leave to amendasted”),City
of Pontiac Policemen’s & Firemen’s Ret. SysUBS AG 752 F.3d 173, 188 (2d Cir. 2014)

(affirming district court's denial of leave tomeend where plaintiffs had already had one
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opportunity to amend their complaint and they “identified no additional factgalrtleeories” to
support their request to amen#oroshkov. Citibank, N.A.373 F.3d 248, 249 (2d Cir. 2004)
(observing thaadistrict court is under “no obligation” to grant leave to amend when the plaintiff
offers merely “conclusory assertion[s$liat anendment would cure a complamteficiencies and
“fail[s] to disclose what additional allegations [he] wouahtéike which mightead to adifferent
result”).

CVC here makes its request for leave to ampralsingle sentenaan the last page of its
opposition to Regad’ motion to dismiss (Opp’n at 21 (“[l]f the Court finds that CVC has failed
to allege facts sufficient to sustats causes of action, CVC respectfully requests the opportunity
to amend.”).) CVC offers no basis for its requeahd does not attach a proposed amended
complaint See Loreley Fin. (Jersey) No. 3 LiWdWells Fargo Sec., LL&97 F.3d 160, 190 (2d
Cir. 2015) (noting that a court may deny leave to amend, on notice grounds, “where the reques
gives no clue as to how the complaint’s defects would be curdldi)is this CVC'’s first attempt
at repleading in this action CVC sought and received leaveamendon October 8, 2015¢e
Doc. Nos. 19, 22) in order tllege facts with greatetarity and specificityseeOct. 8, 2015 Hr'g
Tr. at 11-14, 20, 27 (Doc. No. 27)Notwithstandinghat opportunity to file amended pleadings,
CVC still relies on vague and conclusory allegations #natinadequate to sustats asserted
causs of action.

“While pleading is not a game of skill in whioche misstep may be decisive to the outcome,
neither s itan interactive game in which plaintiffs file a complaamd then bat it back and forth
with the Court ovea rhetorical net until a viable complaint emerges’te Refco Capital Mkts.,
Ltd. Brokerage Customer Sdgtig., Nos. 06¢cv-643, 07cv-8685, 07cv-8688 (GEL),2008 WL

4962985, at *2 (S.D.N.Y. Nov. 20, 2008gealso Ruotolo v. City of New Yoikl4 F.3d 184, 191
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(2d Cir. 2008) (noting that courts can deny leave to amend where there has been “repeated failure
to cure deficiencies by amendments previously allowed™); NRW, Inc. v. Bindra, No. 12-cv-8555
(RJS), 2015 WL 3763852, at *1 (S.D.N.Y. June 16, 2015) (“To grant leave to amend after a
plaintiff has had ample opportunity to amend would be condoning a strategy whereby plaintifts
hedge their bets . . . in the hopes of having another bite at the proverbial apple.”). Accordingly,
because CVC has failed to provide any explanation for why an additional opportunity to amend
would cure the Amended Complaint’s deficiencies, and because CVC’s past attempt provides no
confidence in this regard. the Court denies CVC’s request for leave to amend.
IV. CONCLUSION

For the reasons stated above, IT IS HEREBY ORDERED THAT Defendant’s motion to
dismiss is GRANTED with respect to all three of Plaintiff’s claims. The Clerk of the Court is
respectfully directed to terminate the motion located at docket number 34 and to close this case.
SO ORDERED.

Dated: September 29, 2016
New York, New York
|-

RICHARD J. SULLIVAN
United States District Judge

i
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