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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JAMES T. EVANS
Plaintiff,
OPINION AND ORDER

—against-
15 Civ. 5514 (ER)
SSN FUNDING L.P., EDWIN AVENT, HSE,
INC., and HSE, LLC,

Defendants.

Ramos, D.J.:

James T. EvansKvans”) brings this action in diversity against SSN FundinB,
(“SSN Funding”) for breach of two promissory notagainstedwin Avent (“Avent”)for breach
of fiduciary duty and negligent misrepresentation, and against A48, Inc. and HSE, LLC
(together,"HSE’) (collectively,”“Defendanty, for conversion an@én acounting, andor fraud
against all DefendantsAfter afour-day trial before this Court, a jury found that SSN Funding
had procured one of the promissory notes by fraud, and awarded Evans compensatory and
punitive damages. Schoenstein Aff., Doc. 101, EX.etdict Sheet, a4-5. The jury, however,
rejectedEvans’ breach of contract claim against SSN Funding, concluding that Evans had
converted the promissory notes iatoequity interest in SSN Fundingdd. at 1. Thejury found

the remaining Defendant®t liableon all claims brought against therS8eeVerdict Sheet.

Before the Court arEvans and SSN Fundirgpostirial motions Evans moves the
Court for entry of judgment as a matter of law, or a new trial, pursod&edaral Rule of Civil
Proceduré0(b) and 59respectivelyDoc. 99,arguing that the jurg finding of conversion lacks
support in the record. SSN Funding asks the Court to deny Evans’ motion as baseless and

dismiss the case, arguing that the jafinding of conversion renders Evans a limited partner of
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SSN Funding and destroys diversity jurisdiction. Alternatively, SSN Funding nmves
judgment as a matter of law pursuant to Rule 50(b), on the basis that tedipaiig of fraud
as to SSN Funding is inconsistent with its finding absolving Avent of liability &rdfrDoc.
106. For the reasons set forth below, both parties’ motiorBEXBED, andthe case is

dismissed for lack of subject matter jurisdiction.

BACKGROUND

A.  Factual Background

The Courtassumesgamiliarity with the record and its pri@mummary judgmentpinion,
which detai$ the facts and procedural history of this casel discusses here only those facts
necessary for its disposition of the instant moti8eeEvans v. SSN Funding, L,MNo. 15 CIV.
5514 (ER), 2017 WL 3671180 (S.D.N.Y. Aug. 23, 20@fe“Summary Judgment Opinioh”

As relevant herehis dispute stems from Evans’ $250,000 investriretiie Soul ofthe
South Network (“Soul of the Southy’a regionabroadcast television network that caters to an
African-Americanaudience, in which SSN Funding holds an indirect interBsfs.’ 56.1 Stmit.
5.1

1. Promissory Notes
On December 12, 2011, Evans and SSN Media Group, LESN*‘Media LLC),

another entity related to SSN Funding, executed a promissory note pursuant to whkekvva

L Evans is an attorney residing in New York City. £e$6.1 1 £2; Pl.'s 56.1 Counterstmt. § 31. SSN Funding is
an Arkansas limited partnership with its principal place ofrimss in Arkansas, and is the succegsanterest to
SSN Media Group, Inc. (“SSN Media"Pefs.’ 56.1 1 4; Pl.'s 56.1 Counterstmt. { 32. Aye citizen of the State

of Maryland, was the Chairman and CEO of SSN Media, SSN Furfsliogs.Media Holdings, Inc. (“S.0.S.)and
HSE at all relevant times. Pl.’s 56.1 Counterstmt. § 34; LPA at 65. H&Byds a Maryland corporation with its
principal place of business in Maryland. PI.’s 56.1 Counterstmt.  35.



SSN Media LLC $150,000te"“December Not8.? Schoenstein Aff., Ex. Hecember Note
Schoenstein Aff., Ex. 4, Tr. 41:11-2&everal months later, on Mar2l, 2012, Evans and SSN
Media executed a second promissory note for $100f@6@0Narch Note™. Schoenstein Aff.,
Ex. 4, March Note; Tr. 43:24-44:2. Bdtie December andlarch Notes (together, the
“PromissoryNotes) allowedEvans tcelect to cancel the Notegthin one year—by March 20,
2013 and March 21, 2013 respectivelgrd receivéin lieu thereof, such other securities and/or
notes and/or agreements and/or instruments as shall be similar to othéieseaalior notes
and/or agreements andiostruments which mayebissued to any other lendeiof] investor in
the Borrower. SeeDecember Notat 1; March Note at.1In other words, the Notggermitted
Evans to convert the loans he made to SSN Media to equity in the company, but only if he
exacised that right within one year.

At trial, Evanstestifiedthat before executing the March Note, he spoke to two
representatives of Soul tife South, Frank Mercadwvaldes (MercadeValdes) and Chris
Clark (‘Clark’). Tr. 44:2-16. According to Evans, heds very hesitaito lend additional
funds to Soul of the Southecausé[he] didn’t know” how his initial investment was being used
andwas leery otontinuing to invesin astartupthat had not yet secured sufficient funding to
commence operationTr. 45:8-12, 46:1-2. To hedge against this contleerparties agreed
that the proceeds from the $100,000 March Note would be placed in an escrow account and
would not be utilized for any purpose unless and until a total of $2 million was raisgdufonf
the South.Tr. 124:9-10 (Evans stating that “this second investment was to be in escrow until
SSN reached $2 million in investmeptsee alsdrr. 35:25-36:2, 39:16-17, 45:21-25, 156:3-5.

Consistent with this understanding, upaining the funds, Evans emailed Clark verify that

2The December Note was amended on March 21, 2012 to assign SSN Media bhts'saiSSN MediaSeeDoc.
101 Ex. 3 at 1; Tr. 53:2@5.



they would be held in an “escrow account and notheeking account. . . until funds are
collected from other lendefsTr. 51:1-6 (quoting Doc. 101, Ex. 5, March 21, 2012 Email Chain
from Evans tcClark). In responseClark confirmed that that wéft]he plan.” Tr. 51: 7-18
Despite these representations, andeknownst to Evans, the funds were never placed in
escrow. Id. 51:19-24. Instead, Aveptacedthe fundsn an HSE operating accoumnhere they
werecomingled with the funds therein and used tofpayhe day-to-day operations of SSN
Media Tr. 122-123:2Tr. 263:24-264:13, 277:15-ZBvent testifying that HSE and SSN
funds were comingled in the same acupuAt trial, Avent testified thahe “only did with
[Evans] investment as [he] was directed by . . . Clatkat “[a]n escrow account was never
established, andHathe] was never instructed to transfer [Evans’] money into an escrow
account. Tr. 277:15-24.
EvanstestifiedthatMercadeValdes and Clark approached him in June 2012askdd if
he would authorize theslease of the 0,000 from escrow so that SSN Media could purchase
an interest in SSN Media Gateway, LLGateway).* Tr. 59:13-60:14 He agreed to release
the funds, but only for this purposé&r. 61:1-18. To memorialize that agreement, Cladnt
Evans avlemorandum of Understanding that was purportedly signed by Avent, among others.
Tr. 64:8-65:14; Memorandum of Understanding, Doc. 101, Ex. 6. SSN Funding, however,
never received an interest in Gatewdy. 67:11-12. Instead, Avent acquired a $100,000
interest in Gateway on behalf of HSE. Tr. 67:16—-22, 263:6A23ial, Avent confirmed that

Evans did not hae an interest iGGateway. Tr. 265:16—-22ndeed, Avent assertéddat he

3 Notably, nothing in the March Note stipulated that the funds would berhektrow. SeeMarch Note; Tr. 157:6
10.

4 Evans testified that Gateway was formed to purchase a mechaaiswould allow the Soul of the South network
to send media feed in a faster and less cost intensive ma®eeit. 59:25-60:8; Memorandum of Understanding
at 1 (noting that the funds would be used to “acquire the Central Autbi®atellite Hub,” which would be
“leverage[ed] . . . to operate Soul of the Soutlwdek”).
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“would have never signed any document that included James Evans having a hundred thousand
dollars in the media Gateway because W not true,” and th&lark had forged his signature
onthe Memorandum of Understanding, which Avent clainhedhadnot previously seen. Tr.
264:14-265:15 As far as Avent was concerned, Cladutright ligd]” to Evans and forged

Avent’s signatureo give the fraudulentansaction the appearance of validiflyr. 266:2—16.

2. Subscription Agreements

In late 2012 Clark approached Evangith the possibility of converting the $250,000 of
debt into an equity interest in SSN Funding. Tr. 68:3-21. &tesiifiedthat he informed Clark
that he wasvery uncomfortable” with the idea of converting his Promissory Notes to equity
because h§ust really wanted to get paid.” Tr. 70:10-12. By simply holding otméo
Promissory Notes, which would mature in December 2013, Evans had a low risk way to ensure
he would recover his loan proceed3ecember Note § 2; March Note  2s such, Evans
informed Clark that “the only way that [he] would” agree to convert his Promidsmtes to
equity was ifhe could condition the conversion of his notes on SSN Fumdisigg$4 million.
Tr. 70:14-24. Pursuant to this planned transaciiollarch2013, Clarkasked Evans to execute
a subscription agreementhé¢“March Subscription Agreement™Tr. 162:8—11, which upon
signatureand acceptance by SSN Funding, would convert Evans’ Promissory Notes to an equity
interest in SSN Funding.Evans testified thaElark also senEvansa Limited Partnership
Agreement‘(LPA”), which would memorialize Evans’ limited partnership in SSN Funding, and
a side letter. Tr. 165:4-10. On March 18, 2013, Evans signed the March Subscription

Agreement with a commitment of $250,000, described as convertible intaredesmailed the

5 The March Subscription Agreement states that (f@nS.“acceptance of this application,” Evans will become a
“[Nimited [p]artner [of SSN Funding] under the terms and conditionhefPartnership Agreement.” March
Subscription Agreen 1 2. Moreover, it states that the commitment will be treated as equitynfted States
federal tax purposedd. at § 17().



agreement to Clarkalong with an executed copy of the LPA amd Acknowledgment’signed

by Evans.SeeSchoenstein Aff., Doc. 101, Ex. 7, March 18, 2013 Email from Evans to Clark
attaching signed Subscription Agreement, Executed Limited Partpekgheement, and
Acknowledgment.Evans concedes that at that point it was'ihigntion tobecome a limited
partner of SSN,Tr. 162:20-24, though he asserts thaias never informed that the March
Subscription Agreement waac¢ceptetiby SSN Funding, Tr. 105:1-6.

At trial, Evars insisted that the Acknowledgement thatditached to the March 18 email
was a'side lettet thatwasdrafted by Clarkand had been discussed between the parties,
although Evans offered no documentary proof that the Acknowledgrigimatedwith Clark.

Tr. 165:16-18.As relevant here, the Acknowledgment states$&itl Funding would only
convert Evans’ Promissofyotesto equity upon raising and issuing $4.5 milliodimited

partner interestSeeAcknowledgment, Schoenstein Aff., Doc. 101, EX] Q) (providing that
Evans releases SSN Media from any and all claims that he may have upon the isshiamce t
“of a Limited Partnership Interest in SSN Funding, L.P. corresponding to a $250pa0 ca
contribution . . . and provided that SSN Funding[,] L.P. shall concurrently therewith issue a
minimum of $4,500,000[] in Limited PartneipHnterest¥). On cross examination, Evans
acknowledgedhat theside lettet was"drafted. . . in the first personds if it were written by
Evans, was signed onby Evans and was an offer from Evans to SSN Funding. Tr. 165:19-24,
169:7-13, 170:3-9Defense ounsel also noted that the Paragraph 6 of the March Subscription
Agreement containgn anti-reliance provision, which provides

“[The subscriber(s)onfirm that our subscription for limited partnership interests

... In, and our Commitment to, the Partnership is made solely on the basis of the

information contained in a Disclosure Memorandum dated February 25[,] 2013,

and other ancillary documentslating to the business of the Partnership provided

by its authorized representatives during the course of meetings in persohewith t
undersigned or its authorized representatives, the Partnership Agreementean



letter we have entered into with tharthership and the GeneRdrtner and this
Subscription Agreement . . . and not in reliance on any other information,
representations or warranties, whether oral or written, provided by angnPers
including for the avoidance of doubtftje General Partner or any Affiliate thereof
or any officer, agent, director, member, partner or employee of any stsdnPe
Tr. 166:22—-167:12 (quoting March Subscription Agreenfed)t In effect, Defense counsel
argued that since thfside lettet was not signed by the SSN Funding partnership, it was not the
kind of side letter contemplated by Paragraph 6. Tr. 169:1-170éf@énse counsel further
noted that the March Subscription Agreement contained a forward looking statesmieht
provided in pertinent part:
Any statements made on behalf of the Partnership that are not statements of
historical fact, should be considered forward looking statements. Such
statements include, without limitation, those relating to the Partn&sdhipre
business prospects, business plans, revenues, expenditures, capital needs, and
income. [The subscriber(siicknowledgehat such statements are estimates
reflecting the best judgment of the Partnership and involve a number of risks
and uncertainties that coubduse actual results to differ materially from those
suggested by any forward looking  statements.
Tr. 171:18-172:2 (quoting March Subscription Agreenfeht (o).
Relying on that provisionDefense counsealsked Evane/hether he evéiraised an
objection about the inherent contradictidretween the Aknowledgment conditioning Evans’
partnership interest on SSN Funding raising $4.5 million and the March Subscription
Agreemens forward looking statement clause. Tr. 174:11-175:1. Evans responded that he did
not raise an objection because he did not view the statements as contradictory. Tr. 174:18.
Evans thus maintained that he understood the documents he executed would not become final,
and his Promissory Notes would not be converted into equity, until SSN Funding met the $4.5
million capital raise threshold. Tr. 176:1-10, 185:8-20. Two months after Evans executed the

March Subscription Agreement and the LPA, on May 15, 2013, Avent signed the LPA.

Schoenstein Aff., Ex. 8, LPA at 1, 6Bventtestified that when he signed the LPA he hi



authority to bind the company to Evans” and “[a]bsolutelyfisidered Evans a limited partner

of SSN Funding at that point in time. Tr. 290:16—-291:12. On cross examination, Avent
acknowledged that the LPA provided that the limited partners’ names would be listed on an
Annex A, and that the LPA that was provided to Evans did not contain an Annex A. Tr. 395:7—
18. Avent stated that thaprobably is the case because Mr. Evans [was] the first limited partner
[and] he would [have been] the only one that would be on the [A]JnAddx.No Annex A was

ever entered into evidence.

Severalmonths later, on September 30, 2013, Evans signed a second subscription
agreement, but this timEvansexecuted the agreemaenrt behalf ofEvans & McConnell, LLC
(“E&M™) as the prospective subscriber with a commitment of $350,000, instead of $250,000
(“September Subscription Agreement'Schoenstein Aff., Ex. 9, September Subscription
Agreementat 1, 9. As Evanexplained at triglClark wanted SSN Funding to remain a
“minority-owned business” so that the venture was eligible for additional funding and
programming opportunitiethat were set aside for such businesdas 108:18-109:4. Thus,

Clark askecEvans, who is a minority, to combine his equity stake @itlorrminority investor

named Peter Moore. The idea was that Evans and Moore could funnel their investroagts thr

an LLC so that SSN Funding could continue to claim minority stdthsl08:22—-109:24 Evans
consented to that arrangement and, in May 2013, filled out the necessary paperworkdaiod “pa
form” theE&M LLC. Id. 109:25-110:14 Evans concedkthat Moords not in fact a member

of E&M—that Evans is its sole membeandthat Moore’s $100,000 investment was only
channeled through E&M. Tr. 113: 4-6. Thus, there is no dispute that $250,000 of the $350,000

commitment was the same $250,000 Evait&lly loanedto SSN Medighrough the



Promissory Notes, and that the remaining $100,000 was Mo@e&lr. 115:21-23, 183:1-9.
Evans does not know if Moore is even a limited partner of SSN Funding. Tr. 183:12-14.

The September Subscription Agreement provides: “NOTE: This subscription agteem
encompassegoneys already received @uacknowledged by SSN Funding and creates no new
obligations for subscriber herein.” September Subscriptioe&xgent at 11t otherwise
contains the same provisions as the March Subscription AgreeSeail.

In aSeptember 30, 2018mail exchange in which Clark asked Evans to execute the
September Subscription Agreement, Charbte, “it[’ ]s the same thing you already signed. This
is just a new subscription agreement. | will take céitbe rest of the informatioh Doc. 63,
Ex.7at 3 Tr. 114-115. Likewise, Douglas Mcldnry, the CEO of SSN Funding, Tr. 417:20—
21, explained that the $250,000 that Evans invested to enter the “original . . . Evans . . . limited
partnership agreement that he signed as a single individaal tlhe same $250,000” invested
through E&M. Id. 4351-15. McHenry expounded: “So we can talk about the sophistry of this
company versus that company. In the end, James Evans whether it is through the [March
Subscription Agreement] or the [September 8tipson Agreement], is a limited partnerld.
435:16-19.

3. Parties Course of Conduct

At trial, there was little dispute that Evans was treated as a limited partner for at least
some period of timeEvans concedkthat following the execution of the September
Subscription Agreement he was treated as a limited partr&8N Funding and “conduct[ed]”
himself as such. Tr. 184:6-16. In this regard, Evans acknowledged that he “was invited to
several [limied partnermeetings’ Tr. 184:1546, and that hattended [m]aybe sevehof

thoselimited partner meetings, that heent and receivédemails in his capacity as a limited



partner, Tr. 118:1-14nd that héraised objections under the ambit of being a limpadner:

Tr. 119:8-10. According to Evans, however, he only conducted himself as a limited partner on
behalf of E&M, and not in his individual capacity. Tr. 118:10-17. Evans also noted that E&M
received K1 tax statements, though Evans never filedlfitran as part of his or E&M tax

returns. Tr. 120:9-24. Notwithstanding these admissions, Evans asserts that SSN Funding did
not treat himthe same asther limited partners were treated, and that as a result Evans drafted a
shareholdederivativedemand letter, but never formally filed a complairend never received a
response from SSN Funding. Tr. 119:10-120:8.

Testimony from the other members of SSN Funding indicated that Evans was indeed
treated like a limited partner. Avespecifically tesified that, despite his druthers, following
Evans’ execution of the LPA he considered Evans a limited partner and treatesisuoma Tr.
290:16-291:12; 391:11-14 (stating that Evans wasfits fimited partner to sign the limited
partnership agreement”William Campbd, an SSN Funding representative, provided
corroborating testimony. At his depositiavihiich was read into the record at trial, Campbel
asserted thdvans was treated as an SSN Funding limited partner, stating that the limited
parinership held “four ofive” telephonic meetings and that Evans “was always invited to
participate . . . and a number of times he difr’ 308:13-18. Similarly, McHenrytestified at
trial that"Evans was one of the larger limited partner stakeholdeiS$N Funding] Tr.

426:10-13. He further testified, ostensibly as proof of Evacis/e role as a limited partner,
that Evans “certainly was aware of, . . . and | belias ultimately irfavor of, [SSNFunding
being acquired by another entity]Tr. 426:10-15. FinallyiMicHenry noted that prior to the

lawsuit Evans never claimed that he was owed money on the PronikgesyTr. 424:22-25.
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B. Procedural History

On February 28, 2017, SSN Funding filed a motion for summary judgarguing that
becausd-vansconvertedhe Promissory Notes inemequity interest in SSN Funding, thereswa
no diversity of citizenship, and moreover, no contractual debt to enforce. DadnGAugust
23, 2017, the Court denied SSN Fundgngummary judgment motipreasoning that there were
triable issues of factSpecifically, the Court concluded thdtere was a triable issuegarding
“whether there was sufficient mutual assent by both parties, causing &vstome a limited
partner in his individual capacity under the March Subscription Agreem8animary
Judgment Opinion at *10Next, because there was evidencé siaane portion of the $250,000
loan was diverted by Avent and comingled with an HSE operating acterg,was a triable
issue orwhetherthatloan “was ever given to SSN Funding and whethefNtagch]
[S]ubscription is voidab initio as a result. Id. Finally, the Courtletermined that there was a
genuine dispute of material fact ad®eans claim that the Subscription Agreements were void
ab initio because they were procured by fratdl.at *11.

A four day tial was held from October 23-26, 203 0n October 26, the jury rendered
its verdict. Verdict Sheet at 16. The jury concluded that SSN Funding was not liablesicn br
of contractj.e., that Evan was not entitled to the return of his initial $250,000 loan, finding that
Evans had converted his Promissory Notes to equity. Verdict Sheet at 1, No. 1. Thejury als

found thatSSN Funding was liable for fraud in connection with the March Note and awarded

6 During the course of the trial, the parties moved for judgment as a nfddar an a range of claims. Defendants
sought judgment as a matter of law on Plaintiff's breach of fiduciaty, negligent misrepresentation, conversion,
and fraud claims. Tr. 33317, 331:1#20. The Court denied those motions on the basis that their resolutied tu
on issues of fact thahould be decided by the jury. Tr. 32726, 331:1215, 334:2625. Plaintiff also sought
judgment as a matter of law on their conversion claim, asserting thaittiesses uniformly testified that E&M was
treated as a limited partner, and not Evanisi$ individual capacity. Tr. 33836. The Court likewise denied that
motion on the grounds that there was “a basis for the jury to detetmainieyt executing [the March Subscription
Agreement], Mr. Evans became a limited partner.” Tr. 33&234:1.
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Evans $100,000 plus interest in compensatory damages, and $75,000 in punitive damages.
Verdict Sheet at-4, Nos. 12, 17-18. In contrast, the jury absolved Avent and the remaining
Defendants from liability for fraudVerdict Sheeat 2, 6-8, Nos. 5, 19, 2@.he jury returned a
verdict of nonliability on the remaining claims of negligent misrepresentation, breach of
fiduciary duty, and conversion. Verdict Sheet at 10-15.
I. LEGAL STANDARD

A. Judgment as a Matter of Law and New Trial

Judgment as a matter of law may not properly be granted uaderdiRule of Quvil
Procedure 50(b) unless the evidence, viewed in the light most favorable to the opposjng party
insufficient to permit a reasonable juror to find in his favagaldieri-Ambrosini v. Nat’Realty
& Dev. Corp 136 F.3d 276, 289 (2d Cir. 1998ge alsavlacDermidPrinting Sols. LLC v.
Cortron Corp, 833 F.3d 172, 180 (2d Cir. 2016) (where a jury has returned a verdict in favor of
the non-movania court may grarjudgment as a matter of law to the movantly if the court,
viewing the evidence in the light mostvbrable to the non-movant, concludes that a reasonable
juror would have been compelled to accept the view of the moving party.”) (Q@zsigv. Cty.
of Erie, 654 F.3d 324, 333 (2d Cir. 2011)3Ee alsd-ed. R. Civ. P. 50(a) (A court may grant a
motionas a matter of lavi[i]f a party has been fully heard on an issue during a jury trial and the
court finds that a reasonable jury would not have a legally sufficient evidentgsytbdind for
the party on that issug.” A party seking judgment as a ntt@r of law bears a particularly
heavy’ burden Where, as herethe jury has deliberated in the case and actually returned its
verdict in favor of the non-movant."Cash 654 F.3d at 333 (quotingross v. N.Y.C. Transit
Auth, 417 F.3d 241, 248 (2d Cir. 2005)). A court should accordingly set aside a jury’s verdict

only “where there is such a complete absence of evidence supporting the verdict thgtshe jur
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findings could only have been the result of sheer surmise and conjecture, or therers such a
overwhelming amount of evidence in favor of the movant that reasonable and fair minded
[persons] could not arrive at a verdict against hivdngas v. Montefiore Med. Ct823 F.3d
174, 180 (2d Cir. 2016) (alteration in original) (quotBtampf v. Long Island R.R. C@61 F.3d
192, 197 (2d Cir. 2014)). In deciding such a motfoftlhe court cannot assess the weight of
conflicting evidence, pass on the credibility of the witnesses, or substitjudgtaent for that of
the jury,” and ‘must disregard all evidence favorable to the moving party thatyhe not
required to believ&. ING Glob. v. United Parcel Serv. Oasis Supply Corp7 F.3d 92, 97 (2d
Cir. 2014) (quotingrolbert v. Queens CoJI242 F.3d 58, 70 (2d Cir. 2001)).

Pursuant to Rul&9(a), a court may grant a new tridr any reason for which a new
trial has heretofore been granted in an action at law in federal’deedit. R. Civ. P. 59(a)(1)(A).
The standard under Rule 59(a) is less stringent than that of Rule 50 in two re$figcsnew
trial under Rule 59(a) ‘may be granted even if there is substantial evidencetisgpihar jury’s
verdict, and (2) a trial judge is free to weigh the evidence himself, and need not view it in the
light most favorable to the verdict winnér.Manley v. AmBase Cor337 F.3d 237, 244-45
(2d Cir. 2003) (quotindpLC Mgmt. Corp. v. Town of Hyde Palk63 F.3d 124, 133—-34 (2d Cir.
1998)). “That being said, for a district court to order a new trial under Rule 59(a)tit mus
conclude that the jury has reached a seriously erroneous resultioe verdict is a miscarriage
of justice,i.e., it must view the jurys verdict as against the weight of the evideéndd. (internal

citation and quotation marks omitted).
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II. DISCUSSION

A. Judgment as a Matter of Law

Evans contends that he is entitled to judgment as a matter of law because theatidenc
trial demonstrates that there was no meeting of the minds sufficient to conv@rothiesory
Notesto an equity interest in SSN Fundif), s Mem, Doc. 100, at 15, and that the jBy’
finding of fraud against SSN Funding renders the conversionamiditio, id. at 19. By
contrast, SSN Funding asserts that Evamstion is meritless because the trial record adequately
supports the jurg finding of conversiorand that that finding destroys diversity and requires
dismissal of the case for lack of subject matter jurigmhictDefs. Mem,, Doc. 107at 15-18. In
addition, SSN Funding argues that the jury’s finding of fraud does not void the conversion,
because it runs counter to the law of the cddeat 15. Alternatively, SSN Funding asks the
Court to grant its motimfor judgment as a matter of law on the basis that the jury’s finding of
fraudagainst SSN Funding is inconsistent with the jury’s finding of liedrility as to Avent, the
only SSN Funding agemiamed as a defendant in this cakk.at 20.

1. Mutual Assent
In substance, Evans seeks to undermine the jury’s finding of mutual asgeetinays.
a) The Acknowledgement

First, thecoreof Evans’ argument turns on the Acknowledgentieat he submittedith
the March Subscription Agreement. Evans asserts that although he signed tihe Marc
Subscription AgreemenBaragraplig) of the Acknowledgemerdonditioned the conversion of
his Promissory Notes on the fulfillment of a condition precedent: that SSN Funolirhd raise
$4.5 million in capital and issue that equity contemporaneous with the conversion of Evans’

Promissory NotesSeeAcknowledgment, Schoenstein Aff., Doc. 101, EX] 1g) (providing
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that Evans releases SSN Media from any and all claims tmaayéave upon the issuance to
him “of a Limited Partnership Interest in SSN Funding, L.P. corresponding to a $250,0@0 capi
contribution . . . and provided that SSN Funding[,] L.P. shall concurrently therewith issue a
minimum of $4,500,000[] in Limited Partneiptinterest¥). Because that condition was never
satisfied, the logic goes, the March Subscription Agreement was never cortednamathe
PromissoryNotes were nevemaverted to equitySeePl.’s Mem. at 18 (“[O]ne of two things is
true. Either the parties agreed to convert Evans’ loans into equity, but only if thexfgedic
capital raise of $4.5 million was achieved, or Evans and SSN simply faitethieve a meety

of the minds on any agreemeit. This argument failfecausét is contrary to the settled law of
the case.SeeMusacchio v. United State$36 S. Ct. 709, 716 (2016)I{te lawof-thecase
doctrine generally provides that when a court decides upon a rule of law, thatrdsieuld
continue to govern the same issues in subsequent stages in the same case.”) (qaokatizmdm
citation omitted).

Specifically, as SSN Funding notes, Defdém. at 16, at summary judgment the Court
rejected this vergrgument, concluding that, as a legal matter, the “consummation of the March
Subscription Agreement did not depend on whether SSN Funding was able to make a $4.5
million capital rais€. Summary Judgment Opinion at *10. In reaching that conclusion, the
Court based its decision on several factors. For one, the Court reasoned thatBBiansas
“belied by T (6) of the March Subscription Agreement, which unambiguously statdsvians
relies only on a discrete set of documents” in entering into the March subscripteenfent,
none of which encompassed the Acknowledgement at isduat*9 (citing March Subscription
Agreement { 6) At that time,Evans claimed to have written the Acknowledgement, so it could

not have been aancillary documenirelating to the business of the Partnership provided by its
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authorized representatives during the course of meetings in person with thegmedieosiits
authorized representatives,” as required by the March Subscription Agreenmech M
Subscription Agreement  &urthermore, because the Acknowledgment wakaterally
draftedand signedy Evansthe Court found that Evans could not have conditioned the
transaction on a provision in the Acknowledgmiaitwas not assented to ByO.S.or SSN
Funding. Id. Finally, the Court noted th&aragraph.7(o) of the March Subscription
Agreement providedthat any statements made on behalf of SSN Funding thaodre
statements of historical fact, should be considered forward lookirgretats; to which the
Partnership could not be bounidl. at*10 (quoting March Subscription Agreement  17(0)).
Accordingly, the Court explained, the provision precludes the March Subscription Agreem
from being conditioned on any forward looking statements allegedly madkatiyaBncerning
theraising of$4.5 million in @pital. Id. That reasoning at summary judgment contirtoes
providea sufficient basis forejecting Evansclaim posttrial.

In any event, the Court need not rely on the law of the case ddotdaese the evidence
at trialamplysupports the jurgfinding. See MusacchijdL.36 S. Ct. at 716 The [law of the
case] doctrinéexpresses the practice of courts generally to refuse to reopen what has been

decided, but it does not limit [courtspower.” (quotingMessenger v. Anderspp25 U.S. 436,
444 (1912)) (second alteration in original). At trial, following discussions at sidebat.aurt
admitted the Acknowledgement into evidence and the parties argued itaigrefio the jury.
Evans’testified that the Acknowledgement wasside letter that goes together witle
agreemeritas permitted by Paragraphand that the side lettewas drafted by Chris Clatk

and given to him for signatureTr. 99:10-24; 105:1-106:16; 168:5-25; 170:10-171:2. SSN

" Notably, in his summary judgment affidavit, Evans stated that Clarkhsarlarch Subscription Agreement and
the execution page for the LPA, but he does not assert that Clark sehehcknowledgment. Evans AfDoc.
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Funding, by contrast, argued that the Acknowledgment was drafted by Evans and not by Clark,
explainingthatParagraplé permits Evans to rely on side letters only when they #entered
into [between Evans and] the partnershihat the Acknowledgement contained only Evans
signatire, that it was written in EvanBist-person voice, and was addressed to the SSN Funding
partnership. Tr. 169:33 (quoting Acknowledgmerff 6),451:3-452:25. The jury was left to
determine whether the document labél&dknowledgement'was intended to serve assde
letter’ as contemplated by Paragra@lor was the kind ofdral or writteri “information,
representation[] or warrant[y],” on which Evans could not rely. March SubscripticeAgnt
1 6. Having heard the evidence, the jury conclutlatlit was the latter. Because it cannot be
said that the jury determinatioficould only have been the result of sheer surmise or
conjecturéd, or that there issuch an overwhelming amount of evidence in favor of” Evans, the
jury’s findings cannot beisturbed. Song v. Ives Laboratories, In@57 F.2d 1041, 1046 (2d
Cir. 1992) (quotingMattivi v. South African Marine Corp618 F.2d 163, 168 (2d Cir. 1980)).
b) Course of Conduct

Next, Evans contends thilte partiesconduct confirms that SSN Funding did not
consider him a limited partneBGpecifically, Evans suggests that Averiilure to state at trial
that his signature constituted acceptance somehow neégatgignature’s legal force, and that
the absence of dnex A, which lists the names of the limited partners, precludes a finding that
Evans was a limited partnePl's Mem. at 1617;PI.’s Reply Doc. 110, at 4. But as SSN
Funding notes, Avent was not required to testify to a legal concluBiefs. Reply, Doc. 114,
at2-3 seeUnited States v. Crawfor@39 F.3d 1086, 1090 (9th Cir. 20((hpting that a “lay

witness may not . . . testify as to a legal conclusias)amende@Feb. 14, 2001) (citing

69,1 6. Likewise, Evans cianed that although he was told that he would “would receive a ‘side 'leftterd[id]
not recall ever receiving or signing such a lettéd. | 69.
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Evangelista v. Inlandboatmen’s Union of Pagifi@7 F.2d 1390, 1398 n. 3 (9th Cir. 1985));
United States v. B ezain 664 F.3d 467, 511 (5th Cir. 2011) (holding that it is generally
prohibited for a lay witness to give legal opinions). Moreover, there is no disputieehdA
bears Averis signature and #t he testified that he signed thgreement. Tr. 290:16-291:12.
Additionally, Avent testified that he knew Evans had alresigged the executiorages of the
March Subscription Agreement and ttieA at the timeAvent executed the LPA'r. 290:16-18;
391:1-14, and that by signing the LIRA“[a]bsolutely” thought Evans had become a limited
partner of SSN FundingTr. 290:25-291:4 Although no party ever produced Annex A to the
LPA, that issue was raised and argued by Evans at trial. Tr. 477:Ith23ury was entitled to
weightheevidence proffered by the parties and make a determination as to whether Avent
accepted Evanoffer to cancel th€romissory Notes and convert them to an equity interest.
The jury concluded that the documentary antrtemial evidence byAvent outweighed the
absence of Annex AThis conclusion, in the Court’s view, is not unreasonable.

Likewise, despite Evans’ argument ke tcontrarythe partiescourse of conduct
provides support for the conclusitmat there wamutual assentAvent specifically testified that
following Evans’ execution of thePA he considered Evans a limited partner and treated him as
such. Tr. 290:16-291:12 (noting that when Avent signed the LPA he had “the authority to bind
the company t&vans” and “[a]bsolutely” considered Evans a “limited partner of SSN Funding”
after Avent signed the LPAR91:11-14stating that Evans was thérst limited partner to sign
the limited partnership agreem8@ntCampbd! s deposition testimonfyrther supports the view
that Evans was treated @s SSN Funding limited partner, stating that the limited partnership
held“four or five” telephonic meetings and that Evans “was always invited to participate . . . and

a number of times he did.Tr. 308:13-18.Similarly, McHenry testified at trial thdEvans was
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one of the larger limited partner stakeholders [in SSN Fundingjjcertainly was aware of, .
and | believe was ultimately in favor 8SN Funding being acquired by another entity].t.
426:10-15. And, at trial, Evans conceded,thateast as a representative of E&M,attended
“[m]aybe sevehlimited partner meetingshat he $ent and receivédemails in his capacity as a
limited partner, anthat he"raised objections under thenait of being a limited partnér.Tr.
118:1-14. Thus, by Evans’ own admission he thought of hijregdéasin his capacityas a
representative of E&Mas a limited partner of SSN Funding.

Evans, howevedisputes the relevance of his attendaamug actions as a limited partper
claiming that those board meetings occurred after the Sept&ubscription Agreement was
signed, and therefore “does nothing to establish that the parties viewed the Maschgion
Agreement as effective.Pl.’s Mem. at 19 (citing Tr. 117:10-118:17J.hat evidence is
certainly more probative that Evans acted as a limited partner after the SepSarbcription
Agreement was executed, butldes not mean that the jury is without basis to conclude, in
conjunction with Avens testimonyand the documentary evidenteat Evandecame dimited
partner after executing the March Subscription Agreement aridPthe After all, SSN Funding
was not even formedntil several months after Evans executed the LPA, therebgting the
needfor limited partner meetings in the months directly aB8N Funding’dormation See
LPA at 1, 65.

c) The Effect of the September Subscription Agreement

Finally, Evans asserts thhais postSeptembeparticipation in the limiteghartnership is
irrelevant because the September Subscription Agreement could not have converted the
Promissory Notes to equisince as the Court has previously noted, Evans had to elect to cancel

the Noteswithin one year of their executione., by March 2013.Pl’s Mem. at 19. In that
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connection, Evans contenttgat because the testimony at trial was E&W, and not Evans,
was listed on Annex A to the LPA, Evans could not have been a limited partner in his iddividua
capacity. Seelr. 305:8-11, 435:20-436:6; .Mem. at 1617; Pl.'s Reply at 4. SSN Funding
counters thathaving elected toonvert his Promissory Notes to equity in March 2048,
September Subscription Agreemeauted taenewEvans’earlier election and combindsils
investment wth Roger Moore’s $100,000 investment. Defs.” Mem. atTi8is process is
permissible, SSN Funding assures, because it comports with the requiremewvatisatdke his
election by March 2013, which indisputably occurred, and there is nothing in theadgngf the
PromissoryNotes that precludes Evans from entering a separate subscription agr@ement
combininghis equity interestvith Moore’s through theE&M limited liability corporation

Indeed, the September Subscription Agreement appears to have contemplateti just suc
an arrangementThefirst page of thé&September Sideription Agreement bears the following
notation “NOTE: This subscription agreement encompasseseys already received and
acknowledged by SSN Funding and creates no new obligétioasbscriber herein.”
September Subscription Agreement, Schoenstein Aff., Ex. 9 at 1 (emphasis added). Evans
claims that this note is irrelevabgcause it suggests only that “Evans contributed funds back
when he loaned money to SSNjredecessbthrough the Promissory Notes. BIReply at 56.
This argument is unavailing for two reasons. Ftrstnotationstates that it iISSN Funding-
not its predecessor—which received the funds. This suggests thatdhey§Mwere not loans,
but the equity interest that Evans obtained in SSN Funding. Second, and further underscoring
this point, the notation’statement that theMoneys already receivezhd acknowledged . . .
creates no new obligation for [the] subscribeds clearly meant to discharge tdditional

obligationsthat Evans would otherwise have undertaken pursuant to the September Subscription

20



Agreement. That statement only makes sé@ng®u accept that Evartsad previouslyonverted
his notes to an equity interest in SSN Funding and undertaken obligations set forth in the
virtually identical March Subscription Agreemer@ompareMarch Subscription Agreement
with September Subscription Agreement.

In addition,there is nothing that precludes Evans from combining his $250,000 equity
interest with that oRoger Moore’s $100,000 investment through E&M. And Evans testified
that he did just that. As Evamexplainedt, Clark wanted SSN Funding to remainnaifiority-
owned businessso that the venture wasgille for additional funding and programming
opportunities. Tr. 108:18-109:4. Althoulyjtoore waswilling to invest in the enterprisbge was
not a minority. Thus, Clark asked Evans, who is a minority, to combine his equity stake wit
Moore’s through aLC sothat SSN Funding could continuediaim minority status.Tr.
108:22-109:24 Evans consented to that arrangement and, in May #0&8,out the necessary
paperwork and “paid to formE&M. Tr. 109:25-110:14 Consistent with Evans testimony,
McHenry explained that the $250,000 that Evans invested to enter the “original . . . Evans . ..
limited partnership agreement that he signed as a single individaat[tlhe same $250,000”
invested through E&M.Tr. 435:1-15 McHenrycontinued “So wecan talk about the sophistry
of this company versus that company. In the end, James Evans whether it is thr¢Mgrche
Subscription Agreement] or the [September Subscription Agreeneeat]imited partnet. Tr.
435:16-198

The Court is persuaded, as SSN Funding argaeeRefs’ Reply at 8,that this testimony

81n his papers, Evans makes much of the fact that Campbell and McHeniryeahthat E&M, and not #&ns, was
listed on the September Subscription Agreement. Pl.’'s Mem—afL1@iting Tr.305:8-11; 306:6—10; 435:26-

436:6. For the reasons set forth above, and as more fully explainedHsnky himself, that fact does not override
the ample evidence ggesting that the parties understdbat Evans had converted his Promissoojel to equity.
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and the notation on the September Subscription Agreement peowe@sonable basis for the
jury to conclude that Evans timely elected to convert his Promissory Notgsity &d then
consolidated his previously acquirederestwith Moore’s througtE&M underthe September
Subscription Agreement. This conclusion is sufficiently supported by Evans’ exeotithe
Subscription Agreements atite LPA, Avent’s testimony that he understoBdans became a
limited partner upon Avent signing the LPA, and Evaeh stated belief that he operated as an
SSN limited partne?. IndeedMcHenry's testimony that prior to the lawsuit Evans never
claimed that he was owed money onBmemissoryNotes Tr. 424.:22—-25, which would have
matured and been owing for 19 months prior to the filing of this action, lends credence to the
notion that Evans understood he had converted his Promissory Notes into equity, irrespective
whetherhe or E&M, his wholly controlled LLC, held that interest.

* %

The jury was charged that under Arkansas12i] f the agreement does not specifically
state the manner of acceptance required, a party may assent to be bound iroaapleeas
manner by any reasonable mediunir. 494:6-12. The March Subscription was signed by
Evans and, by Evans’ own admission, he acted as a limited partner of SSN Funding. Under
those circumstances, a jury could reasonably conclude that Evans intended to be bound by the
Subscription Agreements. Because there is sufficient evidence supporting théndigg of

conversion, that finding cannot be disturb&hng 957 F.2dat 1046 (quotingMattivi, 618 F.2d

9 Without further elaboration, Evastateghat the Notes could only be amendeg an agreement in writing signed
by the Borrower and Lender.” Pl.’s &mn. at 16. Khough it is unclear why Evarnsvokes that language, as the
Court noted in 8 Summary Judgment Opinion, Evans’ conversion of the Notes to equity did ndtute st
amendment to the Notes. Summary Judgment Opinion at *9

10 pyrsuant to the Subscription Agreements’ chait&w provision, the Subscription Agreements must be
construed in accordance with Arkansas l&eeMarch and September Subscription Agreem&riis.
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at168).

As a consequence of thatrdict, Evans is a limited partner of SSN Fundifpat fact
destroys diversity and divests the Court of subject matter jurisdicBen, e.gCarden v.
Arkoma Assocs494 U.S. 185, 195-96 (1990) (holding that, to determine diversity, a court must
look to the citizenship of all members of artificial entity’); Handelsman v. Bedford Vill.
Assoc. Ltd. P'ship213 F.3d 48, 51-52 (2d Cir. 20Q@pting that both limited liability
companies and limited partnerships take on the citizenship of eaairahmbers for pposes
of diversity jurisdiction) Quantlab Fin., LLC, Quantlab Techs. Ltd. (BVI) v. Tower Research
Capital, LLG 715 F. Supp. 2d 542, 546-47 (S.D.N.Y. 20B@)me)' Accordingly, unless the
jury’s finding of fraud infects the totalityfdEvans’ equity investment or the Subscription
Agreemensg themselves, the case must be dismissed.

2. Fraud

Evans contends that the jury’s finding of fraud with respect to the $10Dla@h Note

renderghe jurysverdict of conversion in connection with the March Subscription Agreement

void ab initio, thereby unwinding Evans’ equity interest in SSN Fundfgl.’s Mem. at 1921.

I There is no dispute that if Evans is found to tiended partner in SSN Funding that he was a limited partner at
the time he filed this action, which is the relevant inquiry for purpobdgrersity jurisdiction. SeeReynolds v.

Wohl 332 F. Supp. 2d 653, 656 (S.D.N.Y. 2004W]hether federal diversi jurisdiction exists is determined by
examining the citizenship of the partisthe time the action is commenc@demphasis in original).

2To be sure, Evans repeatedly asserts in his papers that “fraud . . . perneatsitatransaction.Pl.'s Mem at
4; Pl.’s Reply at 7 (asserting thatrly effortto convert Plaintiff's loans to equity was permeated by frgud”)
(asserting that Evans was “duped . . . into making loans withgadeeises and fake documentatianBut the
evidence of faud that Evans points to conceomy MercadeValdez and Clark’s false representatioegarding
the March Noteand hedoes not identifyany evidence ofraudin connection with the December Note, or the
Subscription Agreements themselvegpecifically,Evansstates that “[p]rior to executing the [March] Note, [he]
spoke with . . . [Mercad¥aldes] and Clark” and that thépgreedhatthe $1000,000 invested under the March
Note would be placed in an escrow account and would not beedtfiiz any purpose unless a total of
$2,000,000.00 was raised for the Network.”’dMem at 5. He thennotesthatin June 2012;MercadoValdes and
Clark . . . asked if Evans would authorize the release of the $100,000 fmwe® that SSN [Fundingpuld
purchase an interest in [Gateway],” bas the evidence bore out at trial, the funds were natlpctised for that
purpose. Pk Mem at 6. On that basis-and that basis aloreEvans asserts that the jury’s finding of framith
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In response, SSN Fundindfersa range of argumengs to why the Court should not find that
the March Nog¢ was procured by fraud. Neither party, howeaddressethe fundamental issue
before the Courtwhether a finding of fraud with respect to the March Niate render the
Subscription Agreements voab initio, when there was no finding of fraud asiie December
Note or the Subscription Agreemethemselves The answer is quite obviously no.

Under New York law'? to prove a fraudulent inducement claim a plaintiff must show
that they‘reasonably relied upon the representation” and “as a result ofalisce. . .
suffered damageé.Kriegel v. Donellj No. 11 CIV. 9160KER), 2014 WL 2936000, at *10
(S.D.N.Y. June 30, 2014¢iting Universal Antiques, Inc. v. Vareikd26 F.Supp. 2d 595, 607
(S.D.N.Y.2011);GoSmile, Inc. v. Levin&1 A.D.3d 77, 81, 915 N.Y.S. 2d 521 (App. Div. 1st
Dept 2010)). Even assuming that the jusyfinding that the March Note was procured by fraud
(andis therefore voidab initio) stands, the jury was not asked to make a finding of fraud with
respect to the December Note or the Subscription Agreemé&ntsa finding of fraud with
respect to thdarch Notej.e., that the proceeds of that Note were not held in escrow or used to
purchase an interest in Gateway, does not support a finding that Evans was frauiddieced
to enter the other agreements, or relied on the early misrepresentatiomgjisal As a result,
those agreements were left intact by the’giwerdict and Evans continues to hodd a
minimum, a $150,000 equity interest in SSN Funding. Accordingly, SSN Funding takes on the

citizenship of Evangjestroyingdiversity and divesting the Cowt subject matter jurisdiction.

respect to the March Not@idsab initio any Subscription Agreementhat were entereithto approximately a year
(or morg later. 1d.; PL.’ Reply at 8.

3 New York law governs the March Note. March Nfitkl (“This Note shall be governed by, aswhstrued and
interpreted in accordance with, the laws of the State of New Yorkouiiregard to principles of conflicts of law.).
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The case must therefore be dismissed.!*

IV.  CONCLUSION

For the reasons set forth above, both parties’ motions for judgment as a matter of law are
DENIED and the case is dismissed for lack of subject matter jurisdiction. The Clerk of Court is

respectfully directed to terminate the motion, Doc. 99, and close the case.
SO ORDERED.

Dated:  August 20, 2018
New York, New York

=9 (>

Edgardo Ralos, U.S.D.J.

14 In view of the Court’s conclusion that the jury’s verdict is supported by sufficient evidence, Evans’ Rule 59(a)
motion for a new trial is likewise denied. See Manley, 337 F.3d at 244-45 (2d Cir. 2003) (stating that “for a district
court to order a new trial under Rule 59(a), it must conclude that the jury has reached a seriously erroneous result or
. . . the verdict is a miscarriage of justice, i.e., it must view the jury’s verdict as against the weight of the evidence.”)
(quoting DLC Mgmt. Corp., 163 F.3d at 133-34 (2d Cir. 1998)) (quotation marks omitted).
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