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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JAMES T. EVANS
Plaintiff,
OPINION AND ORDER

—against-
15 Civ. 5514 (ER)
SSN FUNDING L.P., EDWIN AVENT, HSE,
INC., and HSE, LLC,

Defendants.

Ramos, D.J.:

James T. Evans (“Evans” or “Plaintiff”) brings this action against SSN RgndiP.
(“SSN Funding”), Edwin Avent (“Avent”), HSE, Inc. and HSE, LLC (togetHBISE")
(collectively, “Defendanty’ Before the Court is SSN Funding’s motion for summary judgment
pursuant to Federal Rule of Civil Procedure 56 to dismissléiias against ibn the grounds

thatthere is no subg@ matter jurisdiction, and th#ttere is no contractual debt.
For the following reasons, SSN Funding’s motion is DENIED.

l. Background
A. Factual Background?!
1 Parties

Evans is an attorney residing in New York City. Def.’s 56.1 Siffit-2; Pl.’s 56.1

Counterstmtf 31 He is a member divans& McConnell, LLC (“E&M”) , which is a limited

! The following facts are based on SSN Funding’s Statement of Uteispacts Pursuant to Local Rule 56.1
(“"Def.’s 56.1 Stmt.”), Doc. 64Rlaintiff's Response to Defendant SSN Funding’s Statement of Undipacts
Pursuant to Local Rule 56.1 (“Pl.’s 58 bunterstmt.”), Doc. 68; the respective exhibits to SSN FundingsL.P.’
memorandum of law in support of its Motion for Summary Judgniéterq. Supp. Summ. J.”), Doc. 681e
Affidavit of Evans (“Evans Aff.”), Doc. 69and other previously filed submissioofswhich the Court may take
judicial notice. Teamsters NaltFreight Indus. Negotiating Comm. et al. v. Howar&xpress, Indin re Howards
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liability company whose organization aadtivitiesarenot further described by either party.
Def.’s 56.1 Stmt{] 3.

SSN Funding is an Arkansas limited partnership with its principal place of business i
Arkansasand is the successworHnterest to SSN Media Groujmc. (“SSN Media). Def.’s 56.1
Stmt.{4; Pl.’s 56.1 Counterstmt. § 3% became effectiven May 15, 2013 throughlamited
Partnership AgreemefitLPA"”), whose membership consistefl(1) S.O.S. Media Holdings,
Inc. (“S.0.S.”), which ighe General Partner of SSN Fundi(®),the Trustees of the Arkansas
Venture Capital Investment Trust, a public trust, and (3) a number of indiVilhiteld partners
whose names and addresses are set dutriex A to the LPA Mem. Supp. Summ. J. Ex. 5
(“LPA”) at 1; see alsdevans Aff. Ex. 3 (“Campbell Dep. Tr.”) 104:1D85. SSN Fundinglso
holds anindirectinterestin the Soul othe South Networlk(*Soul of the South”)a regional
broadcast television network that provides news, information, entertainment and fcattuss
African-American perspective to several television stations in the United Sfagéss 56.1
Stmt.{5; Mem. Supp. Mot. Dismiss at @pp. Mot. Dismiss at.1

Avent, a citizen of the State of Marylanatas theChairman and CEO &SN Media,
SSN Funding, S.0.Sand HSE at all relevant time®l.’s 56.1 Counterstmf} 34; LPA at 65
HSE, Inc. was a Maryland corporation with its principal place of businessriyldvid. Pl.’s
56.1 Counterstmf] 35. HSE, LLC is the successiornterest to HSE, Inc., and is also a
Maryland corporation with its principal place of business in Marylddd.Evans contends that

Avent usedhe HSE entities as vehicles to commit his alleged miscond@ampl. 1 18, 22,

Express, Inc.)151 Fed.Appx. 46, 48 (2d C005) (courts are empowered to tqkéicial noticeof public filings,
including a cours docke). The facts are undisputed unless otherwise noted.

2 Neither party has provided the Court with Annex A.
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63, 71-72.Neither of theHSE entitiesare parties to any of the relevant agreementhe instant

action.
2. Promissory Notes

Beginning in late 2011, Evans investetbtal 0f$250,000 in Soul of the South through
two promissory notewith SSN Media On December 12, 2011, Evans, in his individual
capacity,and SSN Media Group, LLCSSN Media LLC"), yet another entity related to SSN
Funding and SSN Mediaxecuted a promissory ngtarsuant to which Evans lent SSN Media
LLC $150,000“December Note”) Def.’s 56.1 Stmt{ 6; Pl.’s 56.1 Counterstmf.36 On
March 20, 2012, Evans, in his individual capacity, and SSN Media executed a second promissory
note for $100,000 (“March Note”). Def.’s 56.1 Stfit7;Pl.’s 56.1 Counterstmt. § 38he
December Mte was amended on March 21, 2012 to assign SSN Me@ig rights to SSN
Media Def.’s 56.1 Stmt{ 8; Pl.'s 56.1 Counterstmt. 1 37. Batiie December andlarch
Notes (together, the “PromissoNotes) bear interest at a rate of 10% per annand have a
maturity date ofDecember 30, 2013. Mem. Supp. Summ. J. EXD&cember Note” [T 12,

Ex. 2(“March Note”) 11 22. Importantly to the instant motion, the Promisddogesallowed
Evans tcelect to cancel the Note@gthin one year—by March 20, 2013 and March 21, 2013
respectively—and receiveéin lieu thereof, such other securities and/or notes and/or agreements
and/or instruments as shall be similar to other securities and/or notes anekéonexys and/or
instruments which mayebissued to any other lenderofj investor in the Borrower.'See

December Notat 1, March Note at.1In other words, the Notes allowed that Evans could
choose to convert the loans he made to SSN Media to equity in the company, but only if he

exercised that right within one year. The Promissory Nalsggorovided that they may not be



amended “except byneagreement in writing signed by the Borrower and the Lender.”
December Not4 8, March Notef 8.

Evans alleges that before executing the March Note, he spoke to two represesttatives
the Soul otthe South, Frank Mercadwaldes (“MercadeValdes”) and @ris Clark (“Clark™),
who agreed that the $100,0@@nwould be placed in an escrow account and would not be
utilized for any purpose uessand util a total of $2 million was raised for ti@oul ofthe
South. Pl.’s 56.1 Counterstmt. § 41. Clark further provided instructions to fevamsing the
funds into a purported escrow accoulit. However,the March Note contains no provision
requiring the funds to be held in escrow. Def.’'s 56.1 Sfrh0.

Evansclaims thatMercadeValdes and Clark approached him in or around June 2012 and
asked ifhewould authorizegherelease of the 0,000 from escrow so that SSN Media could
purchase an interest in SSN Media Gateway, LLC (“Gatewdaf’)s 56.1 Counterstmt. § 45.

He agreed to reése the funds, but only for this purpose. at  48. However, unbeknownst to
Evans—who believed that he had wired the $100,000 into an escrow account—the funds were
neverplaced into escrowld. at 11 41, 44seeEvans Aff. Ex. 4 (“Avent DepIr.”) 177:2-14.

Instead, hefunds wereplacedby Aventin an HSE operating account and comingled with the
funds thereinfrom which Aventpaidfor day-to-dayoperations of SSN Medend allegedly
securedor HSE—and not SSN Media—a $100,000 interest in Gateway. Pl.’s 56.1 Counterstmt.
19 42, 49seeAvent Dep.Tr. 54:24-55:19; 116:10-16; 125:4-126:3. Soutle Southnever

received an interest in Gatewalyl.’s 56.1 Counterstmt. § 50.

3. Subscription Agreements

In early 2013Clark approachedvanswith the possibility of converting the $250,000 of

debt into an equity interest in SSN Fundind. at{ 83; Def.’s 56.1 Stmf] 11. Pursuant to this



planned transactiom March2013, Clarkasked Evans to execudesubscriptioragreement
(“March Subscription Agreement”), and noted that another individual would be forwarding to
Evans “a side letter that will require [Evans’] signature that applies aneite [SSN Media’s]
loan obligation to Limited Partnership Interests in[#ie] SSN Funding.”SeeMem. Supp.

Summ. J. Ex. 4 at 1, 3, SeeEvans Aff. Ex. 8 at 2Evans claims that he never received this side
letter. Pl.’s 56.1 Counterstmt. { 89.he record is unclear aswhether this side letter was ever
drafted, and whether it was contemplated to have a purpose distinct from the MaipSoibs
Agreement.

On or around March 18, 2013, Evasignedthe March Subscription Agreemesith a
commitment of $250,000, described as convertible interests. Def.’s 56.4/38Bnklem. Supp.
Summ. J. Ex. §March Subscription Agreement”) at IThe March Subscription Agreement
stateghat ypon S.0.S.’s &cceptancef this application,Evans will become a [[imited
[p]artner[of SSN Funding] under the terms and conditions oPthenership Agreemeifit
March Subscription Agreement 1 1-2. Notahlythe time the March Subscription Agreement
was executed by EvansSK Funding had not yet been formeseel PA at 1. Moreover it
states that the commitment will be treated as equity for United States federal @seguigh at
1 17(l). It alsocontains an anti-reliance provision, which states the following:

“[The subscriber(s)onfirm that our subscription for limited partnership interests

... in, and our Commitment to, the Partnership is made solely on the basis of the

information contained in a Disclosure Memorandum dated February 25[,] 2013,

and other ancillary documentating to the business of the Partnership provided

by its authorized representatives during the course of meetings in persdhewit

undersigned or its authorized representatives, the Partnership Agreemendean

letter we have entered into with the Partnership and the Gé&aetaér and this

Subscription Agreement . . . and not in reliance on any other information,

representations or warranties, whether oral or written, provided by any Person

including for the avoidance of doubtflje General Partner any Affiliate

thereof or any officer, agent, director, member, partner or employee stiahy
Person.”



Id. at{ 6. It further contains a provision regarding forward looking statements:

“[The subscriber(s)ereby declare, represent and warrant that . . . any statements
made on behalf of the Partnership that are not statements of historical faa, shoul
be considered forward looking statements. Such statements include, without
limitation, those relating to the Partnership’s future business prospects, business
plans, revenues, expenditures, capital needs, and income. [The subscriber(s)]
recognize that such statements are estimates reflecting the best judgment of the
Partnership and involve a number of risks and uncertainties that could cause
actudresults to differ materially from those suggested by any forward looking
statements.”

Id. at] 17(0).
OnMarch 18, 2013, EvarsentClark the executed March Subscription Agreement as
well as two other documents: (1) the execution page dfRl#e signed by Evans ahat date
in his individual capacity; and (2) a document titled “Acknowledgement” dated March 15, 2013.
SeeEvans Aff. Ex. 8. The Acknowledgementvasdrafted by Evans and addressed to SSN
Funding,andstates the followingn provision (g)
Upon the issuance to me of a Limited Partnership Interest in SSN Funding, L.P.
corresponding to a $250,000 capital contribution and in consideration thereof, and
provided that SSN Funding][,] L.P. shall concurrently therewith issuea
minimum of $4,500,000[] in Limited Partnership Interests, | hereby waive and
releasg SSN Medid, its predecessors in interest, and itsiofffrs, directors and
promoters, from any and all claims of any kind which | may have under common
law, equity, or securitiestatutes arising from my investment of $250,000 for my
[SSN Medid Interests, and furthermore relinquish title to and tendeB &N[
Medid all of my[SSN Medi& Interests. | understand tha§SN Medi& shall
soon be dissolved in accordance with the applicable provisions of the Delaware
General Corporation Law.
Id. at 45 (emphasis added). Evans is the only signatory td¢keowledgementld. at 5.
However, he contersdthat aftehe provided thehreedocuments to Clark, he confirmed with
Clarkthat the proposed conversion of his debt into equity in SSN Funding was predictted on

representation that SSN Funding would be raising $4.5 million in capital. Evar{se8ff.

Evans provides no further details about this purported communication. Moreover, on March 18,



2013, after he received the three executed documents, Clark wrote to Evans, fylyooti
when we receive a full close. We are still awaiting financial verification frenother investors
who are pledging promissory notedViem. Supp. Summ. J. Ex.at 1;Pl.’s 56.1 Counterstmt.
1 90. Evans claims that he understood this email from Clark to mean that the do¢wements
executedvould not become final, and his loan would not be converted into egoitySSN
Funding met the $8.million capital raise threshold?l.’s 56.1 Counterstmt. § 90; Evans Aff.
1 70.

Approximately six months laterndSeptember 30, 2013, Evans signed a second
subscription agreement, but this time, Evarscuted the agreement behalf oE&M as the
prospective subscriber with a commitment of $350,000, not $250,000 (“September Subscription
Agreement”). Def.’s 56.1 Stmt. | 14£I.’s 56.1 Counterstm{l 92 Mem. Supp. Summ. J. EX. 6
(“September Subscription Agreemendit)1, 9. The Septemberubscription Agreement states
that it“encompasses Moneys already received and acknowledged by SSN Fundirgpsesl c
no new obligations folE&M].” September Subscription Agreement aftlotherwise contains
the same provisions as the March Subscription Agreement, including those prtvading
S.0.S.’s acceptance of the application will cause E&M to become a limited par8@Nof
Funding, the provision stating that tbemmitment will bereated as equity, the améliance
provision, and the provision regarding forward looking statemedtsat 1 12, 6, 17(I), 17(0).
While SSN Funding states that E&M and S.O.S. were parties to the Septembemp8abscri
Agreement, Evans claims thatCsS.never becama party to the September Subscription
Agreement because neither S.QSSN Funding, nor any other entity related to SSN Funding

executed that agreemereeDef.’s 56.1 Stmt. { 16; PIl.’s 56.1 Counterstmt. Y 16.



The record shows that $250,000 of the $350,000 commitment was the same $250,000
investment Evans made through the Promisdlmtes, and thahe remainings100,000vas an
investment made by another individumamed Peter MooreéSeeMem. Supp. Summ. J. Ex.&@
2-3,Ex.13at1; Campbell Dep. Tr. 155:20-25. Howewis unclear from the recor@nd
neither party makes an effort to explarhy the September Subscription Agreement drasted
with E&M as a subscriber after Evans had already executed the March Subssé&greaement
on behalf of himself, especially sinE&M was not a signatory to the Promissory Notes

In an email exchange in whi€lark asked Evans to execute the September Subscription
Agreemenibn September 30, 2013, Claxkote, “it[']s the samething you already signed. This
is just a new subscription agreement. | will take ohtbe rest of the informatich Mem.

Supp. Summ. J. Ex.a 3 Butthis emailcommunication does not further shed lightwdry a
new subscription agreememas necssary William Campbell (“Campbell”) testified dtis
30(b)(6) deposition on August 5, 2016 as a representative of SSN FunditigetBaptember
Subscription Agreement is “presumably the combinatidi tfo subscription agreements,” but
admitted that @was not surevhy the subscriber wabsted asE&M, not Evans, antiada
commitment of $350,000 instead of $250,000. Campbell Dep. Tr. 86:7-87:8.

SSN Funding contends that Evatiedas a limited partner fapproximatel\2 years
thereaftelby, inter alia, requesting a KL form,receiving k1 statements showing that E&M was
a limited partner in SSN Funding, participating in a limited partner ngeetirOctober 30, 2013,
writing a letterin February of 2014lleging that Avent misused his investmentdsinreceiving
notice of a limited partner meeting gculed for August 11, 2014, corresponding with Clark
about the need for a financial monitor for SSN Funding, and writing a shareholdetigderiva

demand letter to Avent on March 12, 2Cifter he learnethat Avent purchased the Gateway



interest Def.’s 56.1 Stmt{]{ 2229. Evanglisputes that he was treated as a limited partner,
stating that the October 30, 20d®@eting was not a “limited partner meetinthatSSNFunding
never responded to hekareholder derivative demand letter or acknowledged him as a
shareholderthathe wagnitially told by SSN Funding that he could not participate in tax credits
with the limited partners, and thiie K-1 statement he eventually received addressed to E&M
was“nonsensical . . . [and that he had] serious doubts about the propriety of this financial
information” Pl.’s 56.1 Counterstmt. {1 23, 29, 102-05. Evans does not further explain why the
K-1 statement he received was “nonsensicalloy he had such doubts.
B. Procedural History

Plaintiff filed the instant Complaint on July 15, 2015. DocHE brought the following
causes of action: (1) breach of contract on the December Note againsuSd@nyg; (2) breach
of contract on the March Note against SSN Funding; (3) breach of fiduciary dutgtafyeent;
(4) negligent misrepresentation against Avent; (5) fraud against all Detsn(@) conversion
against Avent and HSE; and @) accounting against Avent and HSH. at 611. Avent and
HSE answered the Complaint on September 14, 2015. Doc. 18. SSN Funding filed its answer

on November 23, 2015. Doc. 23.

On February 22, 2016, SSN Funding filed a motion to dismiss pursuant to Rule 12(b)(1)
and a motion for judgment on the pleadings pursuant to Rules 12(c) and 12(h). Doc. 36. SSN
Funding argued that the Complaint should be dismisseallak of subject matter jurisdiction,
or alternativelythat SSN Funding should be granted judgment on the pleadings bé¢carese
are no payment obligations owed under the Promissory Notes as those debts weredcmtoert
equity interest in SSN Fundingee id. The Court denied the motions without prejudice on June

17, 2016. Doc. 471t noted that since the subject matter jurisdiction issue is intertwined with



one of the central merits issueswiuld not conclusively resolve the issue a limited

evidentiary recordbefore the close of discoverid. at 34.

On February 28, 2017, SSN Funding filed the instant motion for summary judgment,
renewing its arguments that because Plaintiff conveéniedromissory Notes inexquity interest
in SSN Funding, there is no diversity of citizenship, and moreover, that there is no cahtract

debt to enforce. Doc. 61.

. L egal Standard
A. Subject Matter Jurisdiction

Generally challengeto subject matter jurisdiction isrought under Federal Rule of Civil
Procedure 12(b)(1)U.S. ex rel. Woods v. Empire Blue Cross & Blue Shik¢d 99 Civ. 4968
(DC), 2002 WL 1905899, at *3 (S.D.N.Y. Aug. 19, 20Q¢ating a motion for summary
judgment pursuant to Rule Higat challenges the court’s subject matter jurisdici®m 12(b)(1)
motion); see alsdJ.S. ex rel. Phipps v. Comprehensive Cmty. Dev. CbsR. F. Supp. 2d 443,
448-49 (S.D.N.Y. 2001)The party asserting subject matter jurisdiction has the burden of proof.
Sharkey v. Quarantillo541 F.3d 75, 82 (2d Cir. 2008).

However,while the party invoking jurisdiction may have the ultimate burdpm]Here
jurisdiction is ‘so intertwined with thmerits that its resolution depends on the resolution of the
merits,’ the court should use the standard ‘applicable to a motion for summary judgmaent
dismissonly where ‘no triable issues of fact’ exisCromer Fin. Ltd. v. Bergerl37 F. Supp. 2d
452, 467 (S.D.N.Y. 2001) (emphasis added) (qudtmgdon v. Polishogkl89 F.3d 196, 198-99
(2d Cir. 1999))see also Porter v. United Statééo. 13 Civ. 7332 (NRB), 2015 WL 1004953, at
*3 (S.D.N.Y. Mar. 3, 2015) (“In such a case, ‘the defendant is forced to proceed under Rule

12(b)(6)...or Rule 56...—both of which place greater restrictions on the district court’s

10



discretion,” and the court should dismiss claongy if there are no triable issues of fayt
(emphasis addedgitations omitted)First Capital Asset Mgmt., Inc. v. Brickellbush18
F.Supp.2d 369, 378-79 (S.D.N.Y. 2002 d, 385 F.3d 159 (2d Cir. 2004).

B. Summary Judgment

Summary judgment is only appropriate where“thaterials in the record, including
depositions, documents, electronically stored information, affidavits or démteadtipulations
(including those made for purposes of the motion only), admissions, interrogatesrgand]
other materialsshow*“that there is no genuine dispute as to any material fact and the movant is
entitled tojudgment as a matter of law.” Fed. R. Civ. P. 56(a), 56(c)(1)(Ah iSsue of fact is
‘genuine’ if the evidence is such that a reasonable jury could return a verdio¢ inon-moving
party” Senno v. Elmsford Union Free Sch. Di82 F. Supp. 2d 454, 467 (S.D.N.Y. 2011)
(citing SCR Joint Venture L.P. v. Warshawsky9 F.3d 133, 137 (2d Cir. 2009)A fact is
“material if it might affect the outcome of the ligsggon under the governing lavAnderson v.
Liberty Lobby 477 U.S. 242, 248 (1986).

The party moving for summary judgment is first responsible for demonstraéng t
absence of any genuine issue of material f@elotex Corp. v. Catretd77 U.S. 317, 323
(1986);see also Atl. Mut. Ins. Co. v. CSX Lines, L.L 432 F.3d 428, 433 (2d Cir. 2005).
“When the burden of proof at trial would fall on the nonmoving party, it ordinarily is seftici
for the movant to point to a lack of evidence to go to the trier of fact on an essentiaiteldéme
the nonmovang claim” Cordiano v. Metacon Gun Club, In&75 F.3d 199, 204 (2d Cir. 2009)
(citing Celotex Corp.477 U.S. at 322-23%ee alsd-ed. R. Civ. P. 56(c)(1)(B)The burden then
shifts to the non-moving party to come forward with admissible evidence suiffioisupport

each essential element of the claim, atelsignate specific facts showing that there is a genuine

11
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issue for trial. Celotex Corp.477 U.S. at 324 (internal quotation marks oeadi}tsee also
Cordiano,575 F.3d at 204.

In deciding a motion for summary judgment, the Court rffastistrue the facts in the
light most favorable to the non-moving party and must resolve all ambiguities andltira
reasonable inferences against the movVarrod v. Omya, In¢.653 F.3d 156, 164 (2d Cir.
2011) (quoting/illiams v. R.H. Donnelley, CoriB68 F.3d 123, 126 (2d Cir. 2004)). However,
in opposing a motion for summary judgment, the non-moving party may not rely on unsupported
assertions, cgecture or surmiseGoenaga v. March of Dimes Birth Defects Fousd. F.3d 14,
18 (2d Cir. 1995). A motion for summary judgment cannot be defeated on the basis of
conclusory assertions, mere denials, or unsupported alternative explanations ofl &gt
League Baseball Props., Inc. v. Salvino, JiBel2 F.3d 290, 310 (2d Cir. 2008ge alsSenng
812 F. Supp. 2d at 467 THenonmoving party cannot defeat summary judgmenshygly
showing that there is some metaphysical doubt as tm#terial fats,” McClellan v. Smith439
F.3d 137, 144 (2d Cir. 200@nternal modifications omittedjguotingMatsushita Elec. Indus.
Co. v. Zenith Radio Corp475 U.S. 574, 586 (1986)), it “must set forth significant, probative
evidence on which a reasonable fwtler could decide in its favor.5enng 812 F. Supp.@at
467-68(citing Anderson477 U.S. at 256-57).

“Summary judgment is properly granted when the non-moving plaity to make a
showing sufficient to establish the existence of an elesssdntial to that parg/case, and on
which that party will bear the burden of proof at tfialAbramson v. PatakP78 F.3d 93, 101
(2d Cir. 2002) (quotingcelotex Corp.477 U.S. at 322). In that situation, there can be no

genuine dispute as to any material fasince a complete failure of proof concerning an essential

12



element of the nonmoving parsytase necessarily renders all other facts immateK@slotex
Corp.,, 477 U.S. at 322-23.

[1. Discussion

A. Subject Matter Jurisdiction

Evans invoked subject matter jurisdiction based on diversity of citizenship. Compl. { 8.
The Court has diversity jurisdiction if (1) “the matter in controversgeeds the suwr value of
$75,000,” 28 U.S.C. § 1382), and (2) there is Complete diversity,i.e. all plaintiffs must be
citizens of states divee from those of all defendant®g&nnsylvania Pub. Sch. Employelest.

Sys. vMorgan Stanley & C.772 F.3d 111, 118 (2d Cirgs amende@Nov. 12, 2014) There

is no dispute that the matter in controversy exceeds $75,000. However, SSN Funding contends
thatEvans shares citizenship with SSN Funding because Bdemsconverted the $250,000

debt into equity through the Subscription Agreemdrgdyecame a limited partner in SSN

Funding, either in his individual capacity or as a member of E&M.

For purposes of diversity jurisdiction, both limited liability companies and ltmite
partnerships take on the citizenship of each of their memBes, e.gCarden v. Arkoma
Asso0cs.494 U.S. 185, 195-96 (199Mandelsman v. Bedford Vill. Assoc. Ltd. P'st#f3 F.3d
48, 51-52 (2d Cir. 2000Ruantlab Fin., LLC, Quantlab Techs. Ltd. (BVI) v. Tower Research
Capital, LLC 715 F. Supp. 2d 542, 546-47 (S.D.N.Y. 20B3)aub Investments, Ltd. v.

Tirakian, No. 05 Civ. 3299, 2007 WL 295600, at *1 (E.D.N.Y. Jan. 29, 200Agrefore SSN
Funding is correct that if either of the Subscription Agreements validly cedvihe loans, the
Court would be deprived of diversijyrisdiction3

This jurisdictional issue is intertwined with the factual issue of whether therg is an

31t is undisputed that Evans is a member of E&M.

13
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contractual debt to enforce. If Evansah was converted into equity in SSN Funding, then SSN
Funding would not owe any debt payments to Evans under the promissoryAatesdingly,
SSN Funding has the burden to prove that there are no triable issues of fact regardaigity
of the puported conversions

Evans argues that the contemplated conversion never occurred bgdabsefailed to
elect to converthe loans into an equity interegithin theoneyeartime limit set forth in the
PromissoryNotes, (2)S.0.S. and/or SSN Fundimgver executed the Subscription Agreements,
and (3) the parties did not sufficiently evince mutual assent to be bound by the Swinscript
Agreements In determining whether there is a material dispute as to any of those thgues
Court will analyze théMarch Subscription Agreement and the September Subscription
Agreement separatefy Thetwo Subscription Agreements involve different subscribers, Evans
and E&M; different commitment amounts, $250,000 and $350,000; and were executed on
different datesone clearly within the one year limitations period and one clearly outside of it.
SSN Funding does not provide any arguments as to why the Court should treat these

Subscription Agreementssone.

1 March Subscription Agreement

a) Timing of Election to Convert Debt to Equity

Both Promissory Notes provide that Evans rekegt to cancel the Notes and receive
securitiedn lieu thereof SeeDecember Notat 1; March Note at.1They also providéat
Evans could only maksguch electia by March 2, 2013 andMarch21, 2013espectively Id.

It is undisputed that Evans signed the March Subscription Agreement on March 1852e13.

March Subscription Agreement at 9; Evans Aff. Ex. 8 at 2, 21. SSN Funding argues that this

4 Throughout SSN Funding’s papers, it often improperly coedléhe two Subscription Agreements, seeking to
bolster any weakness in one with the other.
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date is the only pertinent date since the Promissory Notes only require &vaalset an election
to cancel the Notes within the ogear time limit, and Evans’ signature is evidence of his
election. Reply Supp. Summ. J. at 6-7. Evans does provide emmativeinterpretatiorof the
Promissory Mtesor claim that the contragtareambiguous. Instead, laegues that th®larch
18, 2013electionwas invalidbecaus&SN Fundingvas not formed until May 15, 2013. Opp.
Summ. J. at 1XeelLPA at 1, 65.Evans argues thgprior to that date, there was no partnership
for him tojoin.

By their terms,he Promissory Mtes are governed by New York law. December Note
1 13, March Notef 11 “UnderNew York law, the initial interpretatioof acontractis
determined by the court asratterof law. In construing the provisions of a contract, . . .
‘unambiguougerms are given theifplain and ordinary meaning.’ Century Sur. Co. v.
Franchise Contractors, LLANo. 14 Civ. 27{NRB), 2016 WL 1030134, at *4 (S.D.N.Y. Mar.
10, 2016) ¢itationsomitted). Contracs should be “construed so as to give full meaning and
effect to all of its provisions. [Alinterpretation of a contract that has the effect of rendering at
least one @use superfluous or meagiess..is not preferred and will be avoided if possible.”
LaSalle Bank Nat. Ass’n v. Nomura Asset Capital Cdip4, F.3d 195, 206 (2d Cir. 2005)
(internal quotation marks amitations omitted). The plain language of the Promissory Notes
only applies the ongear limitation toEvans’ offer to cancel the Note$t does not impose the
time limit onacceptance dEvans’offer. If the partieswishedto impose a time limit owhen
the cancellation and replacement of the Notes were consumrniegdouldsimply have
requiredthatthe Notede cancelled and replacedthin a yeay instead of requiring onlghat
Evans can make he&ectionto do so within a year.

Furthermore, under New York law, a contract that was entered into prior to a

15



corporation’s fomal organization will still be binding upon the corporation if it subsequently
ratifies or adopts the pre-incorporation contrdotre Robbins Int’l, InG.275 B.R. 456, 468
(S.D.N.Y. 2002)aff'd, 56 F. App’x 55 (2d Cir. 2003)Thus, the mere fact that a contract
affecting the rights of a corporation was offered prior to the corporation’s faramgporation

does notnvalidate the offer Accordingly, by signing the March Subscription Agreement on
March 18, 2013, Evans offed to cancel the notes and receive in its place\yequ&SN

Funding, therebynaking his electiomnder the Promissory Notésely. ®> The timeliness of

Evans’ offer to convert the debt via the March Subscription Agreement does not end the inquir
of whether the March Subscription Agreement is validyénager. SSN Fundingoncedes that it
mustalsoestablish that S.0.S. accepted Evans’ application. Mem. Supp. Summ. J. at 3, 7-10.

b)  Acceptance of the March Subscription Agreement

The choiceof-law provision in T (19) of each of the Subscription Agreements provides
thateachshall be governed by dmonstrued in accordance with Arkansas fawnder
Arkansas law, similar to New York laifw] hen a contract is unambiguous, its construction is a
guestion of law foth[e] court” Artman v. Hoy370 Ark. 131, 136, 257 S.W.3d 864, 869 (2007)

(citations omitted) Neither party asserts that the Subscription Agreements are ambigDocss.

5 Evans notes that Clark told him that he would be receiving a side ktieapplies and converts [SSN Media’s]
loan obligation to Limited Partnership Intereistshe SSN Funding,” which Evans asserts is different from the
March Subscription Agreement, and that he never received this sate &eMem. Supp. Summ. J. Ex.at 5;
Evans Aff. 1 69 However, Evans does not rely on the absence of this sidetdtettegue that there was not a valid
election to convert the Notesor explain whether thisontemplatedide letter was to servefanctionseparate from
the March Subscription Agreement

6 Paragraph 19 of each of the Subscription Agreements,sfatés Subscription Agreement and the rights,
obligations and relationships of the parties underShisscription Agreement and the Partnership Agreement and in
respect of the SSN Funding, L.P. Limited Partnership Interests shgdiierned by and construed in accordance
with the laws of the State of Arkansas.” March Subscription Agreefne@tSeptember Subscription Agreemént

19. The Court will enforce this choiod-law provision as Evans does not claim that there was fraud related to the
choiceof-law provision. See 3 Commcahs Corp. v. OSI Sys., IndNo. 02 Civ. 9144DC), 2004 WL 42276, at *3
(S.D.N.Y. Jan. 8, 2004%ee alsd-ieger v. Pitney Bowes Credit Corf251 F.3d 386, 393 (2d Cir. 2002 As there

are no allegations of fraud, bad faithunfavorable public policy aspects to the chai&éaw provision, the court

will enforce it").
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a court determines that the contract is unambiguous, it cannot allow parol evidence to be
introduced. Stokes v. Stoke2016 Ark. 182, 7, 491 S.W.3d 113, 119 (20146) P.A.M. Transp.,
Inc. v. Arkansas Blue Cross & Blue Shje8d5 Ark. 234, 245, 868 S.W.2d 33, 39 (19%3),
clarified on denial of reh’gJan. 10, 1994)It must “consider the sense and meaning of the
words used by the parties as they are taken and understood in their plain and ordanarg.ime
Couch v. Farmers Ins. CA75 Ark. 255, 258-59, 289 S.W.3d 909, 913 (2(0Bation
omitted) The March Subscription Agreement unambiguously states that it is an appligation b
Evans to S.0.S., the General Partner of SSN Funtlifigcome a limited partnef SSN
Funding, and that S.0.S.’s “acceptance of th[e] application shall constitaedJEas a Limited
Partnefof SSN Funding] on the terms and conditions of the Partnership Agreement as if [Evans
was]| a party to it.”"March Subscription Agreemefif] 2.

Evans claims that his applicatieras never validly accepted by S.Q.SSNFunding,
nor anyentity related to SSN Funding. It is undisputed that none of those entities signed the
March Subscription Agreement. SSN Funding nonetheless argues that theiapgéardte
accepted in any reasonable manner under Arkansas lawharlvent's execution of tHePA
on May 15, 2013 as the President and CEO of Si®&reasonable form of acceptan&SN
Funding is catect that under Arkansas law, “flgss otherwise unambiguously indicated by the
language or circumstances. an offer to make a contract shall be construed as inviting
acceptance in any manner and by any medium reasonable in the circumstAnceSdde
Ann. 8 4-2-2061)(a); see also Erdman Co. v. Phoenix Land & Acquisition, LNG. 2:10 Civ.
2045, 2013 WL 3776349, at *3 (W.D. Ark. July 17, 201Bxans argues that reference to the
“undersigned” iffff (6) ofthe March Subscription Agreement confirms that the document was

intended to be counter-signed by SSN Funding. PI. 56.1 CountstmtPlladitiff is mistaken
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since the “undersignedi § (6) clearlyrefers to the subscriber, Evans, not SSN Funding
S.0.S Paragrapl6) providesthatthe subscribeonly relieson adiscrete set of documerits
making the subscription including “documents relating to the business of the Paptnershi
provided by its authorized representatives during the course of meetingsoin wélsthe
undersigned or its authorized representatives.” March Subscription Agreefeht §ther
words, 1 (6) refers to documents provided by SSN Funding, the “Partn&tghipanswho
signed the application, during person meetingslf the undersigned was interpreted as SSN
Funding or S.0.S., it would render the provision nonsensical by causing the provisiate to
thatEvansis relying ondocuments that SSN Funding gaveétself or its general partneihe
March Subscription greementloes not contain any provisions specifying the manner in which
acceptance must be maoe S.0.S., nor doasappear to provide a signature page for S.0.S. to
execute the applicationEvans also failed to provide the Court with evidence of any
circumstances that unambiguously prescribes the method of S.0.S.’s acceptaaedingly,
the Court finds that S.O.8ould have accepted Evans’ offer in any reasonable manner
However, here is a triable issue of fact conaaghwhetherAvent’s signature on the
LPA as the President and CEO of S.0O.S. constiagesptancéy S.0.S.TheLPA, by its
terms is an agreement betweemter alia, S.0.S. and the limited partners whose names and
addresses are set outAnnex Ato theLPA, “which may be amended from time to time by the
addition of new Limited PartnersI’PA at 1 If Evans’ name and address wiagedin Annex
A, either in its original or amended iteratjadhen Avents signaturen theLPA as the President
and CEO of S.0.S. could constitute reasonable acceptance. It would not sufficeNhetaS&
listed in Annex A since there is no evidence that the Promissory Notes or the $dduscription

Agreement were subsequently assigned or transfemedEvans in his individual capacity to

18



E&M.’ However,neither party has provided the Court withnex A even though discovery

has concluded in the instant actfoiRegardess, therés other evidence on the recdttht create

a material dispute as to whetlterans is listed in Annex A as a limited partner in his individual
capacity First, an emaisent by an employee of SSN Funding on August 5, 2014 which attaches
“the list of limited partners” list8James Evans Evans McConnell” as a limited partnéyt

Evans appears to have been lisiedh representative of E&Mot in his individual capacity.

Mem. Supp. Summ. J. at Ex. &84 SecongdwhenCampbell was asked whether the September
Subscription Agreement is the operative agreement in SSN Funding'’s view, he reldppnde
testifyingthat E&M is the name that is on Annex A, atd not testifythat Evans was also
included in Annex A in his individual capacity. Campbell Dep. Tr. 13@:2Third, the SSN
Funding balance sheet as of December 31, #8ts4he limited partners’ equityMem. Supp.
Summ. J. Ex. 22. lists eleven limited partners)cluding E&M, but does ndist Evans
individually. Lastly, SSN Funding only provided a Kstatemento E&M, not Evans. Mem.
Supp. Summ. Ex. 12. Accordingly, the Court cannot find at this juncture that Avent’s
executon of the Limited Partnership Agreement on May 15, 2013 constiteéestmable
acceptance by S.0.S. of the March Subscription Agreement executed by Evadsiaigivi

C) Mutual Assent

Alternatively, SSN Funding argues thite parties’ conduct demonstrates that there was

7 The Promissory Notes requipgior written consent bthe borroweffor Evans to assign the Notes to a third party
December Not§ 4 March Notef 4 Furthermore,he limited partnership intereist SSN Fundingan only be
transferred in accordance withe requirements dfPA §21. LPA 1 21. Paragraph Zdrovides thathe limited
partnerseeking to transfer his interest must fofer SSN Funding the opportunity to purchase the equity, then
certain of theotherlimited partners.ld. If no agreement is reached at that juncture, the limited partner can sell the
equity to a third party, but any such offer mustdeammunicated in writing to SSN Fundis partners Id. SSN
Fundinghas not attempted ttiemonstrat¢hat any of thee steps were taken by Evansssignor transfer his

interests under the Notasdthe March Subscription Agreement.

8 Evans contends that SSN Funding hasmate acompleteproduction of documentseeOpp. Summ. J. at-20,
but he failed to fileany motion to compalduring the discovery perioar otherwise raise the issue of SSN Funding’s
purported deficient production
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sufficient mutual assetly both parties to be bound by the Subscription Agreeméhtder
Arkansas law;to make a contract there must¢ a meeting of the minds as to all terms, using
objective indicators.”Alltel Corp. v. SumneB60 Ark. 573, 576, 203 S.W.3d 77, 80 (2005)
(citation omitted) Suchmeeting of the mindmay be accomplished by words or conduct.
Childs v. Adams322 Ark. 424, 433, 909 S.W.2d 641, 645 (19@8pation omitted)

Evans makebour separate arguments thmtitual assertb be bound by the March
Subscription Agreement could not or did natur, two of which raise an issue of material fact
First, he claims that only a written agreemiegitiween Evans and SSN Media can convert the
Notes into eqitly becausd] (8) of each otthe Promissory btesprovides that they “may not be
amended except by an agreement in writing signed by the Borf8®BrMedid and the Lender
[Evans]” December Not§ 8 March Noteff 8 The Court finds that § (8) unambiguously only
applies toamendmentsf the Promissory Notes, and does not require that Eefetdionto
replace thd’romissory Ntes must also be in writingHis ability to cancel and replace the Notes
is already provided for in the Promissory Notes, and thus, no amendment is requniedtfor
make suclelection. Therefore the Court finds as a matter of law tlfig8) does not require a
writing counter-signed by SSN Funding to convert the Notes.

Second, Evans asserts that he only agreed to convert the loan into equity in SSN Funding
on certain conditionthat failed to occur Specifically, he claims that the purported conditions
areset forth inthe Acknowledgement dated March 15, 2013. Paragraph (g) of that document
statesinter alia, that he releases SSN Medliam any and all claims that he may have upon the
issuance to him “of a Limited Partnenshinterest in SSN Funding, L.P. corresponding to a
$250,000 capital contribution . . . and provided that SSN Funding][,] L.P. shall concurrently

therewith issue a minimum of $4,500,000([] in Limited Partnership Interests.” EvariSxAB
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at 45 (emphasis added)Evans argues that this provision conditioned the entire transaction on
the epresentation that SSN Funding would be raising $4.5 million in capieaktates thahis
understandingvasfurtherconfirmed by hisattendantonversations with Clark, which he fails to
further describe Evans Aff.§f 68 This argumenits beliedby { (6) of the March Subscription
Agreement, which unambiguousltates thaEvansrelies onlyona discrete set of documents:
the Disclosure Mewrandum dated February 25, 20b8)er ancillary documents relating to
SSN Funding provided by its authorized representatives during the coimggecsonmeetings
with Evans or his authorized representatives; the Partnership Agreemealyaside letter
Evans has entered into with SSN Funding and S.0.S. March Subscription Agr§é&n&he
Acknowledgemenivasdrafted angrovided by Evanghere is no evidence thiatwas a part of
the Disclosure Memorandum dated February 25, 2013t avas not provided b$SN
Funding’s authorized representatives. Accordingly, Evans couldavetonditioned the
transaction on a provision in the Acknowledgement, which does not appéarfaceo be
asseted to by S.0.S. or SSN Fundimgany event

Furthermoreconcerninghe alleged attendant statements by CIfuk7 (o) of the March
Subscription Agreement states that any statements made on behalf of S8 Fuatcare “not
statements of historical fact, should be considered forward looking statemieines.] 17(0).It
furthernotes that such forward looking statements “involve a number of risks and unastainti
that could cause actual results to differ materially from those suggestagt fpnaard looking
statements.”ld. This provision precludes the March Subscription Agreement from being
conditioned on any forward looking statements as it expressly states that saggksted in
such statements may not occur. The statement regarding the $4.5 million capitalaais

forward looking statement as it does not refer to an event that already occurredgrsta an
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event thatvas planned to occur. Accordingly, the Court finds that consummation of the March
Subscription Agreement did not depend on whether SSN Funding was able to make a $4.5
million capital raise.

Third, Evars argues thahere is insufficient demonstration miutual asserttecause
SSN Funding did not treat him as a limited partr®8N Fundingtateghatit provided Evans
with access to and information about partner meetings, corresponded with him about its
management, requested information necessary to providstéteiments, provide-1
statements, notéd him of a potentially importarttansacion, and published limited partner
list with E&M’s name and interest valu&lone of these actioronclusivédy demonstrate that
Evans was accepted as a limited parindiis individual capacity under the March Subscription
Agreement.For exampleEvansmakes requeste SSN Funding on behalf of E&M, Mem.
Supp. Summ. J. Ex31Ex. 19 the only K-1statemenprovided to the Courtame<E&M as the
recipient id. Ex. 12, Evans signed aaiver ofconfidentiality on behalf of E&Mid. Ex. 17, and
the SSN Funding balance sheet as of December 31, 2014 lists E&M as a limitedlqanhotr
Evans individuallyjd. Ex. 22. Accordingly, there is a triable issue of fact regarding whether
there was sufficient mutual asséytboth parties, causing Evans to become a limited partner in
his individual capacity under the March Subscription Agreem8at e.gPine HillsHealth &
Rehab., LLC v. Matthew2014 Ark. 109, 7-8, 431 S.W.3d 910, 915 (2014) (finding that
appellants insufficiently presented evidence concerning any conduct that woulthdrafested
assent by both parties and whether the contract had commenced).

Fourth,Avent testifiedthat the $250,000, the loan from Evans to SSN M#gitwas
supposed to be converted into equity in SSN Fundvwagkept inanHSE operatingaccount,

including the entirety of theMarch Notetotaling$100,000, which Evans was told would be
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placed in an escrow accoureeAvent Dep.Tr. 54:2455:16; 116:10-16; 125:4-126:3 he
LPA provides that if a limited partner fails to make an installment of its commitment on the due
date, S.0.S. may “deem the subscription of such Limited Partner, to the extent of the
Commitment in default, as being void ab initid.PA § 6.2.1a). Since here is evidence that
$250,000 was diverted by Avent and comingled with an HSE operating account, theiabie a t
issue of fact as to whether the commitment was ever given to SSN Funding ainelr tiiee
subscription is voib initio as a result

In sum, the Court finds that a reasonable factfinder could determine that the March
Subscription Agreement was not validly consummaieschuse there is a triable issue as to
whether there was mutual assent and as to whether the subscription wats watio.

2. September Subscription Agreement

The September Subscription Agreement was execut&wdys on behalf of E&M on or
around September 30, 2013, approximately six months after théotimenversiorexpired
Def.’s 56.1 Stmt. | 14; Pl.’s 56.1 Counterstfn@2 SSN Funding appears to concede, as it
must,that thiselection was outside the ongearlimitation period However, itargues that Evans
nevertheless timelglected to convert the Notes under the March Subscription Agreement, and
thus, that the ongea time limit was not violated.This argument failsIf the March
Subscription Agreement could not convert the Promissory Notes into equity in SSMd;undi
would have left the Promissory Notes intact including its yee-time limit. Therefore, any
new elections to cancel the Notes would still have had to be made by March 20, 2013 and March
21, 2013 respectively. Since Evans did not execute the September Subscription Agreement
within thatrequisite time limit, it could not convert the loans into E&M'’s equity interest in SSN

Funding. Therefore, the Court need not address the parties’ other arguments cpndesther
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E&M became a limited partner of SSN Funding through the September Subscrigtesm?ent.

3. Fraudulent | nducement

Evansfurtherargues thathe Subscription Agreemerdse voidbecause¢heywere
procured by fraudlf a contractual choice-diw provisionis not broad enough to expressly
govern tort claims, the provision will not apply to a fraudulent inducement claim, andta cou
must eilgage in a conflict of laws analysiSeeOliver Wyman, Inc. v. EielspiNo. 15 Civ. 5305
(RJS), 2016 WL 5339549, at *3 (S.D.N.Y. Sept. 22, 20I6)e parties do not brief which
state’s law should govern thitaim, but Evans cites to New York law and SSN Funding cites to
Arkansas law. The Court finds that it need not determine whether the choice-of-laswqorowi
broad enough to encompass the fraudulent inducement lmémausehe claim fails undethe
law of both states.

“In order to prove fraud, a plaintiff must prove five elements under Arkansas law:

(1) that the defendant made a false representation of material fact; (2) that the ddfeadian
that the representation was false or that there was insufficient evidemca/bgh to make the
representation; (3) that the defendant intended to induce action or inaction byriti# plai
reliance upon the representation; (4) that the plaintiff justifiably reliel@nepresentation; and
(5) that the plaintiff suffered daage as a result of the false representatiéddl-Mart Stores,

Inc. v. Coughlin369 Ark. 365, 375, 255 S.W.3d 424, 432 (2008milarly, a plaintiff must
plead the following four elements to make out a claim of fraudulent inducement undéafadew
law: “(i) a material misrepresentation of a presently existing or past fact; (iiYemt to

deceive; (iii) reasonable reliance on the misrepresentation by appellants))aeduiting
damages.”Johnson v. Nextel Commc’ns, In660 F.3d 131, 143 (2d Ci2011)(citing Ross v.

Louise Wise Servs., In@,N.Y.3d 478, 488, 836 N.Y.S.2d 509, 868 N.E.2d 189 (9007)
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Evans claims that SSN Funding, through its representatives, informed hifrhéhat
released the $100,000 that were purportedly in escrow, the funds would be used to purchase an
interest in Gateway, and thaey would be held in escrow until SSN Funding raised $4.5
million—an eventuality thatever occurredOpp. Summ. J. at 21. SSN Funding asserts that
Evans fails to present any evidencepdited or otherwise, that aaljegedmisrepresentations
were made witlintent or knowledge that the representatiamese false The Court agrees.

Evans himself provided this Court with an email dated June 2, 2014 in @ladhinformed
Avent that Evananvestments were to “assist inilling a company” and that Evans was
offered an interest in Gateway to secure his second tranche investnans Aff. Ex. 7at 1
Evans was copied on this email communicatilth. This emailsuggest thatClark believed
what he had represented to Evanm)tradicing any assertions that Clark had intended to
misrepresent, or had any reason to believe his representations werdé&aisalingly, the Court
finds that Evansails to establish that the Subscriptidgreements were procured by fraud

4, Rescission of Subscription Agreements

Alternatively,Evans requests that the Court allow him to rescind any purchase of equity
interest in SSN Funding in order to prevent the Court’s diversity jurisdiction frarg be
dedfeated Opp. Summ. J. at 22-23[ W]hether federadliversity jurisdiction exists idetermined
by examining the citizenship of the partashe time the action is commenge&eynolds v.

Wohl 332 F. Supp. 2d 653, 656 (S.D.N.Y. 200@Mphasis in original)Therefore, even if the

Court were to allow rescission, it would not affect the Court’s diversity jatisdiin the instant
actionsince the pertinent inquiry is whether Evan had an equity interest in SSN Funding when he
filed the Complaint.

Nevertheless, the Court finds that diversity jurisdiction is not defeateasjuncture
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becausét finds thatthere are sufficient triable facts concerning whether the parties ever
consummated the March Subscription Agreement, andht@&eptember Subscription
Agreement is void for violating the oryear time limit set forth in therBmissoryNotes.
Accordingly, there are triable issues of fact concerning whether Evans adér batame a
limited partner of SSN Funding.

5. Amendment of the Complaint

Evans further states that if the Court feels constrained by the lack oframasitfe
allegation of fraud relating to the execution of the Subscription Agreementelselaave to re-
plead the Complaint in a curative manner. The Court finds that an amendment is umpasessa
it finds that summary judgment is not warranted

B. Contractual Debt

SSN Funding advances the same arguments in asserting Edijedt matter
jurisdiction toclaim that there is no contractual debt under tren#ssoryNotes. The Court
determineghat for the same @sons discussed above, tharetaable issus of fact as to
whether SSN FundingwesEvanscontractual debppayments. Therefore, surany judgment is

not warranted.

V. Conclusion
For the aforementioned reasons, SSN Funding’s motion for summary judgment is

DENIED.

26



The parties are directed to appear for a status conference on Tuesday, September 12,
2017 at 10:30 a.m. The Clerk of the Court is respectfully directed to terminate the motion, Doc.

61.

It is SO ORDERED.

Dated:  August 23, 2017
New York, New York

e |2

Edgardo Ramos, U.S.D.J.

27




	I. Background
	A. Factual Background0F
	1. Parties

	Evans is an attorney residing in New York City.  Def.’s 56.1 Stmt.  1-2; Pl.’s 56.1 Counterstmt.  31.  He is a member of Evans & McConnell, LLC (“E&M”), which is a limited liability company whose organization and activities are not further describe...
	SSN Funding is an Arkansas limited partnership with its principal place of business in Arkansas, and is the successor-in-interest to SSN Media Group, Inc. (“SSN Media”).  Def.’s 56.1 Stmt.  4; Pl.’s 56.1 Counterstmt.  32.  It became effective on May...
	Avent, a citizen of the State of Maryland, was the Chairman and CEO of SSN Media, SSN Funding, S.O.S., and HSE at all relevant times.  Pl.’s 56.1 Counterstmt.  34; LPA at 65.  HSE, Inc. was a Maryland corporation with its principal place of business ...
	2. Promissory Notes

	Beginning in late 2011, Evans invested a total of $250,000 in Soul of the South through two promissory notes with SSN Media.  On December 12, 2011, Evans, in his individual capacity, and SSN Media Group, LLC (“SSN Media LLC”), yet another entity relat...
	Evans alleges that before executing the March Note, he spoke to two representatives of the Soul of the South, Frank Mercado-Valdes (“Mercado-Valdes”) and Chris Clark (“Clark”), who agreed that the $100,000 loan would be placed in an escrow account and...
	Evans claims that Mercado-Valdes and Clark approached him in or around June 2012 and asked if he would authorize the release of the $100,000 from escrow so that SSN Media could purchase an interest in SSN Media Gateway, LLC (“Gateway”).  Pl.’s 56.1 Co...
	3. Subscription Agreements

	In early 2013, Clark approached Evans with the possibility of converting the $250,000 of debt into an equity interest in SSN Funding.  Id. at  83; Def.’s 56.1 Stmt.  11.  Pursuant to this planned transaction, in March 2013, Clark asked Evans to exec...
	On or around March 18, 2013, Evans signed the March Subscription Agreement with a commitment of $250,000, described as convertible interests.  Def.’s 56.1 Stmt.  13; Mem. Supp. Summ. J. Ex. 3 (“March Subscription Agreement”) at 1.  The March Subscrip...
	“[The subscriber(s)] confirm that our subscription for limited partnership interests . . . in, and our Commitment to, the Partnership is made solely on the basis of the information contained in a Disclosure Memorandum dated February 25[,] 2013, and ot...
	Id. at  6.  It further contains a provision regarding forward looking statements:
	“[The subscriber(s)] hereby declare, represent and warrant that . . . any statements made on behalf of the Partnership that are not statements of historical fact, should be considered forward looking statements.  Such statements include, without limit...
	Id. at  17(o).
	On March 18, 2013, Evans sent Clark the executed March Subscription Agreement as well as two other documents:  (1) the execution page of the LPA, signed by Evans on that date, in his individual capacity; and (2) a document titled “Acknowledgement” dat...
	Upon the issuance to me of a Limited Partnership Interest in SSN Funding, L.P. corresponding to a $250,000 capital contribution and in consideration thereof, and provided that SSN Funding[,] L.P. shall concurrently therewith issue a minimum of $4,500,...
	Id. at 4-5 (emphasis added).  Evans is the only signatory to the Acknowledgement.  Id. at 5.  However, he contends that after he provided the three documents to Clark, he confirmed with Clark that the proposed conversion of his debt into equity in SSN...
	Approximately six months later, on September 30, 2013, Evans signed a second subscription agreement, but this time, Evans executed the agreement on behalf of E&M as the prospective subscriber with a commitment of $350,000, not $250,000 (“September Sub...
	The record shows that $250,000 of the $350,000 commitment was the same $250,000 investment Evans made through the Promissory Notes, and that the remaining $100,000 was an investment made by another individual named Peter Moore.  See Mem. Supp. Summ. J...
	In an email exchange in which Clark asked Evans to execute the September Subscription Agreement on September 30, 2013, Clark wrote, “it[’]s the same thing you already signed.  This is just a new subscription agreement.  I will take care of the rest of...
	SSN Funding contends that Evans acted as a limited partner for approximately 2 years thereafter by, inter alia, requesting a K-1 form, receiving K-1 statements showing that E&M was a limited partner in SSN Funding, participating in a limited partner m...
	B. Procedural History

	II. Legal Standard
	A. Subject Matter Jurisdiction
	B. Summary Judgment

	III. Discussion
	A. Subject Matter Jurisdiction
	1. March Subscription Agreement

	Both Promissory Notes provide that Evans may elect to cancel the Notes and receive securities in lieu thereof.  See December Note at 1; March Note at 1.  They also provide that Evans could only make such election by March 20, 2013 and March 21, 2013 r...
	By their terms, the Promissory Notes are governed by New York law.  December Note  11; March Note  11.  “Under New York law, the initial interpretation of a contract is determined by the court as a matter of law.  In construing the provisions of a c...
	Furthermore, under New York law, a contract that was entered into prior to a corporation’s formal organization will still be binding upon the corporation if it subsequently ratifies or adopts the pre-incorporation contract.  In re Robbins Int’l, Inc.,...
	The choice-of-law provision in  (19) of each of the Subscription Agreements provides that each shall be governed by and construed in accordance with Arkansas law.5F   Under Arkansas law, similar to New York law, “[w]hen a contract is unambiguous, its...
	Evans claims that his application was never validly accepted by S.O.S., SSN Funding, nor any entity related to SSN Funding.  It is undisputed that none of those entities signed the March Subscription Agreement.  SSN Funding nonetheless argues that the...
	However, there is a triable issue of fact concerning whether Avent’s signature on the LPA as the President and CEO of S.O.S. constitutes acceptance by S.O.S.  The LPA, by its terms, is an agreement between, inter alia, S.O.S. and the limited partners ...
	Alternatively, SSN Funding argues that the parties’ conduct demonstrates that there was sufficient mutual assent by both parties to be bound by the Subscription Agreements.  Under Arkansas law, “to make a contract there must be a meeting of the minds ...
	Evans makes four separate arguments that mutual assent to be bound by the March Subscription Agreement could not or did not occur, two of which raise an issue of material fact.  First, he claims that only a written agreement between Evans and SSN Medi...
	Second, Evans asserts that he only agreed to convert the loan into equity in SSN Funding on certain conditions that failed to occur.  Specifically, he claims that the purported conditions are set forth in the Acknowledgement dated March 15, 2013.  Par...
	Furthermore, concerning the alleged attendant statements by Clark,  17(o) of the March Subscription Agreement states that any statements made on behalf of SSN Funding that are “not statements of historical fact, should be considered forward looking s...
	Third, Evans argues that there is insufficient demonstration of mutual assent because SSN Funding did not treat him as a limited partner.  SSN Funding states that it provided Evans with access to and information about partner meetings, corresponded wi...
	Fourth, Avent testified that the $250,000, the loan from Evans to SSN Media that was supposed to be converted into equity in SSN Funding, was kept in an HSE operating account, including the entirety of the March Note totaling $100,000, which Evans was...
	In sum, the Court finds that a reasonable factfinder could determine that the March Subscription Agreement was not validly consummated because there is a triable issue as to whether there was mutual assent and as to whether the subscription was void a...
	2. September Subscription Agreement

	The September Subscription Agreement was executed by Evans on behalf of E&M on or around September 30, 2013, approximately six months after the time for conversion expired.  Def.’s 56.1 Stmt.  14; Pl.’s 56.1 Counterstmt.  92.  SSN Funding appears to...
	3. Fraudulent Inducement

	Evans further argues that the Subscription Agreements are void because they were procured by fraud.  If a contractual choice-of-law provision is not broad enough to expressly govern tort claims, the provision will not apply to a fraudulent inducement ...
	“In order to prove fraud, a plaintiff must prove five elements under Arkansas law:  (1) that the defendant made a false representation of material fact; (2) that the defendant knew that the representation was false or that there was insufficient evide...
	Evans claims that SSN Funding, through its representatives, informed him that if he released the $100,000 that were purportedly in escrow, the funds would be used to purchase an interest in Gateway, and that they would be held in escrow until SSN Fund...
	4. Rescission of Subscription Agreements

	Alternatively, Evans requests that the Court allow him to rescind any purchase of equity interest in SSN Funding in order to prevent the Court’s diversity jurisdiction from being defeated.  Opp. Summ. J. at 22-23.  “[W]hether federal diversity jurisdi...
	Nevertheless, the Court finds that diversity jurisdiction is not defeated at this juncture because it finds that there are sufficient triable facts concerning whether the parties ever consummated the March Subscription Agreement, and that the Septembe...
	5. Amendment of the Complaint

	Evans further states that if the Court feels constrained by the lack of an affirmative allegation of fraud relating to the execution of the Subscription Agreements, he seeks leave to re-plead the Complaint in a curative manner.  The Court finds that a...
	B. Contractual Debt

	IV. Conclusion

