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YUSIF ROBINSON,
Plaintiff,
15 Civ. 5850 (LGS)
-against-
OPINION AND ORDER

CITY OF NEW YCORK, et al., :
Defendants.:

LORNA G. SCHOFIELD District Judge:

Plaintiff Yusif Robin®n (“Plaintiff”) filed this action aginst Defendants, Police Officers
Richard Allison, Hoiping Lee and Terrance Williams (collectively, “Defendants”) under 42
U.S.C. § 1983 for false arrest, malicious prosieouand denial of the right to a fair trialg,,
fabrication of evidence). Plaintiff seeks money damages on all of his claims against
Defendants. Defendants move for summary jotg@. For the reasons below, the motion is
granted in part and denied in part.

. BACKGROUND

The facts below are drawn from the pa'te6.1 statements and other submissions on
this motion, and are construed in Plaintiff's fav@ee Wright v. N.Y. State Dep’t of CpB831
F.3d 64, 71-72 (2d Cir. 2016).

On September 12, 2013, in the evening,rifiiwas shopping for sneakers on Eighth
Avenue around 41st and 42nd Streets. Defendants Allison, Lee, Williams and other officers
were in that area to perform their narcotics ezément duties. At the time, Defendant Allison

had been a police officer for eighteen and a hediry, fifteen of which were spent in narcotics

! Plaintiff voluntarily dismissed his claims foomspiracy and unlawfukesrch. Plaintiff also
voluntarily dismissed hisonell claim against the City of New York.
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units, and he had received specialized narcotigsitilg. He also had purchased narcotics as an
undercover officer.

Defendant Allison observed two individualsPlaintiff and Leon Carter -- walking
together and began to follow them. Defendant Allison asserts that he observed Plaintiff and
Carter make hand-to-hand contact, which Heebed to be a hand-toaind drug transaction.
Plaintiff disputes that a hand-t@hd exchange occurred or wasefted; he claims that he and
Carter “dapped’i(e., fist bumped) because Carter had cbmented Plaintiff. Defendant Lee,
who was walking about ten feet behind Defenddhson, but could not see him on the crowded
sidewalk, heard Defendant Allison on the pelradio report that he had observed a hand-to-
hand exchange, which Defendant Lee did not meseDefendant Leasserts that he saw
Plaintiff throw $20 on the ground as the officers wadveut to arrest Plairftj and that he (Lee)
retrieved the money from theaymd. Plaintiff disputes thake threw money on the ground or
that any officer picked up money from the ground.

Plaintiff, the alleged seller, and Carttre alleged buyer wererasted. The officers
searched Plaintiff at the astescene and recovered roughB08 from his wallet. At the
precinct, Carter was searched, and two two$tsrack cocaine were found in his pocket.

Defendant Williams had been designated the “arresting officer” for the day. As such, he
signed the Felony Complaint Affidavishich states, among other things:

| am informed by Detective Richard Allison . . . that he observed [Plaintiff

Robinson] hand a small object to sepdyatharged defendant Leon Carter [and]

that he observed . . . Carter hand [Rabn] an amount of United States Currency

in exchange for the small object.

| am informed by Detective Hoiping Lee .. that he recovedetwo (2) ten dollar
bills from the ground, where he observed [Robinson] drop them.



Plaintiff denies that these events repotigdillison and Lee occurred. Defendant Williams
relayed the information and the affidavit t@ tAssistant District Attorney to commence a
criminal prosecution against Plaintiff.

On September 13, 2013, Carter was arraignéard&laintiff was arraigned. Carter
pleaded guilty and testified “Yes” when asKddl you give an individual by the name of
Yus[i]f Robinson an amount of United Statesrency in exchange for crack cocaine?”

Plaintiff was indicted by grand jury on September 23, 2013, for Criminal Sale of a
Controlled Substance in the Third Degree anahgering with Physical Evidence and jailed for
about 42 days. During the course of thegmlnvestigation after Rintiff's indictment,
Defendant Williams went to the New York Timlegilding to request video footage that might
have confirmed or disproved whether a handdnehexchange had occurred between Plaintiff
and Carter. Because Defendant Williams didrequest that footage until more than 30 days
after September 12, 2016, it already had beenwviéen and was no longawvailable. After a
jury trial in October 2014, Plairitiwas acquitted of the charges.

In May 2016, Carter signed two declaratioasanting his statement that he had bought
drugs from Plaintiff. In June 201 testified at a deposition that,the time of his arrest with
Plaintiff in 2013, a police officer dhe precinct had told him: §Jay you got [the crack cocaine]
from [Plaintiff] and you'll be let go.” Carter furthéestified that the officethad a picture of me
being wanted in the precinct. And aathime | was, yeah, okay, I'll say anything.”

. STANDARD

Summary judgement is proper where the reestdblishes that “there is no genuine

dispute as to any material fact and the movaantigled to judgment as matter of law.” Fed.

R. Civ. P. 56(a). A genuine dispute as to a netéact exists “if the evidence is such that a



reasonable jury could return a verdict for the nonmoving pafiréman’s Fund Ins. Co. v.
Great Am. Ins. Co. of New Yoi&22 F.3d 620, 631 n.12 (2d Cir. 2016) (quothrglerson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986)).

The movant bears the initiaurden of demonstrating the abse of a genuine dispute as
to any material fact. Fed. R. Civ. P. 56(c)@¢lotex Corp. v. Catretd77 U.S. 317, 322—-23
(1986);Victory v. Pataki814 F.3d 47, 58-59 (2d Cir. 2016). Qsunust construe the evidence
and draw all reasonable inferen@é@she non-moving party’s favoiSee Wright831 F.3d at 71—
72. “Only disputes over factsahmight affect the outcome tife suit under the governing law
will properly preclude the entry of summary judgmerRippins v. KMPG 759 F.3d 235, 252
(2d Cir. 2014)quotingAnderson477 U.S. at 248).

1. DISCUSSION

Defendants’ motion for summary judgement isidd, except as to the false arrest and
malicious prosecution claims against Defendagg and all claims against Defendant Williams.

A. TheFalse Arrest Claim

Defendants move for summary judgment as to the false arrest claim on the ground that
there was probable cause to arrest PlainBiéfendants’ argument fails because, construing the
alleged facts in Plaintiff's feor, Defendants lacked probable cause to arrest Plaintiff.

“In analyzing § 1983 claims for unconstitutidfase arrest, [the Second Circuit]
generally look[s] to the law of theage in which the arrest occurreddancy v. McGinley843
F.3d 93, 107 (2d Cir. 2016). “Under New York laafalse arrest claim requires a plaintiff to
show that the defendant imtégonally confined him whout his consent and without
justification.” 1d. (internal quotation marks omitted). oBable cause “is an absolute defense”

and “exists when the officers hakeowledge or reasonably trusivthy information of facts and



circumstances that are sufficigntwarrant a person of reasonabtéaition in the belief that the
person to be arrested has committed or is committing a crifde.{internal quotation marks
omitted). Probable cause is determined based on the facts known to the arresting officer at the
time of the arrestFigueroa v. Mazza825 F.3d 89, 100 (2d Cir. 2016).

The critical facts underlying therest were Defendant Alliats alleged observation of a
hand-to-hand exchange -- cash for a small objdmtween Plaintiff and Carter; and Defendant
Lee’s observation that Plaintiff threw $20 on the groaadhe was about to laerested. Plaintiff
disputes these facts -- asssgtthat he and Carter merelgtfbumped, that no hand-to-hand
exchange occurred, that no money was throwthéayround, and that Defendants’ observations
are fabricated. If a reasonable jury wereredit Plaintiff's versiorof the facts, Defendants
would not have had probable catsarrest him. “Physical pkimity to criminal behavior
without more is insufficient to establish probable caustetez v. Duran962 F. Supp. 2d 533,
538 (S.D.N.Y. 2013). On this ground, summary judgment is not warranted.

The crack cocaine later found on Carter atghecinct is irrelevant because it was not
known to the officers when they arrested Plaint@f. Smith v. City of New Yaqrkio. 04 Civ.
3286, 2010 WL 3397683, at *1, *7 (S.D.N.Y. Aug. 27, 20@B)ding probable cause to arrest
where it was undisputed thagetplaintiff and suspected buyer exchanged money, and “the
suspected buyer was found to be in possesdiarsignificant amount of cocaine moments
later”). Because of a material factual dispregarding Plaintiff €onduct, which allegedly
prompted the arrest, Defendantentention that it is entitteto summary judgment on the

ground that there was probable causartest Plaintiff is rejected.



B. The Malicious Prosecution Claim

Defendants argue that they are entitled to summary judgment on the malicious
prosecution claim because Defendants had probabse ¢ayrosecute Plaintiff. This argument
fails because Plaintiff has adduced evidence from which a reasonable jury could find that
Defendants lacked probaldause to prosecute him.

Defendants contest only the issue of probalaluse. Probable cause is a complete
defense to a claim of malicious prosecutiBaits v. Shearma751 F.3d 78, 82 (2d Cir. 2014),
“and indictment by a grand jury creata presumption of probable cauddgnganiello v. City of
New York612 F.3d 149, 162 (2d Cir. 2010) (intdrgaotation marks omitted). “That
presumption may be rebutted only by evidetina the indictment was procured by fraud,
perjury, the suppression of evidence or offeice conduct undertaken bad faith.” Id.

(internal quotation marks omitted). The standardorobable cause to charge is “slightly

higher” than for probable cause to arr&gnsbury v. Wertmaf21 F.3d 84, 95 (2d Cir. 2013),
and requires “such facts and circumstances asdNeadt a reasonably prudent person to believe
the plaintiff guilty,”id. The court considers probaldause “in light of facts known or
reasonably believed at the time throsecution was initiatedWeiner v. McKeefery90 F. Supp.
3d 17, 34 (E.D.N.Y. 2015gccordMangino v. Inc. Vill. of Patchogu&08 F.3d 951, 957 n.3 (2d
Cir. 2015).

Defendants claim that, “[e]Jven assuming ttitre was not probabéause for plaintiff's
initial arrest, and that there wasll not probable cause even after the crack cocaine was
recovered from Carter, thereould nevertheless have bgembable cause to prosecute
plaintiff.” The defense argument is basedCarter’s guilty plea and allocution, before

Plaintiff's arraignment, that Ceer had bought cocaine from Plaifjytand on the presumption of



probable cause accorded a grand jury indictm@ithough this argument might have merit as to
anyone who was unaware of the alleged fabricaif@vidence, the argument is unavailing as to
Defendants.

Plaintiff's evidence of Defends’ alleged fabrication dheir own observations, and
their alleged subornation of peryuirom Carter is sufficient toreate a triable issue of fact
regarding whether there was prblecause to prosecute. The issue is whether Defendants
reasonably believed, when the prosecution commetizaolRlaintiff was guilty of selling drugs.
If so, then they had probable cause to chandpch defeats the malicious prosecution claim.
Here, Plaintiff has adduced evidence fronickiha reasonable jurgould conclude that
Defendants had no such reasonable belref,therefore no probable cause to chaigee Bailey
v. City of New York79 F. Supp. 3d 424, 456-57 (E.D.N.Y. 2015) (“Defendants’ alleged
coercion of [the withesses] servesrebut the presumption ofgirable cause associated with the
grand jury indictment.”)Zahrey v. City of New Yorko. 98 Civ. 4546, 2009 WL 54495, at *10
(S.D.N.Y. Jan. 7, 2009) (finding dadble issue of fact regardin@aintiff's malicious prosecution
claim where plaintiff alleged #t defendants “pressured andifmtuced” one of plaintiff's
criminal associates “to provide evidence and used such evidence in the investigation and
prosecution”)Jovanovic v. City of New Yaqrklo. 04 Civ. 8437, 2006 WL 2411541, at *9-10
(S.D.N.Y. Aug. 17, 2006) (denying sumary judgment as to malaus prosecution claim where,
according to the complaint, the defendant officeeated and forwarded false information to the
prosecution” and “falsely testified against [the ptdf] at the grand jury and at trial”).

C. The Denial of theRight to a Fair Trial Claim

Defendants’ contention that no reasonabitg gould find that Déendants violated his

right to a fair trial also is rejected. “Whermpalice officer creates false information likely to



influence a jury’s decision and forwards tivdbrmation to prosecutors, he violates the
accused’s constitutional right to a fair trial, and the harm occasioned by such an unconscionable
action is redressable in an action damages under 42 U.S.C. § 198Bé&tts 751 F.3d at 83-84
(quotingRicciuti v. N.Y.C. Transit Authl24 F.3d 123, 130 (2d Cir. 1997))he elements of a
fair trial claim based on fabrigah of information are “(1) [a] investigating official (2)
fabricates information (3) that is likely to influena jury’s verdict, (4) forwards that information
to prosecutors, and Ythe plaintiff suffers a deprivation of life, liberty, or propeas a result.”
Garnett v. Undercover Officer C003838 F.3d 265, 279 (2d Cir. 20164 plaintiff may bring a
fair trial claim even if the plaintiff's criminatase is dismissed befarél, and even if the

officer had probable cause to arreRicciuti, 124 F.3d at 127, 130 (dismissing the case before
trial); Garnett 838 F.3d at 277-78 (holding fair trial efabased on false information “can stand
even if the officer had probable cause to arrest”thisisense, “denial of a right to a fair trial” is
somewhat of a misnomer.

Here, Plaintiff has adduced evidence thatendant police officers fabricated their
observations that Plaintiff engaged in conduct hidikisly to be the salef narcotics; that the
officers’ observations were likelyp influence a jury’s verdicthat Defendants Allison and Lee
recounted their observations to Defendant Williaonorward to prosecutors; and that Plaintiff
was incarcerated for 42 days after his arréddthough whether Defendds fabricated their
observations is factually disputgf the jury were to credPlaintiff's evidence, it could
reasonably find for Plaintiff ohis fair trial claim.

Defendants argue that “plaintiff alleges onlgttkhe defendant police officers gave false
testimony against him” and that “[f]alse testimyocalone cannot form the basis for a fabrication

of evidence claim.” Defendanése correct that grand jurystamony and trial testimony are



absolutely privileged Coggins v. Buonora/76 F.3d 108, 112 (2d Cir. 2015) (noting that
Rehberg v. Paullb66 U.S. 356 (2012), “expressly extendedrand jury witnesses, including
police officers, the same [absolute] immunity thatl previously been enjoyed by witnesses at
trial,” and stating that “a grand jury witnegs¢luding a law enforcement officer, has absolute
immunity from any § 1983 claim based on théness’ testimony”) (irdrnal quotation marks
omitted)). However, Defendants’ argument migsd®laintiff's claim. The Complaint alleges
that “Defendant Williams created official paperwork memorializing false allegations against the
plaintiff, knowing that said official papexwk would be relied upon by the New York County
District Attorney [(“NYCDA”)] to commence a @ninal prosecution against the plaintiff.” The
Complaint further alleges that Defendants meai@us statements and “knew their statements
were untrue,” and that “Defendant Williams’s presentation to the NYCDA of the defendants’
false allegations and fabricated evidenceregjalaintiff was the proximate cause of the
NYCDA's decision to commence a prosecution agaims plaintiff.” Absolute immunity does
not extend to such conduct; otherwise agmbfficer could immunize his unconstitutional
conduct merely by later testifying @it it before the grand jurySeed. at 113.

Defendants also erroneously argue that “fgiplaintiff was found not guilty at trial, he
was not deprived of his right to a fair trialT’his statement is directly contrary to the Second
Circuit's decision inGarnett 838 F.3d 265, where the Court affirmed a jury verdict for plaintiff
on his § 1983 fair trial claim based on the fation of evidence by police officers, even though
plaintiff had been acquitted at the state criminal tridl.at 270, 273-75. Further, a plaintiff
asserting a fair trial claim need showly that the “the false informatiomas likely toinfluence a

jury’s decision,” not that it actually didd. at279-80 (emphasis added).



As Plaintiff has presented evidence from vhécreasonable jury could find that he has
satisfied all of the elements affair trial claim, summary judgent on that claim is denied on
this basis.

D. Qualified Immunity

Defendant Allison is not entitlet qualified immunity at thistage of the proceedings as
there is a material dispute as to what heeoked, and his observations provided the basis for
Plaintiff's arrest, prosecutionnd trial. Defendants Lee andiMams are entitled to qualified
immunity on the false arrest and malicious prosiea claims because it iswdisputed that they
relied on Defendant Allison’s account of Plainsfalleged culpable conduct in making the arrest
and furthering his prosecution. Defendant Williamentitled to qualified immunity on the fair
trial claim as well, because Plafhhas not proffered evidence sufficient for a reasonable jury to
conclude that he was privy &my fabrication of evidence.

“The doctrine of qualified immunity shields officials frazvil liability so long as their
conduct does not violate clearly establishedusbay or constitutional rights of which a
reasonable person would have knowMullenix v. Luna136 S. Ct. 305, 308 (2015) (internal
guotation marks omitted). Where there is no dispute # relevant factshe applicability of
gualified immunity is a question t¢dw for the court to decideCompareStephenson v. Dp832
F.3d 68, 81 (2d Cir. 2003) (“[T]he ultimate leghidtermination of whether qualified immunity
attaches to a law enforcement agent’s actioagjgestion of law better left for the court to
decide.” (internal quotation marks omittedyjth Taravella v. Town of Wolco®%99 F.3d 129,
135 (2d Cir. 2010) (noting that difeed immunity presents a “mixed question of law and fact,”
and “[a]lthough a conclusion . . . as a matter of taay be appropriate wee there is no dispute

as to the material historical facts, if there istsa dispute, the factugliestion must be resolved
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by the factfinder” (internal quotatianarks omitted)). “Where . there are facts in dispute that
are material to a determination of reasoaabtks, summary judgmeort qualified immunity
grounds is not appropriateNMcKelvie v. Cooperl90 F.3d 58, 63 (2d Cir. 199%¢cord Simon
v. City of New YorkNo. 14 Civ. 8391, 2017 WL 57860, at (8.D.N.Y. Jan. 5, 2017).
“Qualified immunity protects an officer sorlg as he had arguable probable cause to
arrest, which exists if either (a) it was objeetivreasonable for the officer to believe that
probable cause existed, or (ifficers of reasonable competancould disagree on whether the
probable cause test was meDancy, 843 F.3d at 107 (internal quotation marks omitted);
accord Simon2017 WL 57860, at *4. “Absesignificant indications tthe contrary, an officer
is entitled to rely on his fellow officer’s deternaition that an arrest wéswful. . . . [P]robable
cause does not turn on whether [the fellow aggobservations were accurate, but on whether
[the arresting agent] was reasonahleelying on those observationsPanetta v. Crowley460
F.3d 388, 395 (2d Cir. 2006) (internal quotatiorrksaand citations omitted and alterations in
original). See also Martinez v. Simonef02 F.3d 625, 634 (2d Cir. 2000) (granting qualified
immunity to officers, in part, becauspdlice officers, when making a probable cause
determination, are entitled to rely on the victims’ allegations that a crime has been committed”).
With respect to Defendant Allison, qualified immity is inapt. All of the claims against
him -- false arrest, malicious prosecution and degfial fair trial -- turn orwhether he fabricated
his observations of Plaintiff’'s conduct. @Fourth and Fourteen Amendments to the
Constitution provide clearly established constitutional rights that protect against arrest,
prosecution and trial based on a poléicer’s fabricated informationSeeRicciuti, 124 F.3d at
130;Zahrey v. Coffey221 F.3d 342, 349 (2d Cir. 2000). “Qitiad immunity is unavailable

where, as here, the action violates an accuséebsly established constitutional rights, and no
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reasonably competent police offiaeuld believe otherwise.Ricciuti, 124 F.3d at 13Gee also
Golino v. City of New Have®50 F.2d 864, 871 (2d Cir. 1991) (“Where an officer knows, or has
reason to know, that he has materially misledagistrate on the basis for a finding of probable
cause, as where a material omission is intetal@tthance the contents of the affidavit as
support for a conclusion of probable causethe shield of qualifiedmmunity is lost.”)

(internal citations omitted).

Defendants Lee and Williams are entitled toldjea immunity for the false arrest and
malicious prosecution claims because they wetéled to rely on Defendant Allison’s report
that a drug transaction inwahg Plaintiff had occurredSeePanetta 460 F.3d at 395. The
allegation that Defendant Leebfacated his observation thRtaintiff threw money on the
ground does not change this result. Even were this allegaimnDefendant Lee had probable
cause to arrest based on Defendant Allison’soregjport of Plaintiff's engaging in a hand-to-
hand drug transactiorSee Ricciufil24 F.3d at 127-29 (holding thadfendants were entitled to
gualified immunity for the false arrest clalmat not the fabrication of evidence claimicea v.
City of New YorkNo. 13 Civ. 7073, 2016 WL 2343862, at *6 & n.3 (S.D.N.Y. May 3, 2016)
(holding that officers were entttl to qualified immunity for false arrest when they relied on a
radio report of a colleague’s abgation, even though they alleggdtter used excessive force
and one of them signed a false affidavit). However, Defendant Lee’s alleged fabrication does
give rise to separate liability on the fair treddim, for which he is not entitled to qualified
immunity. A “Section 1983 claim for the denialafight to a fair trial based on an officer’s
provision of false information to prosecutors caand even if the officer had probable cause”

for the arrest.Garnett 838 F.3d at 277—78. Because “fabrication of evidence violate[s] a

12



‘clearly established constitutional right,” def@ant “officers [are] not entitled to qualified
immunity.” Id.

Defendant Williams is entitled to qualifiechmunity on the fair trial claim because it was
objectively reasonable for him to believe that actions were lawful at the time of the
challenged actBetts 751 F.3d at 82—83. Plaintiff has failed to proffer evidence sufficient for a
reasonable jury to conclude that Defendariti&vhs was aware of, or participated in, any
fabrication of evidence. Plaintiff's argument that Defendant Williams’ knowing participation
can be inferred from his failure to procure thaeo footage from the New York Times building
is incorrect. The evidence does not show Befendant Williams knew how the long the tape
would be available, or that he intentionally geld seeking it until such time that it would not be
available, nor does Plaintiff identify any legal duty that Defendant Williams had to procure the
tape. See Hicks v. City of New Yoiko. 15 Civ. 4888, 2017 WL 532304, at *10 (S.D.N.Y. Feb.
8, 2017) (“[T]here is no constitutional rightam adequate investigan. A police officer’s
failure to pursue a particularvestigative path is not a cditational violdion.”) (internal
guotation marks and citation omitted). Defendafiitiams is entitled tayualified immunity on
all three claims and is dismissed from the case.

V. CONCLUSION

For the foregoing reasons, Defendamsition for summary judgment is DENIED,
except that as to Defendant Lee, summadgment is GRANTED on the false arrest and
malicious prosecution claims; and as to Defendant Williams, summary judgment is GRANTED
on all claims. The Clerk of Court is directed to dismiss Defendant Williams from the case and
close the motion at Docket No. 40.

Dated:NJeuvc(i(i’rlzol\llZw York 7 % /44 ﬂ
LORXA G. SCHOFIELD
UNITED STATES DISTRICT JUDGE




