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UNITED STATES DISTRICT COURT USDC SDNY

SOUTHERN DISTRICT OF NEW YORK DOCUMENT

______________________________________________________________ x| ELECTRONICALLY FILED
_ DOC #:

GLORIA JEAN DUCADY, : DATE FILED: 09/28/201

Plaintiff,

15 Civ. 5887 (LGS) (KNF)
-against-

OPINION AND ORDER

CAROLYN W. COLVIN,
Acting Commissioner of Social Security,
Defendant.

LORNA G. SCHOFIELD District Judge:

Plaintiff Gloria Jean Ducady filed th&tion against the acting Commissioner (the
“Commissioner”) of the Social Sety Administration (the “SSA”) seeking review of the final
decision of an Administrative Law Judge (“ALJ”) denying her benefits under the Social Security
Act (the “Act”). Before theCourt is the Report and Recommetiala of Magistrate Judge Kevin
Nathaniel Fox (the “Report”), recommendingthhe Court grant Plaintiff’s motion for
judgment on the pleadings and deny the C@ssimner’s cross-motion for judgment on the
pleadings. The Commissioner objected to the Repod Plaintiff filed a short response to the
Commissioner’s objections. For the following reasons, the recommendation to grant Plaintiff’s

motion is adopted, the case is remandedded™BA and the Commissioner’s motion is denied.

BACKGROUND

The following facts are taken from the Reptite administrative record and the parties’
pleadings.

Plaintiff suffers from chronic obstructive lpaonary disease (“COPD”), coronary artery
disease, diabetes mellitus and obesity. Plaintiff alleges that she has been disabled since

September 19, 2011, and seeks both disabilityamsae benefits and Supplemental Security
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Income benefits under the Act.

A. Plaintiff's Initial Application for Benefits

On December 26, 2012, Plaintiff applied fosalility benefits. The SSA denied her
application, and Plaintiff request a hearing before an ALJ. On December 5, 2013, Plaintiff
represented herself in an administrative mgpbefore an ALJ to determine whether she is
disabled within the meaning of the Act.

At the hearing, Plaintiff testified thatsltan stand for no longer than 15 minutes, has
trouble walking long distances, must stop frequently when walking, has difficulty sitting for
prolonged periods and has trouble carrying moae thpounds. Plaintiff further testified that
she does not believe she is capaiflperforming her past work as a Walmart cashier. She did
not describe her job duties intd#, but noted that cashiers ranber take the tray from the cash
register to the accounting departmhe She further stated that she applied to over 20 similar jobs
after being fired by Walmart on September 1® P, and even volunteered to “put[] the stock
up,” but was never hired. In addition, Plaintifétiied that she readkstens to music, takes
daily walks, watches television, fierms housework slowly, pays lEl|lgoes to the library once a
week and occasionally cooks and shejith the help of her son.

As part of the disability dermination process, Plaintiff submitted medical records from
several treating physicianscinding her cardiologist, polonologist and primary care
physician. The records from her derogist state tha®laintiff has coronary artery disease post
myocardial infarction and hadestting performed in Afl 2009. She has dyspnea with moderate
activity, and had a normal nuclear stress te80it2. The records from her pulmonologist show
that Plaintiff was diagnosed with COPD thatvsll-controlled by medidéon and that Plaintiff

can walk two to three blocks and up stairs,rimeds to stop due to shortness of breath. The



records from her primary care physician show Blatntiff is treated for multiple conditions
including diabetes mellitus, obesity, coronartery disease, COPD, renal insufficiency and
anxiety disorder, is on a long list of medicas and would greatly benefit from bariatric
surgery.

Plaintiff did not submit any opinions from thieeating physicians garding their views
on her alleged impairments and the effect of those impairments on her ability to work. At the
hearing, the ALJ did not inform &htiff that such opinions welienportant to her case. The
hearing also did not include amgstimony from a vocational expaibout what jobs Plaintiff can
or cannot perform in light of her limitationsnd whether she can perform her prior job as a
cashier.

Following the hearing, Plaintiff was examinleg two doctors at the request of the SSA --
a medical doctor and a psychologi3the record indicates théite consultative examinations
were necessary because the “evidence as a&wholwas] not suffi@nt to support a decision
on the claim.” The medical doctor opined thaiRtff had to avoid strenuous exertion and dust,
smoke and noxious fumes. The psychologist opined that Plaintiff has a panic disorder but is
capable of maintaining coentration and attention.

On January 28, 2014, the ALJ found that PI#irg not disabled. In making that
determination, the ALJ conducted the five-steguential analysis used by the SSA in
determining disability. 20 C.F.R. 884.1520, 416.920. At steps one and two, the ALJ found
that Plaintiff has not engaged in substantial fygiactivity since the alleged onset date of her
disability and that Plaintiff has several sevienpairments -- COPD, coronary artery disease,
diabetes mellitus and obesity. At step ththe,ALJ found that Plaintiff's impairments do not

meet or equal a listed impairment, which wowithout more, qualify her as disabled. The ALJ



then examined Plaintiff's residufunctional capacity. He fourtat Plaintiff has the residual
functional capacity to perform light workgurided she does not clmropes, ladders or
scaffolds; only occasionally has to stoop, kne@uch and climb stairs and ramps; and avoids
respiratory irritants. At stefour, based on her residual faienal capacity, the ALJ found that
Plaintiff is capable of performing her past wak a cashier, which required only light physical
exertion according to the Dictmary of Occupational TitlesThe ALJ therefore found that
Plaintiff is not disabled within the meiag of the Act and d@ed her claims.

In reaching his conclusions steps three and four, and inadvating Plaintiff’s residual
functional capacity, the ALJ relied partly upon Ptdfls medical records iad the findings of the
consulting medical doctor and consulting psyogat. The ALJ also found significant that no
treating, examining or non-examining medical®@ had made findings rendered an opinion
that Plaintiff's impairments were severe enotglqualify as a disabtly under the Act.

In determining her residual functional capyacthe ALJ also considered Plaintiff's
appearance at the heayiand her testimony about her alleged symptoms and daily activities.
The ALJ noted several reasons why he did mat Rlaintiff’'s testimony about her symptoms to
be wholly credible, including ad& of physician opinions indicatirtat Plaintiff is disabled and
the fact that Plaintifindertakes a wide range ddily activities.

B. Proceedings Before the Appeals Council

Plaintiff appealed the ALJ’s decisiontioe SSA’s Appeals Couit¢“Appeals Council”)
on March 17, 2014. For her appeal, Plairgifbmitted additional medical records and a
guestionnaire from her treatimgrdiologist, Dr. Hamroff, whiclvere not before the ALJ when
he made his decision. Records dated April 94268mhow that Plaintifhas dyspnea with light

activity and that Dr. Hamroffancluded that Plaintiff's dyspneeas not related to underlying



cardiac issues. Dr. Hamroff's questionnaireviled Dr. Hamroff'sopinion of Plaintiff's
impairments from September 2011 to February 2015.

In the questionnaire, Dr. Hamroff stated tR#&intiff's experience of pain, fatigue or
other symptoms would “frequently (from 1/3 32i#f an 8-hour workday)” be severe enough to
interfere with her attention and concentration, andghatneeded to take hour-long rest breaks
after each hour of work performed during a staddeorkday. He also stated that Plaintiff's
shortness of breath is likely to increase if slgge placed in a competitive work environment.
He further stated that Plaintiff is likely to b&sent from work more &ém three times each month
as a result of her impairments or treatment. Hamroff also stated his hef that Plaintiff could
perform a job in a seated position for half ofeaght-hour workday, ap that required standing
or walking for less than one hour each day aatlshe could lift or carry objects between 5 and
20 pounds “occasionally (up to one-third of an eight-hr. day).” Dr. Hamroff's questionnaire did
not provide any new laboratory diagnostic test results that reeabsent from the original
record.

On May 27, 2015, the Appeals Council issuediamary denial of the ALJ’s decision
and did not mention or discuBs. Hamroff's questionnaire.

C. Proceedings Before Judge Fox

Plaintiff filed a civil action in this Courteeking review of the All's decision. The case
was referred to Judge Fox, and on Noveni®r2015, Plaintiff mowve for judgment on the
pleadings on two grounds. First, Plaintiff argtleest remand is appropriate in light of (a) the
ALJ’s failure to develop the record fully ail) the weight of the new medical evidence
provided to the Appeals CounciEecond, Plaintiff argues thaetiALJ did not properly evaluate

her credibility, in part becausgke ALJ found it significant thato treating or examining source



found her to be disabled.

The Commissioner opposes Plaintiff’'s motion, cross-moves for judgment on the
pleadings and contends that the ALJ’s deciss supported by substantial evidence in the
record, including the medicassessments provided by the cdtetive examiners, the medical
records that Plaintiff mvided, and Plaintiff's statements abdlg wide range of activities in
which she normally engages. The Commissionehén contends that the ALJ did not need to
develop the record because it already contasigaaficant evidence supporting his assessment of
Plaintiff’'s capabilities. In addition, the Conmgsioner argues that Dr. Hamroff's questionnaire
does not support remand because it conflicts thighother evidence in the record and because
the Appeals Council already codered the questionnaire andetenined that it did not
invalidate the ALJ’s decision.

On April 8, 2016, after considering both narts, Judge Fox issued the Report. The
Report recommends that Plaint§ftase be remanded to the S®4that the agency can re-
examine her case with the benefit of the adddl medical information submitted to the Appeals
Council. In reaching that conclusion, the Repelies upon 42 U.S.C. § 405(g), which permits a
court to “order additional evahce to be taken before therdmissioner” following a showing
that there is new, materialidence in the case and that “th&@ood cause for the failure to
incorporate that evidence intioe record in a prior proceedj.” 42 U.S.C. § 405(Q).

The Report finds that the additional infortioa submitted to the Appeals Council is new
and material. The Report alsadis that Plaintiff had good caufe her failure to present the
new evidence to the ALJ, in part because the ALJ did not inform Plaintiff about the importance
of a treating physician’s opinion the disability determinatim Given that Plaintiff both

submitted new and material evidence and had good cause for her failure to do so before the ALJ,



the Report recommends remanding the case sthin#LJ can weigh the new evidence in the
first instance.

D. The Commissioner’s Objection

The Commissioner objects to the Report andlound that it relies on 42 U.S.C. §
405(g) in evaluating Plaintiff's request fa@mand, rather than 20 C.F.R. 88 404.970(b) and
416.1470(b). The Commissioner argues that Sedidi(g) is inapplicable because the Appeals
Council considered the new evidence from Bamroff when it denied review. Thus, the
Commissioner contends that the evidence was@rencorporated into the record in a prior
proceeding and Section 4@%(does not apply.

The Commissioner argues that the Report khbave reviewed the entire administrative
record and considered whethee tiew evidence “add[s] so muak to make the ALJ’s decision
contrary to the weight of the evidenceRutkowski v. Astrye68 F. App’'x 226, 229 (2d Cir.
2010). Under this standard, the Commissioneregaid that Dr. Hamffs questionnaire is
insufficient to make the ALJ’s decision comiydo the weight of the evidence.

. LEGAL STANDARD

A reviewing court “may accept, reject, or miylin whole or in part, the findings or
recommendations made by the magistrate judg8.'U.S.C. 8 636(b)(1)(C). The district court
“may adopt those portions of the report to which no ‘specific, written objection’ is made, as long
as the factual and legal bases supporting the findindsonclusions set forth in those sections
are not clearly erroneows contrary to law.”Adams v. N.Y. State Dep’t of EQU®55 F. Supp.
2d 205, 206 (S.D.N.Y. 2012) (citj Fed. R. Civ. P. 72(b)¥ee alsaThomas v. Arn474 U.S.

140, 149 (1985).

“If a party timely objects to any pootn of a magistratpidge’s report and



recommendation, the district court must ‘malk@deanovo determination of those portions of the
report or specified proposeadhflings or recommendationsudich objection is made.”United
States v. Roman@94 F.3d 317, 340 (2d Cir. 2015) (qungt28 U.S.C. § 636(b)(1)).

II. DISCUSSION

A. Standard for Evaluating Plaintiff's Claims

The Commissioner is correct that the Repaeorrectly applied 42 U.S.C. § 405(g) in
evaluating Plaintiff's claims. In evaluatinghether the ALJ’s decision should be upheld, the
Court reviews the ALJ’s decision to determinéhi# administrative record contains “substantial
evidence” supporting the decisioBee Lesterhuis v. ColviB05 F.3d 83, 87 (2d Cir. 2015).

To qualify for disability benefits, an inddual must be unable “to engage in any
substantial gainful activity by reason of angdically determinable physical or mental
impairment which can be expected to resulteattl or which has lasted can be expected to
last for a continuous period obt less than 12 months42 U.S.C. 88 423(d)(1)(A),
1382c(a)(3)(A)see, e.gBarnhart v. Thoma$40 U.S. 20, 23 (2003).

SSA regulations establish a five-step prodessietermining when to grant a disability
claim. At step one, the agency will find thatlaimant is not disabled under the Act unless the
claimant shows that she is not engaging in “sutttistlagainful activity.” At step two, the agency
will find that a claimant is not disabled undee tAct unless the claimant shows that she has a
severe impairment that significantly limits herldypito do basic work activities. At step three,
the agency determines whether the impairmesets or equals the severity of a listed
impairment. If so, the claimant is disabled. If the claimant’s impairment does not meet or equal
a listed impairment, the agency then determines the claimant’s residual functional capacity, or

those tasks that claimant can still perform despite the limitations imposed by her impairment.



The agency then turns to step four to comsiavhether the claimant’s residual functional
capacity permits [her] to return to [her] past rel@waork.” If so, the @imant is not disabled.

If the claimant cannot return to past relewantk, the test proceeds to step five, where the
agency determines whether the claimant “canttier work existing in significant numbers in
the national economy” based on her residual functiceg@acity and other vocational factors. 20
C.F.R. 88 404.1520; 404.1560(c), 416.926sterhuis 805 F.3d at 86 n.2.

In cases where the Appeals Council denies review of an ALJ’s decision, the ALJ’s
decision is the final action of the Commission8ee Lesterhui805 F.3d at 87 (citinGerez v.
Chater, 77 F.3d 41, 45 (2d Cir. 1996)). Any challengethe Commissioner’decision in such
circumstances are therefore challenges to th#sAdecision. In evaluating whether the ALJ’s
decision should be upheld, the Court re\adhe ALJ’'s decision tdetermine if the
administrative record contains “subdial evidence” supporting the decisioBee id.
“Substantial evidence” requires are than a mere scintilla” aficheans such relevant evidence
as a reasonable mind might accept as adequate to support a concligsifqudtingRichardson
v. Perales402 U.S. 389, 401 (1971)).

The Court must make that determinatiosdzhupon the entire administrative record,
which can include new evidence that was not teefoe ALJ at the time he made his decision.
Where a claimant submits new evidence toAppeals Council following an ALJ’s decision,
that evidence “becomes part of the administeatecord for judicial review when the Appeals
Council denies review of the ALJ’s decision” ietlevidence is new, material and relates to the
period on or before the ALJ’s decisiold.

B. The Specific Questions at Issue in this Case

The new evidence that Plaintiff submitted te thppeals Council is properly part of the



administrative recordSee id The medical records and questnaire from Plaintiff's treating
physician are both new and matet@Plaintiff's case -- the ALdenied her initial request for
benefits after finding it signigiant that no treating phiggan found Plaintiff impaired within the
meaning of the Act, and Dr. Hamroff's opinioanflicts with the ALJ’s determination that
Plaintiff is capable of doing light work. 20 C.F.R. §8 404.1567, 416-96fus, the Court
considers whether the entirenaidistrative record -- includg Dr. Hamroff's questionnaire --
provides substantial evidencedmpport the ALJ’s decisiorSee Lesterhuj8805 F.3d at 87

The ALJ's decision found that Plaintiff isot disabled because she does not have
impairments that meet or equal a listed imp&int and can perform light work, including at her
former job as a cashier. The issues in ttase are therefore whether these conclusions are
supported by substantial evidence in the full administrative rec®ee. id.at 85-86 (examining
individual conclusions in AL decision that led to determination that plaintiff was not
disabled).

C. The ALJ’s Application of the Five-Step Sequential Evaluation for
Determining Benefits

i. Steps One and Two
At steps one and two of the five-step téisé ALJ concluded #t Plaintiff has not
engaged in substantial gainful activity sincedlieged onset date of hdisability and that
Plaintiff has several severe impairments. There objection to the ALJ’s conclusions at steps

one and two, and nothing in the recsrgygests that they are incorrect.

L “Light work involves lifting no more than 20 poundsa time with frequet lifting or carrying

of objects weighing up to 10 pounds. Even though thghwéfted may be very little, a job is in
this category when it requires a good deal of walking or standing, or when it involves sitting
most of the time with some pushing and pullinguoh or leg controls. To be considered capable
of performing a full or wide range of light workgu must have the ability to do substantially all
of these activities . . . .”

10



ii. Step Three

At step three, the ALJ determined tiRdaintiff does not havan impairment or
combination of impairments that meets or dgjtiae severity of a listed impairment. In
explaining his determination, the ALJ statbdt no treating, examining or non-examining
medical source made findings or rendered aniopithat Plaintiff's impairments are the medical
equal of a listed impairment. The ALJ alsoaththat he gave careful consideration to the
applicable sections of the SSA regulationgatieg listed impairments in determining that
Plaintiff's impairments do not meet equal a listed impairment.

Plaintiff does not challenge the ALJ’s findingatirshe does not have an impairment that
meets or equals a listed impairment. Dr. Hdfitg@pinion describes the effect of Plaintiff's
symptoms on a wide variety of possible work\dtés. It does notd@ddress whether Plaintiff's
impairments meet or equal a listed impairmertus, the ALJ’s determination at step three
remains supported by substantial evidence imegberd in spite oDr. Hamroff's opinion.

iii.  Residual Functional Capacity and Step Four

Because the ALJ found that Plaintiff was databled at step three, the ALJ next
determined Plaintiff's residual functional capgcifThe ALJ concluded that Plaintiff has the
residual functional capacity to ferm light work, so long as Rintiff does not climb ropes,
ladders or scaffolds and avoidspeatory irritants. Light works defined in the SSA regulations
as work that involves “lifting no more than 20 pouadis time with frequa lifting or carrying
of objects weighing up to 10 pounds.” Jobs in taitegory require “a goadkal of walking or
standing” or involve “sitting most of the tinveith some pushing and pulling of arm or leg
controls.” To be considered age of performing light work, elaimant “must have the ability

to do substantially all of #se activities.” 20 C.F.R. 88 416.967, 404.1567. At step four, the
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ALJ found that because Plaintiff is capable ohddight work, she is capable of performing her
past work as a cashier.

In contrast, Dr. Hamroff opirgethat Plaintiff can only occemally lift or carry objects
between 5 and 10 pounds (up to one-third of an 4ight workday). He further states that he
believes Plaintiff could perform a job requiriatanding and/or walking for less than one hour
out of an eight-hour workday, and that Plaintdutd perform a job in aested position for four
hours out of an eight-hour workday. Dr. Hamroffjsinion contradicts thiending that Plaintiff
is capable of doing light work, including her past work as a cashiecording to Dr. Hamroff's
opinion, Plaintiff cannot désubstantially all” of the activies associated with light work,
because she cannot frequently lift objectsvieen 5 and 10 pounds and cannot tolerate a good
deal of walking or standing.

As a treating physician, Dr. Hamroff's opini@entitled to “controlling weight” so long
as it is “well-supported by medically acceptable techniques and is not inconsistent with the
other substantial evidence [in the record]ésterhuis 805 F.3d at 88 (quoting 20 C.F.R. §
404.1527(c)(2)). While the ALJ could determinattBr. Hamroff's opinbn is not entitled to
controlling weight, that deterimation should be made by the agency and not the CSes.
Lesterhuis 805 F.3d at 88See also, e.gBurgess v. Astrye37 F.3d 117, 131 (2d Cir. 2008)
(trial court and ALJ are not permitted to subséttheir own view of the medical proof for the
treating physician’s in determining teeverity of an impairment).

In light of the new evidence provided by Dr.rhlaff, the ALJ’s conclusion that Plaintiff
is capable of doing light work is no longer suppd by substantial evéthce in the recordSee
Lesterhuis 805 F.3dat 88-89 (where treating physiciaropinion, if credited, would change

outcome of case, ALJ’s decision was ander supported by substal evidence)Ennis v.
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Colvin, 14 Civ. 6587, 2016 WL 284550, at *3 (W.D.N.Y. Jan. 25, 2@fiedling that ALJ’'s
decision was not supported by substantial exadewmhere it was contradicted by opinion of
treating physician that was submitted to the Agp€ouncil). The case therefore should be
remanded for the ALJ to determine Plaintiff' sicual functional capacity and whether Plaintiff
is capable of employment in light of the emiite contained in thelfadministrative record.

The Commissioner’s contention in the Objecttbat the new evidence is outweighed by
the other evidence in the redds unpersuasive for thheasons discussed above. The
determination of how much wght to give Dr. Hamroff'opinion “should be made by the
agency in the first instanceghd the Court should “refrain o ‘affirming an administrative
action on grounds different from those considered by the agenogsterhuis 805 F.3cat 88
(quotingBurgess 537 F.3d at 128kee also Hoffman v. Colviti4 Civ. 9089, 2016 WL
1275660, at *2 (S.D.N.Y. Mar. 31, 2016) (remanding ¢askl J for determination of disability
onset date where opposing evidence edistgarding plaintiff's disability)

iv.  Step Five

Because the ALJ found that Plaintiff was capaifldoing her past work as a cashier, the
ALJ did not reach step five of the five-ste@tation. If the ALJ determines on remand that
Plaintiff is no longer capable of da her past relevant work light of the new evidence in the
administrative record, the ALJ should considelisting the aid of &ocational expert in
evaluating whether Plaintiff is capable of penfiimg any job existing “in significant numbers in
the national economy.” 20 C.F.R. 88 404.1520; 404.1560(c), 416.920.

V. CONCLUSION
For the foregoing reasons, Plaintiff's motion for judgment on the pleadings is

GRANTED and the Commissioner’s motion is DEY. The case is remanded to the SSA for
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further proceedings on the full administrative relcofhe Clerk of Court is respectfully directed
to close the motions at Docket No. IftidDocket No. 18, and to close this case.

Dated: September 28, 2016
New York, New York

7//44%

LORI(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE
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