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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X
F.C., on behalf of herself and her child, T.C.,
15 Civ. 6045 (PAE)
Plaintiff,
OPINION & ORDER
_V-
NEW YORK CITY DEPARTMENT OF EDUCATION;
NEW YORK CITY BOARD OF EDUCATION; : USD-C Si)\'Y
CARMEN FARINA, in her official capacity as Chancellor : DOCUMF:NT
of the New York City School District, ! T
ELECTRONICALLY FILED
Defendants. DOC #: :
: DATE FILED: _S/57/ (6
Sn. X

PAUL A. ENGELMAYER, District Judge:

Plaintiff F.C., individually and on behalf of her minor son, T.C., (“plaintiff”), brings this
action against the New York City Department of Education (“DOE”), the New York City Board
of Education (“BOE”), and Carmen Farifia, in her official capacity as Chancellor of the New
York City School District (collectively, “defendants™), under the Individuals with Disabilities
Education Improvement Act (“IDEA”), 20 U.S.C. §§ 1400 et seq., the Due Process Clause and
the Equal Protection Clause of the 14th Amendment to the U.S. Constitution, 42 U.S.C. § 1983,
Section 504 of the Rehabilitation Act of 1973 (“Section 504”), 29 U.S.C. §§ 794, the New York
State Constitution, New York State Education Law §§ 3202, 3203, and 4401 ef seq., and 8
N.Y.C.R.R. §§ 100 ef seq. and 200 ef seq.

Now pending is defendants’ motion to dismiss, in part, plaintiff’s Amended Complaint
(“AC”) under Rules 12(b)(1) and 12(b)(6) of the Federal Rules of Civil Procedure. The AC
brings a range of claims, One set appeals certain administrative rulings by a New York City

impartial hearing office (“IHO”) and the New York State Review Officer (“SRO”) pertaining to
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a due process complaint F.C. fileshardng T.C.’s schooling during the 2011-2012 and 2012—-
2013 school years (“SYs”). Defendants do not move to dismiss these claims. But defdndant
move to dismiss plaintiff's othetaims These includelaims raisedefore but not addresség
the IHO and SRO; claims related to latehoolyears includingthatdefendantwiolated T.C.’s
rights whilethe IHO and SRO decisiomgere pendingnd continued to do so thereafteaims
thatdefendants failetb implement the relief awarddy the IHO and SR{and claims
challenging defendantsystemic policies and practices.

For the reasons that follow, defendants’ motion to dismiss is granted in part and denied i
part.

l. Background
A. Factual Background*

T.C., who was agell whenthe AC was filedjs a “child with a disability” under the
IDEA and an individual with a disability under Section 504 under the Rehabilitation Acf] AC
12. T.C. has delays in writing, readiragd basienath skills, and has learning disabilities,
Attention DeficitHyperactivity Disorder(*ADHD”), and a languagbased disability.ld. 1 82,
112, 120, 128-136, 199-200. F.C. and T.C. live together in Community School District 2 in
Manhattan, New YorklId. {1 13-14. Until June 2015, T.C. attended public elementary school
in District 2 in September 2015, T.Gegan attendingublic middle school Seeid. 155, 72,
91, 119, 198.

T.C. received early intervention and preschool special education serMc§%8.

While T.C. was in kindergarten, the DOE created an Individualized Education Pr@3tE)

1 These facts are drawn fraitme Amended Complaint. Dkt. 2084C”). For the purpose of
resolving the motion to dismiss, the Court assumes alipiedl facts to be true and draws all
reasonable inferences in favor of plaintiffSee Koch v. Christie’s Int'l PLG99 F.3d 141, 145
(2d Cir. 2012).



for the 2010-2011 SY (“2010 IEP”)d. 1 70. The 2010 IEP terminated all of T.C.’s special
education services and declassified TI€.. 71.

In May 2011, defendants held an IEP meeting, and in November 2011, provided F.C.
with the IEP for the 2011-2012 S¥econd gradg)2011 IEP”). Id. 11 85, 94. The 2011 IEP
recommended counseling, speech language h¢t8pT”), and occupational therapy (“OTih
small groups ofwo or threechildren Id. § 95.

In May 2012, defendants held an IEP meeting for the 2012—-2013 SY (third,gaade)
which T.C. was decertified for all services except for @77 107#08.

OnMay 24, 2013, F.C. filed a due process complaint, which was later amended on June
24, 2013 (“the DPQ. It allegedinter alia, that the DOE had failed to provide T.C. withree
appropriate public education (“FAPE”) for the 2011-2012 and 2012-2¥%3Id. 11 6, 124.

The IHO issued an interim order directing defendants to fund various independenibedlicat
evaluations (“IEES”) Id. § 127;id., Ex. C (“Interim Order”). These evaluationsere later
conducted. AC 1 1286.

On March 10, 2014, the IHO issued a decigtbe “IHD”). It found,inter alia, that the
DOE had failed to provide T.C. with a FAPE for the 2011-2012 and 2012—-2013 SYs, and
awarded T.C. compensatory educatidoh. {97, 156-59id., Ex. A (“IHD”). On April 18, 2014,
F.C. filed a petition to the SRO appealing onlythiengs of tre IHD adverseo T.C. {.e,
awardng less compensatory education than F.C. had sought) and the IHD’s failuesdo rul
certain issuesld. § 164. Defendants did not cramgpeal the IHD.Id. § 165.

Defendants did not convene an IEP meeting, or prepare an IEP, for the 2013-2014 SY.

Id. § 165. In May 2014, defendants held an IEP meeting for the 2014-2018.9Y.174-77.



F.C. later discovered that defendants had decertified T.C. at the May 20dvedERg Id.
180. During the 2014-2015 SY,C. did not receive any servicekl. § 182.

On March 31, 2015, the SRO issued a decision upholding the IKH.9;id., Ex. B
(“SRO decision”). After the SRO'’s decision, F.C. filed another due process compléging
that T.C. had been denied a FAPE for the 2013-2014 and 2014-2015 SYs. AC 1 190.

In September 2015, T.C. began middle school without an I[EF]. 1982

B. Overview of the Amended Complaint

The AC challenges as unlawful a host of actions and omissions by, and policies and
practices ofdefendantsyhich it alleges were implicated by defendants’ treatment of T.C. By
way ofbroad overview:

First, F.C. challenges the schedulingspecial education and related services and
compensatory education services. F.C. allegesltRats IEP esulted in T.C.’s receiving such
serviceduring the school day, which resulted in T.C.’s being removed from his classes, without
receivingmakeup instruction to cover theourse material that T.C. misse8eed. 1 96
(2011), 171-72 (spring 2014). Plaintiff alleges that defendants had a policy and mfactte
offering such services at other timed. {1 59-60, 96, 172, 206ee also id. 38 (appealing
IHD insofar as it required T.C. to miss instructional time in core classes teaeegtain
compensatory education).

Second, F.Cchallengedimitations on thespecial education servicdsat the IEP teams
were able to recommend fbim. F.C. alleges thabme servicewere unavailable see e.qg, id.

11 88, 111 (IEP team did not recommend aad notfamiliar with assistive technology

2 In hermotion to dismiss briefing, plaintiff represented that she would be filingchdhie
process complaint for the 2015-2016 SY. Dkt. 32, at 8.



(“AT")); that the amount ahdividualized care T.C. receigavasrestricted see, e.qg.d. 11
112-13 (2012 IEP did not offer one-on-one (“1:1”) instruction or &ftéeol tutoring); thathe
IEP, per DOE policy, would not provide servicestmbleT.C. toparticipat in extracurricular
activities,id. 1 62; andhatservices were not availabfer children with ADHD,id. 11 63, 207,
246-47.

Third, F.C.challengesiefendants’ decertifications of T.C. fgpecialeducatiorservices
without first conducting an appropriateevaluatior? F.C. complains that T.C. waecertified
multiple times. Seed. {1 71 (2010 IEP declassified T.C. and terminated all special education
services) 102—-08 (2012 IEP decertified T.for all services except for OT, based on evaluation
of nondicensed speech pathologistg0, 193-97 (2014 IEP meeting decertified T.C. without
reevaluatioph F.C. alleges thatefendants havasserted that they cannot reverse the 2014
decertification decisianld. 1 202. F.C. challengedefendantsalleged practice of not
reevaluatng students befor@ecertifying them, and their alleged failurept@perly train or
supervise employeess to reevaluationsSeed. 11 64—-65, 194see also idf 195 (defendants
represented at administrative hearing that reevaluation not required priolatssdigation).

Fourth, F.Cchallenges T.C.'$EPsfor lowering, relative to thgeneraschool
population, the criteria necessary To€C. to be promoted to the next gradather thargiving
him servicesthat would enable hinotmeet the generally applicaldeteria. See id{{ 97, 277.

C. Procedural History

On July 31, 2015, plaintiff comenced this action by filing amplaint. Dkt. 1.0n
October 29, 2015, defendants filed a motion to dismiss. Dkt. 12. On November 23, 2015,

plaintiff filed the AC. Dkt. 20. On December 17, 2015, defendants filed a motion to dismiss the

3 For ease of reference, the Court refers generally to both decertificatioecasgification as
“decertification,” unless referring to specific acts taken by defendantgeggect to T.C.
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AC, Dkt. 25, along with a memorandum of law, Dkt. 26 (“Def. Braf)d declaration with
attached exhibits in support, Dkt. 27 (“Hassan Decl.”). On January 12, 2016, plairdi# file
memorandum of law in opposition to defendants’ motion, Dkt. 32 (“PI. Br.”), and the following
day fileda declaration with attached exhiDkt. 33 (“Hyman Decl.”). On January 25, 2016,
defendants filed a reply memorandum. Dkt. 34 (“Def. Reply Br.”).

[. Discussion

Defendantsnove b dismiss all claims in th&C exceptto the extent tha.C. appeals
specificadverse rulings bthelHO and SRO as to the 2011-2012 and 2012-3XI83 SeeDef.
Br. 13-14. Defendantsargue that the Court lacks subject matter jurisdiction over all claims
pertaining to T.C.’s education after the 2012—-2013 SY, whether broughtthed®EA or other
laws, becausd-.C.failed to exhaust administrative remedfes those yearsDefendants argue
that the Court similarly lacks jurisdictiayverplaintiff's § 504 claims for the 2011-2012 and
2012-2013 SYbecausd-.C.failedto exhaust administrative remedies aghosespecific
claims Defendants also argue thbécause they have conceded that they did not offer T.C. a
FAPE between 2011 and 2016 the extent that F.G claims are read to claim denial of a
FAPE, F.C.’sclaims are moot anithere is no case @ontroversy.Finally, defendants argue as
to various specific claims that the AC does state a claim.

After setting out the standards of reviete Court first addressagefendants’ challenges
to subject matter jurisdiction, and then defendaatgunrentthatthe AC does nadtate a claim.

A. Standar ds of Review

1. 12(b)(1)

“A case is properly dismissed for lack of subject matter jurisdiction undler R (b)(1)
when the district court lacks the statutory or constitutional power to adjuditadakarovav.
United States201 F.3d 110, 113 (2d Cir. 2000). “A plaintiff asserting subject matter jurisdiction
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has the burden of proving by a preponderance of the evidence that it eMetsiSon v. Nat'l
Austl. Bank Ltd.547 F.3d 167, 170 (2d Cir. 2008) (internal quotation marks and citation
omitted). “The court must take all facts alleged in the complaint as true and traasahable
inferences in favor of plaintiff, but jurisdiction must be shown affirmatively, that showing is
not made by drawing from the pleadings inferences favorable to the pantiyrass.” 1d.
(internal quotation marks and citations omitted). Additionally, the Court may pyapéel to
matter outside the pleadings when considering the existence of jurisdiction oo poosuant
to Rule 12(b)(1).Makarovg 201 F.3d at 113.

2. 12(b)(6)

To survive a motion to dismiss under Rule 12(b)(6), a complaint must plead “enough
facts to state a claim to relief that is plausible on its faB&ll Atl. Corp. v. Twomb|y550 U.S.
544, 570 (2007) A claim will only have “facial plausibility when the plaintiff pleads factual
content that allows the court to draw the reasonable inference that the defendhl# ferl the
misconduct alleged.’Ashcroft v. Igbal556 U.S. 662, 678 (2009). A complaint is properly
dismissed where, as a matter of law, “the allegations in a complaint, howeecould not
raise a claim of entitlement to reliefTwombly 550 U.S. at 558.

In considering anotionto dismiss a district court must “acceptll factual claims inte
complaint as true, and drapgll reasonble inferences in the plaintiff’favor.” Lotes Co. v. Hon
Hai Precision Indus. Co753 F.3d 395, 403 (2d Cir. 2014) (quotirgmous Horse Inc. v. 5th
Ave. Photo In¢.624 F.3d 106, 10@d Cir.2010)) (internal quotation marks omitted). However,
“the tenet that a court must accept as true all of the allegations contained inlaircioisp
inapplicable to legal conclusionslgbal, 556 U.S. at 678 Threadbare recitals of the elements
of a cause of action, supported by mere conclusory statements, do not sudfic§R]ather,

the complaint factual allegations must be enough to raise a right to relief above the speculative
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level,i.e., enough to make the claim plausiblétista Reords, LLC v. Doe 3604 F.3d 110,
120 (2d Cir. 2010) (quotinfwombly 550 U.S. at 555, 570) (internal quotation madkstion,
and alteratioromitted) (emphasis iArista Recordps

B. Failureto Exhaust

1. L egal Framework

The IDEA requires a state that reas federal education funding to provide all children
with disabilities with a “free appropriate public educatio0 U.S.C. § 1412(a)(1)(A¥ee also
Cerra v. Pawling Cent. Sch. Dis#27 F.3d 186, 192 (2d Cir. 2005\ FAPE should
“emphasize[] special education and related services designed to meet [a disatiigducigue
needs and prepare [the child] for further education, employment, and independent living.” 20
U.S.C. § 1400(d)(1)(A). To accomplish that purpose, the DOE must develBp tor kach
disabled child—which “must be reviewed, and where necessary, revised at least once-a year”
that “sets out the child’present educational performance, establishes annual antesimort
objectives for improvements in that performance, and decthe specially designed
instruction and services that will enable the child to meet those objectidesiyj v. Dog 484
U.S. 305, 311 (1988%)ee alsd®?0 U.S.C. § 1414(d)(1)(AX.Y. v. N.Y.C. Dep'’t of Edy&84
F.3d 412, 415 (2d Cir. 2009Yhe IEPmust be “reasonably calculated to enable the child to
receive educational benefitsBd. of Educ. of Hendrick Hudson Cent. Sch. D#festchester
Cty.v. Rowley458 U.S. 176, 207 (198X¢e also Gagliardo v. Arlington Cent. Sch. D489
F.3d 105, 107 (2d Cir. 2007) (quotiNgalczak v. Fla. Union Free Sch. Djst42 F.3d 119, 122
(2d Cir.1998)). It must provide an “appropriate education, not one that provides everything that
might be thoughdesirable by lovinggrents: Bryant v. N.Y. Educ. Dep’692 F.3d 202, 215

(2d Cir. 2012) (quotindValczak 142 F.3d at 132(internal quotation marks omitted)



When a parent believes that the state has failed to offer his or her EWRE the
parent may file a due process complaint that challenges the appropriatened&Bfdnd attend
a hearing before an IHQ20 U.S.C. § 1415(f); N.Y. Educ. Law § 4404(1). A party aggrieved by
an IHO’s decision may appeal to an SRO. 20 U.S.C. 8§ 1418(Y) Educ. Law 8§ 4404(2)An
appeal from the decision of an SRO may be brought as a civil action in feders @osid. 20
U.S.C. 8§ 1415(i)(2)(A)N.Y Educ. Law § 4404(3).

“It is well settled that the IDEA requires an aggrieved party t@aeshalladministratie
remedies before bringing a civil amti in federal or state court . . . J'S. v. Attica Cent. Sgh.
386 F.3d 107, 112 (2d Cir. 2004). The Second Circuitdyasatedly heldthat the IDEAs
exhaustion requirement is jurisdictiorialColeman v. Newburgh Enlarged City Sch. D503
F.3d 198, 203 (2d Cir. 200@iting Polera v. Bd. of Educ. of Newburgh Enlarged City Sch.
Dist., 288 F.3d 478, 483 (2d Cir. 2002), addrphy v. Arlington Cent. Sch. Dist. Bd. of Educ.
297 F.3d 195, 199 (2d Cir. 20023ge alsaCave v. East Meadow Union Free Sch. Dist4
F.3d 240, 245 (2d Cir. 2008).

The exhaustion requirement appliesgotential plaintiffs with grievances related to the

education of disabled children .even if their claims are formulated under a statute other than

4 Although the characterization of the exhaustion remuént as jurisdictional or asvaandatory
claimsprocessing ruléor affirmative defensesubject to waiver has beemetterof debate

following various Supreme Court decisions addressing the distinction in other arbas, in t
absence of a Second Circuit decision overturning binding precedent, the Court is bound to treat
these issues as juristional. SeeColeman 503 F.3d at 203-04ee alsdBaldessarre v.
Monroe-Woodbury Cent. Sch. Djs220 F. Supp. 2d 490, 502 n.13 (S.D.N.Y. 20aff)d, 496

F. App’x 131 (2d Cir. 2012)summary order) Nothing turns on this distinction here, because, in
anyever, defendantslearlycontest plaintiff's exhaustion of administrative remedies, so “there
can be no claim of waiver or forfeiture hereCbleman 503 F.3d at 204.
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the IDEA (such as thiAmericans with Disabilities Actpr the Rehabilitation Act)."Polera,
288 F.3d at 481. The IDEA provides:

Nothing in [the IDEA] shall be construed to restrict or lithi rights, procedures,
and remedies available under other Federal laws protecting the rights of children
with disabilities, except that before the filing of a civil action under such laws
seeking relief that is also available under [the IDEA], the procedures under
subsections (f) and (ghall be exhausted to the same extent as would be required
had the action been brought under [the IDEA].

20 U.S.C. § 141%).

“[R]elief that is also availablender the IDEA has been broadly construedmean
relief for the events, condition, or consequences of which the person complains, not rigcessari
relief of the kind the person prefefs.Baldessarre v. Monroe-Woodbury Cent. Sch. D820 F.
Supp. 2d 490, 502-03 (S.D.N.Y. 2011) (quotitadera 288 F.3d at 483, 488internal
guotation marks omittedaff'd, 496 F. App’x 131 (2d Cir. 201Zsummary order) As the
Second Circuit has explained:

Exhaustion of administrative remedies is required under the IDEA so that dispute

related to the education of dided children are first analyzed by administrators

with expertise in the area who can promptly resolve grievances. Exhaustien of t

administrative process allows for the exercise of discretion and educational

expertise by state and local agencies, dHofull exploration of technical
educational issues, furthers development of a complete factual record, and
promotes judicial efficiency by giving these agencies the first opportiantiyrrect
shortcomings in their educational programs for disabled remld If the
administrative process is not successful at resolving the dispute, it will at least ha

produced a helpful record because administrators versed in the relevant msues w
able to probe and illuminate those issues for the federal court.

J.S, 386 F.3d at 112-13 (citations and internal quotation marks omitted).

However, the IDEAS exhaustion requirement “does not apply ‘in situations ichvhi
exhaustion would be futilé.” Coleman 503 F.3d at 205 (quotirfgolera 288 F.3d at 488).
“The partyseeking to avoid exhaustion bears the burden of showing futildgve 514 F.3d at

249. “To show futility, a [aintiff must demonstrate thaadequate remedies are not reasonably
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available or that‘the wrongs alleged could not or would not have bemmnected by resort to the
administrative hearing process.Coleman 503 F.3d at 204-05 (quotidgG. v. Bd. of Educ. of
Rochester City Sch. DisB30 F.2d 444, 447 (2d Cir. 198MdHeldman v. Sobpb62 F.2d 148,
158 (2d Cir. 1992)). Forrelief tobe adequate, it muggive realistic protection to the claimed
right.”” 1d. (quotingMurphy, 297 F.3d at 199).

The Second Circuit has found exhaustion excused on grounds of futifigréparents
were not informed of administrative remedies, where the state agency waaciisgjfcontrary
to law, where the case involvesystemic violations that could not be remedied by locataie
administrative agenciespr where an emergency sittian exists (e.g., the failure to take
immediate actio will adversely affect a child’s mental or physical hedlthBaldessarre496
F. App’x at 134-35 (quotingave 514 F.3d at 24%ndColeman 503 F.3d at 206) (additional
internal citationsand quotation marksmitted). The futility exception also applies in the narrow
circumstances “in which a school has failed to implement services that wereespecifi
otherwise clearly stated in an IEPPolera 288 F.3d at 489.

2. Application

Defendants argue thatanyclaims inthe AC must be dismissed for lack of subject
matter jurisdiction becaugeC. failedto exhaust administrative remedies. Defendantssiorst
argueas to claims regarding S¥adter 2012—-2013, whether brought under EA or related

statutes Def. Br. 8-9; Def. Reply Br. 2—24. Separately, defendants argas to the 2011-2012

> Defendant do not claim a failure of exhaustion with respect to Fdlaisns hat defendants

(1) violated T.C.’s stay-put rights, and (2) failed to enforce the IHO’s andsS&Rithinistrative
ordersbearing on T.C.’s education. As F.C. rightly notes, PI. Br. 24-25, although some events
underlying these alleged lapses occurred afteerigeof the 2012—-2013 SY, a plaintiff is not
required to exhaust claims of a violation of spay-rights or of a failure to implement
administrative ordersSeeDoe v. E. Lyme Bd. of EAu@90 F.3d 440, 455 (2d Cir. 2015)

(*“ [A]n action allegingviolation of the stay-put provision falls within one, if not more, of the
enumerated exceptions to’ the IDEAexhaustion requirement.” (quotiMurphy, 297 F.3d at

11



and 2012-2013 SYs, F.C., although exhaudfirigA claims,failed to exhaust her Section 504
claims forthose ¥s. Def. Br.11-12; Def. Reply Br. 5-6. The Court addresses each in turn.

a. Violations of the IDEA for the SYs after the 2012—-2013 SY

F.C. acknowledges that aslEPs forSYs following 2012-2013, F.C. has not exhausted
the administrative review process. But, F.C. argues, exhaustion should be excusikd as f
becausehat review process isrptractedand becausdefendanthave admitted that T.C. has
been denied BAPE for four years (2011-2015). Effectively, F.C. argues, the duration of the
administrativereview processand the attendant backlogs and deleysans thathe review of a
proposed IERvill often not be completeefore the relevant school ydasended. And, F.C.
argues, while avealthyparent carmvoid harm to the child by paying for a private school
education and theseelkng tuition reimbursementia a retrospective action under the IDEA
child whose parent lacks financial means may be consigned to inadequate educ#tiongs of
while the lengthy administrativeview process runs its coursel. Br. 27-28.

F.C.’s predicament is undenialdympathetic. As of thlovember 23, 2018ling of the
AC, administrative proceedings were underway for the 2013-2014 and 2014-2015 SYs, and F.C.
has represented that she intends file a due process complaim@Z64.6—2016 SY But

Congress in the IDEA put in place a mandatmtyninistrativereview processncluding to

199), cert. denied136 S. Ct. 2022 (2016¢h’g denied No. 15-1159, 2016 WL 3865927 (U.S.
July 18, 2016)R.B. ex rel. L.B. v. Bd. Of Educ. of N.Y. @R F. Supp. 2d 411 (S.D.N.Y. 2000)
(plaintiff not required to further exhaust administrative remedies by apge¢alSRO decision

of IHO which granted plaintiff the relief sought, but whidfehdants had failed to enforcege
alsoNievesMarquez v. Puerto Ri¢c®853 F.3d 108, 117-18 (1st Cir. 2003) (parents not required
to return to administrative processobtain an order enforcing earlaiministrative decision
before bringing federal alm). Although defendants’ broad statement that the Court lacks
jurisdiction over all claims relating to the period after the 22043 SY might have been read to
argue that the Court lacks jurisdiction over F.C.’s stay-put anégnforeement claims,
defendants have clarified that they do not so argieeDef. Reply Br. 1021 (challenging
adequacy of pleadings of stay-put and failure to enforce claims, not jurisdiction)
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fashionthevery types ofelief F.C. seeks‘compensatory education and equitable relief to T.C.
that places him in the position that he would have been in had he not suffered FAPE
deprivations.” AC 1 304. Ancequiring a parent’slaims tobe vettecadministrativedy “allows
for the exercise of discretion and educational expertise by state and locaéagaffiords full
exploration of technical educational issues, [dnodhers development of a complete factual
record.” J.S, 386 F.3d at 112—-13 (quotiiplera 288 F.3d at 487) (internal quotation marks
omitted).

To be sure, ircertaincircumstances]engthy delays in the administrative process may
justify a finding that exhaustion would be futile or inadequatd.G. v. N.Y.C. Dep’t of Educ.
15 F. Supp. 3d 296, 303 (S.D.N.Y. 2014) (citimger alia, Frutiger v. Hamilton Cent. Sch.
Dist., 928 F.2d 68, 74 (2d Cir. 199P)Where a plaintiff has shown that, due to administrative
backlog or otherwise, an IHO or SRO has failed to timely issue a decision onlaiefiéd due
process complaint or appeal, a district court can assume jurisdi€emidat 303 & nn. 43-44,
305 (excusing exhaustion as futile and assuming jurisdiction where IHO faiksiigodecision
more than six months aftease was fully briefd. Such a claim, however, has not been made
here.

The Court therefore holds that—for all school years after 2012—2018eks
jurisdiction to reviewplaintiff's claimsas to T.C.’s IEPs (or lack thereof), the denial of a FAPE,
and the proper remedies for denial of a FARBe Court dismisses those claims without

prejudice ta~.C.’s ability (1) later tseek to have the Court assume jurisdiction over them upon

6 “Under the applicable federal regulations, IHOs have forty-five daysue ia final decision,
while SROs have thirty. M.G., 15 F. Supp. 3dt 305 (citing 34 C.F.R. 8§ 300.515 (2006)).
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a proper showing of an unjustifiably delayed decision by the IHO or SRO, and/or (2) t
challengeany administrativeleterminations as to T.C. following exhaustion.

b. SystemicClaims

In contrast to claims particular to a child’s FAPE, claims asserting systestations
under the IDEA and related statutes need not be exhadt@distratively Here, theAC
purports tachallengefour such allegedly systematic practic@l9 requiring students with IEPs to
miss standard instructional time in order to recsiwgportive relatedervices, special education
services, compensatory education and remiedia2) restrictinglEP teamsability to
recommendertaintutoring researctbased instruction, aftexchool services, and serggfor
extracurricular and nonacademic activities;d8gertifying students for services with@ytrior
reevaluation; an@) reducing, forchildren with IEPsthe criteria for promoting a child to the
next grade levelSeePl. Br. 25(identifyingfirst threeas systemic claimsigl. at 18 (identifying
fourth as a policy in violation of Section 504). F.C. alleges that efatiese policies has
harmed T.C. F.Gseeks a declaratory judgment declaring tisgséemic policies illegal, and
injunctive relief related to the first three. AC { 304.

As noted, the Second Circuit has excused exhaustion as futile “in cases involving
systemic violations that could not be remedied by locataie administrative agencies ‘because
the framework and procedures for assessing and placing students in appeciucateonal
programs were at issue, or because the nature and volume of cisnpiatie incapable of
correction by the administrative hearing procés€ave 514 F.3d at 249 (quotingS, 386 F.3d
at114). Defendants argue thdtis principle appliesnly when systemic violations are alleged
on behalf of a large group of disabled students, as opposed to a single individual alleging
violation of his rights on account of an unlawful systemic policy. Def. Reply Br. 4.hBut t

Second Circuit has not so helRather, it has excused exhaustion as futile in such circumstances
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notexclusively because of the size of the plaintiff claisgroup but because, where a systemic
policy is at stake, the administrative officer [$lano power to correct the violationJ.S, 386
F.3d at 113. Exhaustion is also excused where “an agencyaapted a policy or pursued a
practice of general applicability that is contrary to lawlt's. W, 832 F.2d at 756 (quoting H.R.
Rep. No. 296, 99th Cong., 1st Sess. 7 (198g8p;also M.G.15 F. Supp. 3d at 3d8ame).
Provided the facts pled adequately and not conalysilege systemic policies-a point
to which the Court turns nextthe volationsdescribed in F.C.’AC areof the sort for which
exhaustion has been excusédC.alleges policies that are unlawful ass-the-board, not
merely as applied to her son. Her first two claims challenge the natunesaum@r of the
services that are offered children with disabilities; hehird and fourth chllenge the processes
by whichsuch children are evaluated and placAd.the AC describ&them these aresystemic
policies which resulted in the failure to provide adequate services [such thatfrimes#rative
process . . . could not adequately remedy the problem” because “administrativg bimers
do not haethe ability to alter already existing policiesS.W. by J.W. v. Warreb28 F. Supp.
2d 282, 293-94 (S.D.N.Y. 2007) (holding exhaustion futile whkratiff alleged systemic
violation that defendants “limited the amount, duration and availabilisgfices’ id. at 295—
296) seealso J.S.386 F.3d at 115 (finding excused from exhaustoorclaims ofsystemic

“failure to perform timely evaluations and reevaluations of disabled chilgiel.G., 15 F.

7 J.S.citedthe following asexamples of cases challenging systemic policies where
administrative exhaustion was thereby excusddman v. Sobpb62 F.2d 148 (2d Cir. 1992),
challenging the manner in which hearing officers were selel®ted;W. v. Tirozzi832 F.2d 748
(2d Cir. 1987), challenging the state’s administrative scheme as deficteaeeking reform of
complaint resolution procedurekG. v. Board of Education of the Rochester City School
District, 830 F.2d 444 (2d Cir. 1987), challenging systemic failures to evaluate and place
students, to develop IEPs, and to inform parents of their rightklose P. v. Ambac¢b69 F.2d

865 (2d Cir. 1982)seeking structural reform of state educational systems to allow more timely
evaluation and placement of handipadchildren. 386 F.3d at 113-114.
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Supp. 3dat 304-05 (systemic claims that defendant “refuses to include certain services on any
IEP regardless of the student’s needs” need not be exhausted).

The Courtthereforeconsiders, as to each asserted systemic pelicgther the £ has
plausibly pledsystent practicesas opposed to violations particular to T.C. The AC must so
plead for adminisative exhaustion to be excused, because the plaetifs the burden of
establishing futility See Caveb14 F.3d at 24M.G., 15 F. Supp. 3d at 305 (“[R]ntiffs have
plausibly allegedriolations that the administrative process has ‘no power to cotfthet,efore]
exhaustion would be inadequate or futile.” (quotig, 386 F.3d at 113emphasis addeq)

I. Causing students tmiss corenstruction

The AChas plausibly plethe existence of policy whereby special education and
related services, and compensatory education services, laegrovidediuring regular class
time, causing children to miss core instructiathout remediation It alleges that thipractice
harmedT.C. during the 2011-2012 SY and in 2014C 11 96 171-72 see also id] 238
(appealing IHO decision’s provision of in-school compensatory educafidm®) ACnon-
conclusorily pleads that this was a matter of policy and practice. Thus, the§§€s that, in
T.Cs 2011 IEP, defendants, “based on [their] policies . . . insisted in implementing angservic
on [T.C.’s] IEP by removing him from his underlying classdsl’] 96 see also id{|{ 171-72
(“D efendants insisted on trying to pull T.C. out of core subjects,” and “refused” F.C.’s
“request[s] that the services be provided afigrool or in a fashion that did not require [T.C.] to
miss class time)? IHD at 17 (“Parent believes her child should not be pulled out of class for
speech therapy since he will miss something. Parent would like therapy tivbeedeafter
school.”). The ACfurther alleges that defendants “would not provide make-up services to

instruct[] T.C. on what he missed when he was out of cldds.y 96.
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These pleadgs allege facts thasupport a reasonable inference th&t., having
requested that defendants provide T.C. with support services outside of his mas) datdsat
T.C. receive make@p instructionwas met witha categorical refusal frordefendants on account
of their policies Theallegationthatthese refusals recurred oweperiod of multiple school
yearsprovides a degree atonfirmation that defendanitsve a systemic polioyf not providing
such support services other than during regular school hours and of not providing make-up
instruction. The Court therefore holds that@xs$tion of this claim is excude The Court has
jurisdiction over this claim

ii. Restrictionon services offed

The AC challengesarious restrictionsn serices offered These includéhefailure to
offer (1) AT,id. 11 88, 111; (2) 1:1 instruction or after-school tutoridg{{ 61, 112-13; (3)
services for extracurricular activitiad,  62; and (4) services for children with ADHD, 1
63, 207, 246-47See also idf{ 5758 (alleging generally that defendants, while purporting to
offer a“continuum or menu of special educatioservices) instead, in practice, offer only a
“few-sizesfits-most” approacliinternal quotation marks omitted)

Of these ostensible acre®e-board policies, the only otteatthe A.C.has plausibly
pled as systemiis that of not offeringl:1 instruction and after-school tutoring. As to that
policy, the ACalleges that during the 2012 IEP meeting, defendants’ “staff told F.C. that they do
not offer 1:1 instruction or after-school tutoring through an IHE.™] 113. Thatallegation,
which must be accepted as tethe present motion, supports the allegation of the existence of
a policy or practice.

As to others, the A.C. makes only conclusory allegatodrsystemic reach. With respect
to AT, the AC statesnly that at the 2011 IEP meeting, a school psychologist indicatedstteat “

had never recommended AT beforthat neither she nor any of the other team mesihegre
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familiar with AT,” and that AT*'was not availablat the schoo? Id. { 88,111(emphasis
added).And, the IHO found that T.Gvas*“provide[d] a degree of AT, albeit mostly low tech.”
IHD, at 33;but see idat 24(F.C. testified that she “was told that they do not provide assistive
technology” (iternal quotation marks omittgd)With respect to the provision of services to
support extracurricular activitiedye ACpleads only in conclusory fashion that IEP team
cannot recommend special education or related services foicextieular activities in IEPS.
AC 1 62. And with respect to services for children diagnosed with ARDKDACpleads that
T.C. was not provided services related to his ADHD diagnosispla@adsconclusorily that
defendants do not have services or programs to address ADHD, but does not plead facts
support an inference that this denedulted froma broad policy or practiceSeead. {1 63 207,
246-47 see also id. 161, 241 (challenging IHO’s decisioot to award services related to
ADHD). These allegations therefore do not supportkaien of asystemic violations, but
insteadrather reflec aplaintiff-specific“dispute over the quality or methodology of service,
which is routinely and properly resolved through the administrative proc8sa/; 528 F. Supp.
2d at 296.
ii. Decertification

The AChasplausibly pled that defendants, due focdicy or practicedecertifychildren
withoutfirst reevaluatng them. The AC allegesthat defendants decertified declassified T.C.
for special education and related services in 2010, 2012, and 2014, AC 1Y 71, 102-08, 180, 193—
97, and didsowithout first conducting a proper reevaluation pursuant to policies and practices
rather than byversight inT.C.’s particular cased. 11 64-65, 194. The allegation of a broad
policy or practice to this effect supported by thallegation that defendants have stated
administrative proceedings that they are not required to conduct a reevabediticn

decertification.Id.  195.
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Iv. Reduced promotional criteria

The AC does not plausibly allege a policy and practice of reducing promotionahcriter
for children with IEPs. The only factual allegation pertaining to promdtwitaria is that the
2011 IEPreduced T.C.’s promotional standards, allowing him to be promoted by satisfying only
55% of the general education standards for that yedr 97. The ACs other allegations
regarding promotional criteria do n@ermit the inferencef a pdicy and practice.See id{1
210() (IEPs failed to contain accurate promotional criteria), 277 (defendantedidREA by
“repeatedly and erroneously lowering T.C.’s promotional criteria”).

—_—

To summarizethe Court holds thahe AChas plausibly pled that defendants committed
systemic violation®y requiring students to miss core instruction to receive support services,
preventingEP teams from recommending 1:1 instructéon afterschool tutoringand
decertifyingstudents without prior reevaluation. The Court therefore has jurisdiction over those
claims. Howeverthe AChas not plausibly pled systemic violations by virtupalfcies that
prevented IEP teams from recommending AT, providing services in supgxtracurricular
activities or providing services to students with ADHD pmlicies directing IEP teants
reduce promotional criterifor children with IEPs.The Court thereforkacksjurisdiction over
theseclaimsto the extent that they pertain toays after the 2012—-2013 $YSuch claims are

dismissed without prejudice.

8 The Court, of course, has jurisdiction over F.C.’s challenges to suclcpsaittithe extent they
affected T.C. during the 2011-2012 and 2012—-2013 school years, as to which the requirement of
administrative exhaustion has been met.
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C. Section 504 Claims for the 2011-2012 and 2012-2013 SYs

Defendantsiextargue that the AG 8§ 504 claims for the 2011-2012 and 2012-2013 SYs
mustbe dismissed for lack of jurisdictidbecausé&.C. did noadministratively exhaushose
claimsbefore the IHO and SRO. Defendants arguettteaSecond Circuit’s decision Rolera
requiresthat, beforebringing 8 504claimsbeforeadistrict court, a plaintiff mushasserthe 8 504
claimsin the administrative proceedingBef. Br. 11+12; Def. Reply Br. 5—6Plaintiff counters
that administratively exhausting the IDEA claims is itself sufficient, and, ireaegt, she
exhausted (or attempted to exhaust) her Section 504 claims. PI. Br. 30-31.

Although exhaustion is generally not required for claims under 8se@-Henchey v.

Town of N. GreenbusiB31 F. Supp. 960, 968 (N.D.N.Y. 1993) (collecting cases), the analysis is
different where claims involve the education of childrethwlisabilities. The IDEA provides:

Nothing in this chapter shall be construed to restrict or limit the righdsedures,

and remedies available under the Constitution, the [ADA], title V of the

Rehabilitation Act of 1973 . . . , or other Federal laws protecting the rights of

children with disabilitiesexcept that before the filing of a civil action under such

laws seeking relief that is also available under this subchapter, the procedures

under subsections (f) and (g) of this section shall be exithtstihe same extent
as would be required had the action been brought under this subchapter.

Polera 288 F.3d at 483 (quoting 20 U.S.C. 8§ 14)5emphasis ifPolerg. In Polera the
child’s parent eschewed the administrative process altogetiefiled a lawsuit which brought
claimsnot under the IDEA, but under other statutes, inclu@egtion ®4. The Second Circuit
held that Polera had been obliged to administratively exhaust her remedieglaithed that the
IDEA “provides that potential plairifs with grievances related to the education of disabled
children generally must exhaust their administrative remedies before filing sederal court,
even if their claims are formulated under a statute other than the IDEAgsuhe ADA or the
Rehabilitation Act).” Id. at 481. To be sure, the Circuit noteds@eking monetary damages,

Polera was not seeking “relief that is also available” under the IDEA, beteunstary damages

20



are not available under the IDEAd. at 486. But, the Circuitheld, given the substance of her
theory of liability, Polera wasionetheless required to exhaustddeninistrative remedies
provided by the IDEA:
The IDEA is intended to remedy precisely the sort of claim made by Polata th
school district failed to vide her with appropriate educational services. . . .
Where, as here, a full remedy is available at the time of injury, a disabteEshstu

claiming deficiencies in his or her educatioray not ignore the administrative
process. . . .

Id. at 488(emphasis added§ee also J.$386 F.3d at 112 (“As the district court correctly noted,
the students asserted a section 504 Rehabilitation Act claim and a section 19&8Batlaimth
seek to ensure a free appropriate public education, thus subjecting thedthD&A exhaustion
requirement (emphasis added)) (holding, where plaintiffs did not undergo any administrati
exhaustion of IDEA or other claims, unexhausted claims excused as futléefpng systemic
violations).

PoleraandJ.S.make cleathat a plaintiff asserting educatioelated claims under
statutes other than the IDEA cannot avoid administrative exhaustion altogethgrdoTrneat
expressly hold, however, that the wolle-plaintiff must assethenondDEA claims in that
process.“The IDEA’s exhaustion requirement was intended to channel disputes related to the
education of disabled children inam administrative procedbat could apply administrators’
expertise in the area and promptly resolve grievandesléra, 288 F.3d at 48femphasis
added). With the IHO and SRO’s having evaluated all IDEA claims by suchéfflai court
would appear already to have the benefit of those officers’ relevant edatatxpertise. With
the IHO’s and SRO’s resolution of the IDEA claims in hand, it is not cleathbs¢ officers
would have additionaéxpertise to bring to bear on other statutory claeng,(under an anti-
discrimination statute such as 8§ 504), or that the IHO’s or SRO’s resolutions BArclaims

would merit judicialdeference.
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Nevertheless, severdistrict courts in this Circuit have held that they lack jurisdiction
over 8504 claims where the plaintiff pursued administrative remedies for IDE#<lautfailed
specificallyto asserg 504 claims during the admitigtive processSeeJohn M. v. Brentwood
Union Free Sch. DistNo. 11 Civ. 3634PKC), 2015 WL 5695648, at *12—-13 (E.D.N.Y. Sept.
28, 2015)M.A. v. N.YDep't of Educ, 1 F. Supp. 3d 125, 144 (S.D.N.Y. 2014) (adopting report
and recommendationfp. v.Greenwich Bd. of Educ929 F. Supp. 2d 40, 50-51 (D. Conn.
2013)?°

The Court ultimately has no occasion to resolve this issue here. Even asthaning
exhaustion of the 8§ 504 claims specifically was required, Jatisfied that requiremeby
raigng the claimsin the administrative procesgfore the IHO. F.C.’s June 25, 2013 amended
DPC asserts that defendant violated both the IDEA and 8§ 504. Hyman Decl., Ex. A, at 1, 13.
Thus, this is not a case in which plaintiff “did not present the Hearingedffiith a claim of
discriminaton in violation of Section 504.P. v. Greenwich Bd. of EAU®&29 F. Supp. 2d at 50.
For reasons unknown, the IHO did not address the § 504 claims. And although F.C.’s appeal to
the SRO did not invoke the 8§ 504 claims, doing so would have beerbktéeisestate law does
not give the SRO jurisdiction over 8§ 504 claing&ee A.M. ex rel. J.M. \.Y.C. Dep’t of Educ.

840 F. Supp. 2d 660, 672 n.17 (E.D.N.Y. 20¢2)nder New Yok State education law, the
SRO’sjurisdiction is limited to matters arising under tBEA or its state counterpart.” (citing
89 N.Y. Educ. L. 4404(2)aff'd sub nom. Moody ex rel. J.M. v. N.Y.C. Dep’t of EchE3F.

App’x 95 (2d Cir. 2013)Jsummary order)seealso Mark H. v. Lemahieb13 F.3d 922, 927 n.3,

®Mark H. v. Lemahieus13 F.3d 922 (9th Cir. 2008), on which plaintiff relies, does not hold to
the contrary. Rather, tidinth Circuit stated that “[ldcause the § 504 FAPE requirement differs
from the IDEA FAPE requirement, it is not clear how the exhaustion provision of 811415(
applies to suits for damages for failure to provide a § 504 FAPE,” but declined toheass$ue.

Id. at 935 n.11.
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935 n.11 (9th Cir. 2008) (plaintiff “did exhaust the IDEA administrative remediesdibyng
IDEA and § 504 claims before the IHO, even though IHO only addressed the IDE#ovis)a
C.D. v. N.Y.C. Dep’'t of EdudNo. 05 Civ. 7945 (SHS), 2009 WL 400382, at *3 (S.D.N.Y. Feb.
11, 2009) (SRO twice asserted that it had no jurisdiction under 8§ 504 in appeals from IHO
decisions irwhich 8§ 504 claims were raised)

Therefore, the Court holds, it has jurisdictmrer plaintiff's 8504 claims for the 2011—
2012 and 2012-2013 SYs.

C. M ootness

Defendants concedetat they failed to offer T.C. a FAPE, both for the two sclyeals
that were the subject of the administrative proceedings (2011-2012 and 2012-2013), and for the
ensuing two SYs (2013-2014 and 2014-2015). Def. Br. 1, 13efendants argue thajiven
this concession as to liabilitglaintiff’'s IDEA claims for those years are moot, as there is no live
case or controversy. Def. Br. 13; Def. Reply Br. D&fendants arerrong.

“The mootness doctrine is derived from Article Il of the Constitution, which provides
thatfederalcourtsmay decide only live cases controversie$. Van Wie v. Pataki267 F.3d
109, 113 (2d Cir. 2001)‘A casebecomes moot when interim relief or events have eradicated
the effects of the defendasitact or omission, and there is no reasonable expectation that the
alleged violation will recur.”Irish Lesbian and Gay Org. v. Giuliari43 F.3d 638, 647 (2d Cir.
1998).

Defendants’ concession of liability for failure to proval&APEduring those yeardoes
not moot this casekirst, F.C.brings claims seekindeclaratory and injunctive relietgarding
various DDE policies and practices reviewed aboResolution of those claims may affect

whether F.C. receives a FAPE in future ye&seAC  304. Moreover, there is the matter of
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relief. F.C. here seeks injunctive relief, which has not yet been awarded, ternelgiate T.C.
for defendants’ concededbolations (and to assure against future ones).
F.C.’s claims under the IDEA are not moot. The Court has jurisdiction over'them.

D. Failureto Statea Claim
1. Claims Related to the IHO and SRO Proceedings
a. StayPut (or Pendency) Claims

Defendants argue thtte AC does not state a claim to the extent it alleggations of
T.C.’s stay-put, or pendency, rights. Def. Br. 14 n.10; Def. Reply Br. 10. Ther€mats that
argument

“The stayput provision of the IDEA provides that ‘during the pendency of any
proceedings conducted pursuant to this section, unless the State or local edwgeiocyabnd
the parents otherwise agree, the child shall remain in thectiveent educational placement of
the child.” Doe v. E. Lyme Bd. of Edu@90 F.3d 440, 452 (2d Cir. 2015) (quoting 20 U.S.C.
§ 1415(j)),cert. denied136 S. Ct. 2022 (2016)khg denied No. 15-1159, 2016 WL 3865927
(U.S. July 18, 2016). If'the child is ejected from his or her current educational placement while
the administrative processrsoout where the proper interim placement should be, then the
deprivation is completé. Murphy, 297 F.3d at 199.

The ACalleges that defendants violated T.C.’s stay-put rights when, after thessid€xi
its decision inMarch 2014and while the appeal to the SRO was pending, defendants decertified
T.C. at the May 2014 IEP meetin§eeAC 1 186-81. The AC further alleges that, after F.C.

filed a secondlue processomplaint vhich wasamended in March 2015), defendants failed to

10 Defendants separately argue that R€laims under state education laavel regulations “are
redundant” of her IDEA claims and thus are equally moot. Def. BrFbBthe same reasons as
above, these claims are not moot.
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reinstate T.G.notwithstanding higligibility for services at least due to his pendency righig.
19 193, 203see also idf 2557 (allegations concerning “pendency” and the delivery of
services to T.C. based on his last agreed upaeepient as dhe 2012—2013 SY3*

These allegations state a claim for violations of T.C.’s pendency rights, aAdZthe
expressly seeks relief for such violationd. § 304(c) (seeking “copensatory education and
relief for the ensuing years in which . . . pendenghts [were] violated”). The Court therefore
deniesthemotion to dismissheseclaims.

b. Violations of the IHD and SRO Decision

Defendants argue thtte AC does nadtate a claim that defendaféded to implement
the relief awarded bthe IHD and SRO. Def. Reply 1The AC alleges that defendants “failed
to implement the relief awarded by the SRO,” AC { 5, and that defendants failedittecéors
future IEPs the recommendations of various reports and evaluations that had beetedasduc
instructed by the IHO and SR@. 11 169, 187, 223Defendand claim the recommendations by
the IHO and SRO were ndrinding dicta.

The Court declines, in its discretion, to consider this ground for dismissal, because
defendants first raised thésgumenin theirreply brief. SeeAm. Hotel Int'| Grp., Inc. v.
OneBeacon Ins. Co611 F. Supp. 2d 373, 375 (S.D.N.Y. 2009) (“[A] district court is free to
disregardan] argumentaised for thdirst timein reply papers . . . .")aff'd, 374 F. App’'x 71
(2d Cir. 2010) (summary order)n heropposition brief, F.C. had responded to defendants’
claim of a failure of administrative exhaustion, uatsnot on notice that defendants believed

these claims to be deficient for this separate reaBbrBr. 25. Defendants’ motion to dismiss

11 The Court understands the AC to assert violations of T.C.’s pendency rights as @f testil
administrative proceedings.
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this claim is therefore deniedhis ruling is without prejudice to defendants’ right to challenge
this claim on the same grounds later in these proceedigson summary judgment).

C. SRO Qualifications

Separatelythe AC challenges the SRO’s qualificatior®eeAC {1 185-88, 258—-61
(alleginglack of qualification). Like defendants, the Court does not understand these factual
allegations to reflect an independergdeclaim. Def. Br. 14 n.10. risteadas allegedthe
SRO’s qualificationdearon the deference due the SRO’s decision on appeal.

2. Section 504

Defendants argue that plaintiff has failed to sufficiently plead a violati@b0#.
Section 504 provides:

No otherwise qualified individual with a digéty in the United States, . shall,

solely by reason of her or his disability, be excluded from the participation in, be

denied the benefits of, or be subjected to discrimination under any program or
activity receiving Federal financial assistance .

29 U.S.C. § 794(a). “A prima facie violation of Section 504 requuresf from the plaintiff that
‘(1) he is d[disabled] personunder the Rehabilitation Act; (2) he“mherwise qualifiedfor
the program; (3) he is excluded from benefits sdbelyausef his [disability]; and (4) the
program or special service receives federal fundin@.L. v. Scarsdale Union Free Sch. Dist.
744 F.3d 826, 84041 (2d Cir. 20X4)terations in originalfjquotingMrs. C. v. Wheatar916
F.2d 69, 74 (2d Cir.990)).

To state a claim for a violation 8504, “the plaintiff must demonstrate intentional
discrimination. ‘Something more than a mere violation of the IDEA is necessary in order to
show a violation of Section 504 in the context of educating childrgndisabilities.” Butler v.
S. Glens Falls Cent. Sch. Djst06 F. Supp. 2d 414, 420 (N.D.N.Y. 2000) (quotiignger v.

Canastota Cent. Sch. Dis@79 F. Supp. 147, 152 (N.D.N.Y. 199&ijf'd, 181 F.3d 84 (2d Cir.
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1999), and 208 F.3d 204 (2d Cir. Z)@summary order)jnternalcitation omitted). However, a
“plaintiff is not required to showpersonal animosity or ill will.Rather, intentional
discrimination may be inferred when a policymaker acted with at least detilidéference to
the stroig likelihood that a violation of federally protected rights will result from the
implementation of the challenged policy or customd? at 420 (quotind3artlett v. N.Y. Bd. of
Law Examiners156 F.3d 321, 331 (2d Cir. 1998)dgment vacated on other groun&27 U.S.
1031 (1999). A 8§ 504 violation “may be predicated on ttlaim that a disabled student was
denied access to a free appropriate education, as compared to the free apprhraien non-
disabled students receive,” where defendants are shown to have “acted with bacyfaisis or
misjudgment.”C.L., 744 F.3d 8841 (internal quotation marks and citations omitted).

The A.C.alleges violations o8 504primarily based ormwvarious systemic policies and
practicesof defendants. The Court has previously found adequate the AC’s pleadings of certain
systemic practices: specifically, regardihg scheduling of services during core instructional
time, restrictions on 1:1 instruction and after-school tutoring in IEPs, anditi@egrstudents
without prior reevaluationThe Court thereforeonsiders whether the ACasés a $04claim
regarding these practice$he Court then considers the AC’s claims that defendants violated
8 504 during the 2011-2012 and 2012-2013 SYs, including by, with bad faith or gross
migudgment,denying TC.a FAPE

a. Missing Core Instructionalime

The ACalleges that defendants’ poliogyquiringstudentd¢o miss core instructional
classes to receive support servjeeghoutbeingprovided additional opportunities to make up
the instruction misseds applied to T.C., violated § 504. A.C. ;28I Br. 15-17. B
requiring T.C. to receiveervicesduring regular school instruction timtee AC allegesT.C.

was deniedenefits that he wouldave receive if he were not disabled. Specifically, F.C.
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explains, as a child in New York City, T.(S.entitled to receive a free public general and special
education until the year he turns 21 or receives a regular high school diploma, whotimeger
first; a full-time educational program for a regular education student is 180 days, with a
mandatory five hours per day for elementary students and five and a half hours foer day
secondary school students. PI. Br. 16 (citing N.Y. Educ. Law 8§ 3202(1) and 8 N.Y.C.R.R.

8§ 175.5). New York State alseequires students to receive a certain number of inginat

hours for particular topicsld. Thus,F.C.arguesthe policy under which T.GQvas emoved

from instructiond classes to receive special education, related, and compensatory services
deprives him of educational benefits to whith nondisabled peers are entitled, and which T.C.
himself would receive but for his disabilityd. at 16-17.

Defendants argue thain the ACs allegations, T.C. waemoved from core classast
because of a motivation to discriminate against him on the basis of his disabiligthaut‘for
administrative convenience.” Def. Reply 7 (quoting AC 11 60, 171, 252). That argument does
not support dismissal. The AC articulategabletheory thadefendants’ patiesof forcing
disabled students to forego instructional halisparatéy burdened disabled students like T.C.
andreflected a failure toeasonably accommodagach students.

Judge Stein’s decision @.D. v. New York City Department of Educatismstructive
In C.D., three minor studentsith learning disabilities had beghaced in a private scho(t
public expense) because their public school placements could not provide them with a FAPE.
2009 WL 400382, at *1. Upon beingapkd in a private schodipwever the students were no
longer provided with free breakfasts and lunches, which they had been provided at the public
schoolsas a result afheir financial needld. Although defendants had a facially neutral policy

under which private schostudents were categoricallyeligible for the free breakfast and lunch
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program, Judge Stein held the plaintiff had sufficiently glatms undeg 504 (and the ADA)
for denial of such benefits on accountgfabilities based on thegies of disparate impact and
failure to provide reasonable accommodatiois.at *11-13.

That logic applies hereBased on the allegations in the AC, buttfer fact that he is
receiving special education and related serviltesg the regular ingictional time pursuant to
an alleged policy of defendants, T.C. would receive megalar classroom instructierthe
amount which able students receive and to which all students are entitled undeofieSiate
and New York City law and regulations.

Thereforethe AC adequately allegasviolation of § 504 resulting from defendants’
policy that support services be provided during regular class instruction.

b. Restrictionson 1:1 Instruction

The AC allegeshat defendantgiolated § 504 by adoptingoliciesrestricing the types
of services that can be offered in an ti6Rx student with a disability, which includes the policy
of restrictingl:1 instruction.AC {288; PI. Br. 14-15This claimpresents a close question

On the one hand, the AC does not convinciraiggehow such a policy or practice
“exclude[s T.C.] from benefits solely because of his [disabilitg.L., 744 F.3d at 840-41
(second alteration in original) (citation omitted). Unlike the situation pres€hDinwhere
children were beingenied benefits (free meals) that they otherwise would have received, the
AC does not allege that T.C. has been deprived of serviogsulid have receivelut for his
disability. The AC instead clainthat T.C. should have begivenadditionalservicesn the
form of 1:1 instruction. The cases on which plaintiff relies doestdblishithat this
circumstance states a claim un8eés04. See M.G. v. N.Y.C. Dep't of Edut5 F. Supp. 3d 296,
304-305 (S.D.N.Y. 2014) (while holdirtgat plaintiff had“plausibly alleged [systemic]

violations that the administrative process has ‘no power to correct,” therehising

29



exhaustionnot analyzing whether plaintiff had stated a claim urgde94);see also Deal v.
Hamilton Cty. Bd. of Educ392 F.3d 840 (2004) (discussing blanket policy of failing to provide
a certain type of service to children with autism under the IDEA but not § 504).

On the other handhe AC can be read to assert thigtnot providing these services to
disabled studentss a matter of poliey-i.e., not reasonably accommodating their disabilities—
defendants ardisparatelytreatingdisabled students in their pursuit of a general education. AC
292. And, as the Court has held, the AC has adequadtegyal that this restriction on services is
a matter of policy or practice

At this early stage of the litigation, with the 1:1 policy already falling within tbpesof
this case based on the AC’s other claims, the Court will sustain it over defemdatsi to
dismiss. Although the question is a close one, defendants’ policy, as alleged, plaasilidg
said to bespedkleliberate indifference to the strong likelihood that a violation of a federally
protected right will result,Bartlett, 156 F.3cat 331 (citation omitted) namely, that, denied such
services, T.C. would be denied a FAPE under the IDEA due to an insuffElenThe Court
thereforedenies the motion to dismiss.

C. Decertification

The ACalleges that defendarttave goolicy and practiceof declassifyingchildren with
IEPs andthat terminatingspecial education services without prior reevaluatiofates8 504.
AC 11 64-65, 194; PI. Br. 18Plaintiff argues that this policy violate84 C.F.R. 8 104.35(a3,
regulationimplementing8 504, which requires thaublic elementary and secondary programs
“shall conduct an evaluation . . . of any person who, because of handicap, needs or is believed to
need special education or related services before . . . any [] significant chatagement. PI.
Br. 18;see also id(noting that such a policy also violates the IDEA and related regulations)

(citing 20 U.S.C. 8§ 1414(c)(5) and 34 C.F.R. § 300.3@%ticularly given the claim that this
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policy violates a federal regulation, the A&rly allegesdeliberate indifferencen defendants’
part to a likelyviolation ofthe affected students’ rights. This allegation also states a § 504 claim

d. Non-Policy Based Violations

The ACalso alleges violations of 8 504 based on restrictions on other seofiesed by
IEP teams, including restrictions on AT, support services for extracurrattigities, and
failure to provide services for children with ADHIAC {1288-89; PI. Br. 14-15, 17-18he
Court has held that the AC does not plauséblkyge that these actions reflect a policy of
defendants. The Court therefore considers whether the AC alleges that,dieeaidd to T.C.
during the 2011-2012 and 2012-2013 SYs, these violated § 504.

The Court holdshatthe AC does natllege sufficient factso adequatelyplead thathe
failure to offerthe specified servicds T.C. during these SYs amounted to discrimination
because dlis disability. The AC alleges only that these services were denied toWitGout
any context indicative of discrimination based on disabtftyLhere are no allegations that non-
disabled students received such servicesf oircumstances indicatirtpat these services were
withheldso as to bespealiscriminaton against those with disabilitie§.he merenon-provision
of these service® T.C. does not suppaah inference of discrimination

The AC also challengasder § 504 defendants’ reduction of T.C.’s proomi criteria

for the 2011 IEP. AC 1 286. For that IEPCTs promotional criteriaverereduced to 55% of

12 As to restrictions on AT servicethe AC allegesnly that IEP team members were not

familiar with AT and that it wasot offered at T.C.’s school. AC 11 88, 111. As to the services
for children with ADHD, the AC does not alletigat services were not available to Th@cause

of his ADHD, but rather only that defendants did not provide services that F.C. had sought f
treatingthat condition.Id. § 63, 207, 246—-47 (conclusory assertions that no services offered for
children with ADHD);see also id]] 161 (IHO did not order services for T.C.’s ADHD). Finally,

as to the denial of support services for extracurricular activitiesg is only a single conclusory
allegation that such services were not offaced.C., with no factual context indicatioé
discriminatory intent Id.  62.

31



the general education criteritd. 97. This also falls short of stating a § 504 claim. The AC
leaves unclear why the relaxation of these criteria asGodenied him a benefit available to
othersbeause of his disabilityNor does it claim facts indicative of discriminatory intent with
respect to thipractice The reduction in promotion criteria, by itself, does not state a § 504
claim.

e. Denial of a FAPE

The ACalso allegs that defendants violated 8§ 504 by denying & EAPE. Id. 11290
91. Insofar aghe Court has jurisdiction only over claims regarding the 2011-2012 and 2012—
2013 SYs (and systemic claims), the Court consitlgs claim solely in relation to thoseas.

As noted, a § 504 violatidmasedon the denial of a FAPE requires that the defendants
acted with*bad faith or gross misjudgmentC.L., 744 F.3d at 841The ACallegeshat
defendants’ conduct wagross, egregious, intentional and reckleas; 1 291, and recites
variousfacts concerning the 2042012 and 2012-2013 S¥satsupport this allegationThese
include defendants’ failure to provide T.C. with a FA®er a series ofears,d. § 156 their
decertification of T.C. for all services except OT in 2012 without a proper pevaligationjd.

11 102-108,their failure to provide F.C. with evaluations of T laaforelEP meetingsid. 1 78
(2011), 109 (2012}heir failure todraftthe IEP at théEP meetings to allow F.C. to have input,
id. 11989 (2011), 114 (2012), artdeir failureto implement the 2011 IEP—providing T.C. with
the specified SLT beginning only in November 2011 failihg to provide T.C. with the
specified OT during that entiggear,id. § 101.

These allegationsufficeto plead bad faith or gross misjudgme8eeR.B.ex rel. L.B. v.
Bd. of Educ. of N.Y.C99 F. Supp. 2d 411, 419 (S.D.N.Y. 200®laintiff has alleged sufficient
facts to support her allegations of bad faith and gross misjudgment, including defefailanés’

to take any action to implement” the IEFButler, 106 F. Supp. 2d at 42ddfendants denied
32



summary judgment where plaintiff presented evidence that school officealsltpbed several
IEP’s [sic] thatwere determined to be inappropriate for his educational needs, and failed to
provide him with certain special education services”).

Thereforethe ACstates a claim under §04 that defendants failed to provide T.C. with a
FAPE and violated the IDEA and did so in bad faith or with gross misjudgment.

-

In sum, the Court finds th#tte AC states claim for violations o8 504 as a result of
defendantsallegedpoliciesrequiring children to miss core instruction to receive support
servicesrestriction oroffering 1:1 instruction, and decertification without reevaluation, and for
the denial to T.C. of a FAPE for the 2011-2012 and 2012—-2013 IS¥ses not state such a
claim based on the alleged failure to offer various support services during the 2011-2012 and
2012-2013 SY$AT, extracurricular services, and services related to ADHD)aeed on
reducing T.C.’s promotional criteria in his 2011 IEP.

3. Section 1983

The AC alsdorings claims under 42 U.S.C. § 198Bhere ardhree categories of such
claims:basel on (1) violations of the IDEA arl504, AC 11 296-98; (2) deprivation DiC.'s
property interests in education in violation of the Fourteenth Amendment of the U.S.
Constitution;and(3) aviolation of the Equal Protection Clause of the Fourteenth Amendment.

a. Legal Standards

Section 1983 “is not itself a source of substantive rights, but a method for vindicating
federal rights elsewhere conferred by those parts of the United Statsst@ion and federal
statutes that it describesBake v. McCollan 443 U.S. 137, 144 n.3 (1979). Section 1983

provides:

33



Every person who, under color of any statute, ordinance, regulation, custom, or

usage, of any State or Territory or the District of Columbia, subjects, cesctus

be subjected, any aien of the United States or other person within the jurisdiction

thereof to the deprivation of any rights, privileges, or immunities securdieby

Constitution and laws, shall be liable to the parjyred in an action at law, suit in

equity or other prper proceeding for redress.

42 U.S.C. 8 1983. Thus, “fi]state a claim for relief under Section 1983, a plaintiff must allege:
(1) the deprivation of any rights, privileges or immunities secured by the @aiostiand federal
law, (2) by a person acting under the color of state l&®¢aggs vIN.Y. Dept of Educ, No. 06

Civ. 0799 (FB), 2007 WL 1456221, at *12 (E.D.N.Y. May 16, 2007).

“[T]o hold a city liable under § 198f®r the[illegal] actions of its employees, a plaintiff
is required to plead and prove three elements: (1) an official policy or custb(@)thauses the
plaintiff to be subjected to (3) a denial offederal]right.” Wray v. City of New Yoriki90 F.3d
189, 195 (2d Cir. 2007) (quotirBptista v. RodrigueZ702 F.2d 393, 397 (2d Cir. 1983))
(internal quotation marks omittedjee generally Monell v. Dep’t of Soc. Servs. of N, Y185
U.S. 658 (1978).

There are four ways to establish the existence of an official palicystom, the first
element of aMonellclaim. A plaintiff may plead that the constitahal violation was caused by:
(1) a formal policy officially endorsed by the municipality; (2) actiorietaby
government officials responsible for establishing thmitipal policies that caused

the particular deprivation in question; (3) a practice so consistent and widksprea

that, although not expressly authorized, constitutes a custom or usage of which a

supervising policymaker must have been aware; or (4) a failure by policymakers

to provide adequate training or supervision to subordinates to such an extent that it

amounts to deliberate indifference to the rights of those who come intotowmitbac

the municipal employees.

Brandon v. City of New York05 F. Supp. 2d 261, 276—77 (S.D.N.Y. 20@@ptions
omitted);see als@&Gpears v. City of New YgrKo. 10 Civ. 3461 (JG), 2012 WL 4793541, at *11

(E.D.N.Y. Oct. 9, 2012).
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b. IDEA and Section 504

Plaintiff allegeghat defendants violated § 1988 violatingthe IDEA and8 504 in the
variousmannergeviewed above, and that defendants didssa result oAdopting unlawful (and
failing to adopt lawful) policiesprocedures, and customs, and based ofailuee to supervise
and train employeesAC 1 296-98% Defendants challenge these statutory § 1983 claims on
the grounds that the AC does aolequately allege a policy or practice, or failure to train,
sufficientto supporta Monellclaim. Def. Br. 9-10; Def. Reply Br. 8-9.

The Court has alreadeld tha certain of defendants’ conduct has adequately been pled
to reflectsystenic policies or practicesTo the extent the Court has so held, tiizatlequately
pleadspoliciesandpracticeswithin the scope of 8 1983. To the extent the Court has held that
these practices, as allegethlated § 504, the AC states viable § 1983 ctaiin addition, the
Court holds that plaintiff has adequately alleged that T.C. was injured by defEndlalations
of the IDEA through these policies and practicBse, e.g.AC 11 35 (decertification), 26, 46,

96 (missing instructional time), 1323 (1:1 instruction}?

In their reply brief, defendants, for the first time, asserted that plasn8f£983 claims
should be dismissed because they dugibatclaims for relef under the IDEA and § 50Def.
Reply Br. 8. Because defendants did not timely so argue, the Court declines to chissider t
argument at this timeDefendants are at liberty to argue, at summary judgment, that the § 1983

claims should be dismissed as duplicative.

13The AC also appears to allege § 1983 claims on the basis of violations of New York state law.
AC 1 298. However, “aiolation of statelaw is not cognizable under § 1983P0linow v.

Glennon 757 F.2d 496, 501 (2d Cir. 1985). To the extent that AC bases the § 1983 claim on
state law violationshie Court dismissehem

14 Defendants are correct, however, ttiet AC does not allege any faetenly conclusory
assertions-to support a 8 1983 violation on the basis of a failure to ti@eeAC 65, 282,
298. To the extenthey arebased on such a theory, the AC’s § 16B&ms failto state a claim.
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Defendantsmotion to dismiss plaintiff's § 1983 claims based on violations of the IDEA
and § 504 is therefore deniad to claims baseah defendants’ alleged policies and practices,
but granteds toclaims predicated on a failure to train

C. Deprivation of a Property Interest

The ACalso brings a claim under § 1983 for defendants’ alleged deprivation of T.C.’s
property interest in educatioi..C.argues that T.Chas a “statecreated right to public general
and special education under Newrk law, as well as a right in the issuance of a high school
diploma.” PI. Br. 19-20.

The ACfails, however, to allege a necessary component of this claim, namely, that T.C.
was deprived of this property inter@gthout due process of lawseeBD v. DeRiong 130 F.
Supp. 2d 401, 430-31 (S.D.N.Y. 20@6iting Am.Mfrs. Mutual Ins. Co. v. Sullivarb26 U.S.

40 (1999) andPitchell v. Callan 13 F.3d 545, 547 (2d Cir. 1994)Sucha “procedural due
process violation is established if plaintiff shows that he or she was depriveceahangiul
opportunity to be heard with respect to the claim in issigk.at 432. The AC here does not
allege that F.Cwas denied a meaningful opportunity to be heard in the IHO and SRO
proceedings with respect tise 2011-2012 and 2012-2013 SYs. Quite the contrary, the AC’s
allegations support that these administrative proceedings not only heard, but sallystanti
validated, F.C.’s claims. F.C. was “not prevented from seeking due process fatdimes]
through the administrative hearingS.W, 528 F. Supp. 2d at 298 (holding no due process
violation even where resort to the administrative proceeding woulddesréutile).

Defendarg’ motion to dismisgshe ACs § 1983 claim for the deprivation of a property

interest in education is therefore granted.
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d. Equal Protection Clause

The AC nextalleges that defendants violated T.C.’s rights under the BRyatdction
Clause of the Fourteenth AmendméntThat claim focuses exclusively on the scheduling of the
related services for T.C. during core instructional time. AC { 301.

“In order to succeed in an equal protection claim, [Fxdi$t demonstrate that [T.Gvgs
treated differently than othéchildren] ‘as a result of intentional or purposeful discrimination.’
... Moreover, because disabled personsare.not a protected clagk,C.] ‘must also show that
this disparate treatment was not reasonably related to any legitimatergememterest”

Nelson v. City of New Yarklo. 11 Civ. 2732JPQ, 2013 WL 4437224, at *14 (S.D.N.Y. Aug.
19, 2013) (quotingphillips v. Girdich 408 F.3d 124, 129 (2d Cir. 2005), gachham v.
Watertown City Sch. DistNo. 10 Civ. 756, 2011 WL 1344149, at *5 (N.D.N.Y. Apr. 8, 2011)

F.C.argues thal.C. was treated differently from other studergsdusd.C. was
required tamiss instructional timeo as taeceiveassistiveservicesvhereasablestudents who
miss clasesfor example due to disciplinary infractiorsse required by state laws and
regulations to make up tmeissednstruction F.C. argues that there is ndioaal basis for tht
distinction, that it furthers niegitimate government interesind on he contrary results in the
contravention of lawd.g, the IDEA). PI. Br. 21-22.

The AC falls short of stating an Equal Protection claim. The scenarios thatréster
the treatment of disciplinary infractions and the scheduling of assistivieesdor disabled
students—are apples and oranges. And, Endantaote, the AC itself reflecta rational basis
for these policies. As the AC allegeB.C. wasgivenrelated services during regular classes

during the school day for “administrative convenience” and “scheduling and admiwveéstrat

15 Althoughthe ACincludes her claim under the Equal Protection Clause as a separate Count,
AC 11300-01, sucla claimis properly brought under § 1983.
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purposes.” AC 11 60, 171, 252. As the Supreme Court has emphédsidedyse, disparate
treatmeritoften does not amount to a constitutional violation what®natbasisscrutiny
applies.” Bd. of Trs. of Univ. of Alabama v. Garretb31 U.S. 356, 370 (2001). And it does not
here Whether or not the circumstances under which defendants offered assistivesgervi
T.C. resulted in violations of T.C.’s statutory rights, on the facts pled, they did notelbpm
of equal protection.

Therefore, defendasitmotion to dismisshe AC’s equal protection claim is grantéd.

CONCLUSION

For the foregoing reasons, defendants’ motion to dismiss in part the Amended i@ompla

is granted in part and denied in pafb summarizethe Court:

e Dismisses, without prejudice, all of plaintiff's claims as they relate t&¥safter 2012—
2013 for lack of subject matter jurisdiction, exceptflaintiff's claims of systemic
violations concerning the schedulinfjisupport services, defendants’ restriction on 1:1
instructionand afterschool tutoring, and defendants’ decertification of children without
prior reevaluation.

¢ Denies the motion tdismiss plaintiff's Section 504 clagrconcerning the scheduling of
supportservices, the restricth on 1:1 instruction and after-school tutoring, defendants’
decertification of children without prior evaluation, atehial of a FAPHor the 2011
2012 and 2012-2013 SYs, amchnts the motion to dismiss all other Section 504 claims.

e Denies the motion to dismiss plaintiff's IDEA claims andaNéork state law claims as
moot, meaning that all of plaintiff's IDEA claims survive insofar as they pettethe
three systemic violations listed abaa®excused from exhaustiand all nonsystemic
violations to the extent they occurred during the 2011-2012 and 2012-2013 SYs.

¢ Denies the motion to dismiss plaintiff’'s claims for violations of T.C.’s pendegbysri
and defendants’ failure to implement the relief aseat by the IHD and SRO decision.

16 Defendants also, in a single, cursory and conclusory sentence, argue th#tpawi York
State Constitution clai is “not sufficiently pleaded, is invalid, and must also be dismissed.”
Def. Br. 13. The AC alleges the defendants’ actions violated Article XI, § 1 of the Nekv Yor
State ConstitutionSeeAC 11 1, 43, 303. Because defendants do not explain the deficiencies
with plaintiff's pleadings, the Court will not dismiss the claim.
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e Denies the motion to dismiss plaintiff’s § 1983 claims based on all systemic violations of
the IDEA and Section 504 on the basis of defendants’ alleged policies and practices, but
grants the motion as to claims predicated on a failure to train.

e Grants the motion and dismisses plaintiff’s § 1983 claims based on due process and equal
protection violations under the U.S. Constitution.

e Denies the motion to dismiss plaintiff’s New York State Constitution claim.

The Clerk of Court is respectfully directed to terminate the motions pending at docket
numbers 12 and 25. The Court will promptly issue a separate order to address next steps in this
litigation,

SO ORDERED.

fnl A ém&mm/

Paul A. Engelmayer
United States District Judge

Dated: August 5, 2016
New York, New York
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