Rosario v. Mis Hijos Deli Corp. et al Doc. 122

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
MANUEL DE JESUS ROSARIO,
Plaintiff,

-V- No.15CV 6049-LTS-DCF
MIS HIJOS DELI CORP., PALMA
GROCERY CORP., 251 E. 123rd ST.
REALTY, LLC, JOSE PALMA, LEONIDA
COLLADO, and JUNIOR PALMA,

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Manuel De Jesus Rosario brirtgs action against defendants Mis Hijos
Deli Corp. (“Mis Hijos”), Palma Grocery Corp. (“PGC”), 251 E. 23t. Realty, LLC
(“Realty”), Jose Palma (“Palma”), Leoni@llado, and Junior Palma (collectively
“Defendants”) for failure to pay minimum waged the required rate for overtime pay in
violation of the Fair Labor Standards Act (“FL3A29 U.S.C § 201 et seq., and for violations of
minimum wage, overtime, wage notice, spre&ttaurs, and split-shift pay requirements under
New York Labor Law (“NYLL"). Defendants Collado, Palma, PGC, Raglty (collectively,
“Moving Defendants”) have moved for summanggment dismissing all federal and state law
claims against them. (Docket Entry Nos. 70, 74, 79.)

The Court has subject matjarisdiction of ths action under 28 U.S.C. sections
1331 and 1367.

The Court has considered the submissions of all parties carefully and, for the

following reasons, grants the motionart and denies &m in part.
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BACKGROUND!

Palma and Collado were in an unmariechantic relationship resulting in three
children, including Junior Palma. (Collada,TDocket Entry No. 925, at 9:22-10:10, 11:18-
14:8.) They opened PGC, taking over the sgd@previous grocery store at 251 E. 123rd
Street, New York, New York (th#Building”). (Id. at 14:1223; Palma Tr., Docket Entry No.
97-26, at 15:24-17:2.) Palma then purchasedthilding, which comprised four stories of
apartments and a retail story on the grouadrflsometime between 1979 and 1981. (Realty’s
56.1 St. 1 4; Collado Tr. at 14:23; Palma Tr. at 15:15-23, 19:P8: see also PIl.’s Opp’n to
Realty’'s 56.1 St. 11 2-6.) Collado was listedP&C’s sole stockholdén a Corporate Report
filed with the New York State Division of Abholic Beverage Control on March 19, 1985, and
was listed as PGC’s chief executive officer ia tew York Department of State’s corporation
databasé. (Palma’s 56.1 St. 1 15; Collado and P&66.1 St. 11 8, 9; see also Pl.’'s Opp'n to
Palma’s 56.1 St.  15.) For some period of time, Collado and Palma both worked at the store.
(Collado Tr. at 14:24-15:1.) Around 1981, Collaca &alma ended their romantic relationship
and, according to Collado’s testimony, fromattpoint forward Collado ran PGC without

Palma’s involvement. (Collado Tr. at 15:19; 18:21-24; Palma Tr. @a4:21-25:1.) Collado

1 The material facts recited herein are updied unless otherwise indicated. Facts recited
as undisputed are identified as suclhia parties’ statements pursuant to
S.D.N.Y. Local Civil Rule56.1 or drawn from evidence as to which there is no non-
conclusory contrary factual proffer.it@tions to the parties’ respective Local
Civil Rule 56.1 Statements (“Palma’s 56.1,'StRealty’s 56.1 St.,” “Collado and PGC’s
56.1 St.,” “Pl.’s Opp’n to Palma’s 56.1 St.,” “BlOpp’n to Realty’'s$56.1 St.,” or, “Pl.’s
Opp’n to Collado and PGC'’s 56.1 St.”) incorperaly reference the parties’ citations to
underlying evidentiary submissions.

2 Plaintiff objects to Defendasitsubmission of the printout from the New York
Department of State’s corporation datab@edriguez Decl., Ex. 11, Docket Entry No.
81-3, at page 13), charactengithe document as “inadmissible,” but does not otherwise
explain the grounds for its objection. (S&8eés Opp’n to Collado and PGC’s 56.1 St.
9)
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commenced paying Palma rent in cash. (Colladaflt9:8-10.) Colladeecalls that the rent
was initially $2,500 per month in neideration of the pties’ relationship and was eventually
increased to $3,000. (Id. at 18:24-19-7.) Palecalls the rent as being set at $2,000, and
testified that PGC was often unable to payvitele sum. (Palma Tr. at 26:17-24; see Pl.’s
Opp’n to Collado and PGC'’s 56.1 St., Additionakt®tents of Materidtact § 50.) Palma
testified that he “could get a little better” réat the store on the open market. (Palma Tr. at
85:8-21.) Palma was unable to recall when thewaisten lease was signed and testified that he
did not conduct a search for a lease agreemignteither PGC or Mis Hijos, the grocery store
that was later operated in the premises. (Blpp’'n to Realty’s 56.1 St., Additional Statements
of Material Fact]{ 37-38.)

Palma testified that he relocated to Santo Domingo in the Dominican Republic in
the 1980s and returns to the Uditstates about once a yearal(®a Tr. at 24:16-19.) From
2009 until 2013, Palma received an annualrgdtam PGC ranging from $8,450 to $34,450.
(See Pl.’s Opp’n to Palma’s 56.1 St., Additionat8&ments of Material Fact { 6, 7, 10, 13, 16,
19.)

In 1995, Plaintiff was hired to workt PGC by the manager, Reuben, with
Palma’s authorization. (Rosario Tr., DocketfgiNos. 97-13 and 97-14, at 34:19-36:19; Pl.’s
Opp’n to Palma’s 56.1 St. § 15.) In contrasPtama’s testimony that Palma has principally
spent his time in the Dominican Republic at all relevant times, Plaintiff alleges that Palma was
frequently at PGC and was involved in its opieraand management. According to Plaintiff,
Reuben set his schedule and, vidma'’s approval, also seslwages, which were initially
$200 per week. (Palma’s 56.1 St. | 16; Pl.’9@po Palma’s 56.1 St. § 16; Rosario Tr. at

35:15-37:4; Collado Tr. &@t01:11-14.) Plaintiff testified thatluring the period in which Reuben
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managed PGC, Palma was “always” at PGC, di@aly him when the manager was not there,
and “told [him] what he had to do in the st6réPl.’s Opp’n to Palm’s 56.1 St. § 16; Rosario
Tr. at 37:5-19.) According to Plaintiff,ating in 1995, Palma allowed Plaintiff to eat a
sandwich from PGC at lunch. (Rosario Tr. ai3776.) Plaintiff testifiel that when Plaintiff
asked Junior Palma, who replaced Reuben asgea in 2003, for a raise and a MetroCard as
part of his compensation, Junior Palma, in turn, asked Palma for approval. (Id. at 77:17-78:24.)

At some point, Palma transferred owrgpsof the Building to Realty, a New
York limited liability company.(Realty’s 56.1 St. {1 1-2; Palma &t 78:7-10; see also Pl.’s
Opp’n to Realty’s 56.1 St. 1113p.Realty’s Articles of Organizamn recite that “[a]t the time of
its formation, [Realty] had at least one membewyito Jose Palma.” (Docket Entry No. 72-3.)
According to Realty’s Schedule E to Palma’s pasd tax returns, Realty had gross revenues of
$128,905 in 2012, $175,424 in 2013, $193,543 in 2014, and $223,271 in 2015. (Realty’s 56.1
St. 1 15; see Pl.’s Opp’n to Read#ty6.1 St. { 15.) Residentiahtevas generally paid in cash
and several of Palma’s family members residettiénBuilding for free. (Pl.’s Opp’n to Realty’s
56.1 St. 7 15.)

The parties proffer conflicting evidencetasvho served as the superintendent,

on-site manager, or custodian for the Buildidgnior Palma, Collado, and Palma testified that a

woman named Francisca Polanco was the builslipgrintendent until her death. (Junior Palma

3 Plaintiff objects to Defendasitsubmission of a printodtom the New York State
Department of State’s database for Re@Rgdriguez Decl., Ex. 1, Docket Entry No. 72-
1) as “inadmissible,” but dgenot otherwise explain theaymds for its objection._(See
Pl.’s Opp’n to Realty’s 56.1 SY 1.) Plaintiff also object® Defendant’s use of Palma’s
testimony to establish thaeRlty owns the Building, arguirtgat the testimony violates
the best evidence rule, but seemingly assuimarguments proffered in its briefing
papers that Palma owns the Building throiRgalty. (See Pl.’s @b’'n to Realty’s 56.1
St. 1 2;_see also Pl.’s Opp’n at 12-13.)
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Tr. at 35:16-36:21; Collado Tat 90:21-92:4; Palma Tr. at 6163:10.) According to Junior
Palma, Palma is now the superintendent despite living in the Dominican Republic, while a
woman named Janet Rivera cle#ms Building, removes the trash, and makes repairs. (Junior
Palma Tr. at 36:22-38:24; Collado Tr. at 92:8-23nRalr. at 61:9-63:10.) Palma testified that
Rivera receives a $200 credit towards monthly fenthese duties. (Palma Tr. at 62:13-18.)
Annual reports from 2014-2016 submitted to eav York City Department of Housing
Preservation and Development list Junior Palmh@®n-site manager. (See Docket Entry Nos.
101-5, 101-6, and 101-7.)

Plaintiff testified that, khough “[he] didn’t work forthe building,” his duties
included mopping the Building’s stairs and hallways, removing trash from the Building, and,
when necessary, clearing snow. (Rosario T80at5-61:10.) Plaintiff shared these duties with
another employee, Emilio, who would be sent ®Building if Plaintiff wes unavailable. _(Id. at
65:5-14.) Until his departure from PGC2A03, Reuben would generally send Plaintiff to
perform work in the Building tlee to four times per weeKld. at 63:12-64:5.) After 2003,
Collado sent Plaintiff to perform work in tfguilding. (Id. at 64:14-21.)When asked at his
deposition whether Reuben supervised hiskved the building, Plaintiff responded that
“[Rueben] saw it, but he had nothing to say, beedatiwas well done.” _(ld. at 66:13-17.) When
asked whether Palma ever supervised his \wbtke Building, Plaintiff responded that Palma
saw Plaintiff performing the work, but thRtaintiff did not need supervision because
“[e]verything | do is well done.” (Id. at 70:2-10.)

Collado worked with an attorney, Mitdh&und, who was involved in “setting
the manner and method of payment to [her] eygés” and “advise[d] [her] about how to pay

[her] employees.” (Collado Tr. at 25:6-X6¢llado and PGC’s 56.1 3t.17; see also Pl.’s
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Opp’n to Collado and PGC’s 56.1 St. § 17.) When asked at her deposition whether she had
wage and hour records for Plaintiff, she respondetishe “had an attorngyMund,] for that.”
(Collado Tr. at 24:5-10.) The record includegnod summaries reflecting what appear to be
weekly sums paid to various individuals, oot hours worked. (Docket Entry Nos. 97-43 to 97-
64.)

Collado “gave up” PGC and surrendered lease in May 2013. (Collado Tr. at
31:9-20; Collado and Realty’s 56.1 St.  13; JuRiaima Tr. at 13:16-18; see also Pl.’s Opp’n to
Collado and Realty’s 56.1 3t.13 (objecting to Defendants’ Rule 56.1 statement as a
characterization of deposition tesony).) PGC then closedrfoenovations and reopened with a
new sign under the name Mis Hijos. (Rosarioalr70:18-71:20; Collado and PGC’s 56.1 St. 1
5-7; see also PIl.’s Opp’n tollado and PGC’s 56.1 St. 1 5-ta(sg that Plaintiff did not
testify that the new sign was spieally for Mis Hijos).) Plaintiff continued to work at the
premises. (Compl., Docket Entry No. 5, 1 2Bl)s Hijos was incorporated on May 21, 2013.
(Collado and PGC’s 56.1 St. § 4; Pl.’s Opp’rCollado and PGC’s 56.1 St. § 4 (objecting to the
cited printout from the New York DepartmentState’s corporations database, Decl. of Argilio
Rodriguez, Ex. 5, Docket Entry No. 81-2,“asadmissible” butproviding no further
explanation).) Plaintiff estimates that Mis Hijeeopened within two weeks after PGC'’s closure,
whereas Junior Palma places its opening in 20d8. (Collado and PGC’s 56.1 St. § 7; Rosario
Tr. at 71:9-17; see Pl.’s Opp’n @ollado and PGC’'s 56.1 St. {1 7.)

Palma testified that he establisidis Hijos for his children, signing the
necessary documents and then returningegdibminican Republic. (Palma’s 56.1 St. § 10;
Pl.’s Opp’n to Palma’s 56.1 St.11): Palma Tr. at 30:18-31:7Balma represented that, although

he is the sole “registered owner with the Stdtlew York,” he gave the business to Junior
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Palma, who is the true owner, and that he does not know how many employees Mis Hijos has
because he only comes to the United Statesib (Palma Tr. aB1:8-15, 114:14-17.) Realty
charged Junior Palma $3,500 a month in rent ko lien start the business, with the prospect
that the rent might erease. (Id. 87:1-9.)

In Mis Hijos’s application foits liquor license, Jose Palma represented that he
devoted 50 hours per week to Mis Hijos’s busireass that he “[oversaw] daily operation of the
business.” (Docket Entry No. 97-1.) Mis Hije tax returns for 2013 and 2014 list Palma as the
sole shareholder. (Pl.’s Opp’n to Palma’s 56.1 Additional Statements dflaterial Fact  28.)

In Defendants’ response Rdaintiff’s interrogatories, which were sworn to by
Junior Palma, Defendants identified Palmanglwith others, as a person believed to have
“participated in, contributed ta@y [been] in a position to decidiee compensation of Plaintiff,”
as “responsible for supervising Plaintiff durin@ith[sic] employment with [Mis Hijos,]” and as
having “prepared and/or didtited paychecks or paymentgith respect to Plaintiff's
employment at Mis Hijos. (@sponses to Interrogatories, Docket Entry No. 97-11, Nos. 4, 8,
12))

Defendants assert that Palma spent a 625 days in the United States between
September 20, 2012, and September 13, 2016, whemaasfPasserts that Palma spent 62 days
in the United States during that perfodPalma’s 56.1 St. § 13; Pl.’s Opp’n to Palma’s 56.1 St. |

13.) Plaintiff testified in 2016 #t he had last seen Palma about two years before and that the

4 Both parties base their accounting ofrRa&s time in the United States on their
examination of his passport. (Docket Britfo. 76-6.) The copy of Palma’s passport
submitted to the Court is not sufficientlyeak to corroborate either assertion, but the
difference between 25 and 62 days ismaterial to the Court’s decision.
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last time he saw him before that meeting was when Palma became a citizen in 2012. (Palma’s
56.1 St.  12; see Pl.’'s Opp’n to Palma’s 56.1 St. § 12.)

Palma and Junior Palma each received an annual salary from Mis Hijos of
$19,500 and $11,580, respectively, in 2013, $33,800 and $16,640 in 2014, and $33,800 and
$18,188 in 2015. (Pl.’s Opp’n to Palma’s 56.1 St., iiddal Statements of Material Fact | 22-
27.)

Mund prepared tax returns for ReaBGC, and Palma’s family members,
including his sons David and Junior, and Cadi§PGC Account Ledgers, Docket Entry No. 97-
65) and he continued to prepaeturns for Mis Hijosrecording his transactions from June 2013
through August 2016 with all Defendants on a Edentitled “Mis Hijos Deli Corp.” with
payments accompanied by the code “1109” (Miigs Accountant Ledgers, Docket Entry No.
97-66).

Plaintiff filed his complaint against Defendants on August 3, 2015, at which time
Plaintiff was still employed by Mis Hijos. (Compl. § 23.)

DISCUSSION

Collado,Palma,Realty,andPGCmovefor summary judgment dismissing the
federal FLSA and certain of the New York $taabor Law claims against them. Defendants
argue that Realty is not an emigse engaged in interstatencmerce subject to the FLSA, that
the FLSA claims against Collado, Palma, andCR4Ee time barred as to conduct prior to August
2013, and that Collado, Palma, PGC, and Reattynot employers under the FLSA and NYLL.

Summary Judgment Standard

The pending motions are brought pursuarRiite 56(a) of the Federal Rules of

Civil Procedure. Under Rule 56(a), summary judgment isoggpjate when the “movant shows
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that there is no genuine disputet@asiny material fact and the mawuas entitled to judgment as a
matter of law.” The moving partyears the burden of demonstngtihe absence of any material

issues of fact, see Anderson v. Libertybby, Inc., 477 U.S. 242, 247-48 (1986), and the court

must be able to find that, “aftdrawing all reasonable inferees in favor of a non-movant, no

reasonable trier of fact could firal favor of that party.”_MarveEntertainment, Inc. v. Kellytoy

(USA), Inc., 769 F. Supp. 2d 520, 523 (S.D.N.Y.2011) (quoting Heublein v. United States, 996

F.2d 1455, 1461 (2d Cir.1993)) (intermpiotation marks omitted). Aatt is considered material
“Iif it might affect the outcome of the suit undbe governing law,” and an issue of fact is
“genuine” where “the evidence is such thaeasonable jury couldtien a verdict for the

nonmoving party.”_Holtz v. Rockefeller &&Inc., 258 F.3d 62, 69 (2d Cir.2001) (internal

guotation marks and citations omdje “[M]ere conclusory allegans or denials . . . cannot by
themselves create a genuine issue of mat@acawhere none would otherwise exist.” Hicks v.

Baines, 593 F.3d 159, 166 (2d Cir.2010) (quotiecher v. Atex, Inc., 68 F.3d 1451, 1456 (2d

Cir. 1995)) (internal quotation marks and citations omitted).
The Court now turns to the Moving Defemdisi various arguments for dismissal
of Plaintiff's claims.

Whether Realty was an Enterprise Engaged in Interstate Commerce
Whose Revenues Exceed the FLSA Statutory Threshold

To succeed on an FLSA minimum or oueet wage claim, a Plaintiff must
establish: (1) that he is an FLSA-covered eayipk, personally engaged in or employed by an
enterprise engaged in interstate commei2ethe existence of an employer-employee
relationship between the plaifitand the defendant; and (3) that he worked hours for which he
was not properly compensated in accordance thélFLSA’s relevant substantive requirements.

See Jian Zhong v. August Corp., 498 F. Supp. 2d@25(S.D.N.Y. 2007). If a plaintiff is not
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personally engaged in interstate commeéree,may still be an FLS&overed employee if he is
employed by an enterprise engaged in integstammerce with aehst $500,000 in annual gross

volume of sales, See 29 U.S.C. § 203(s)(1)¢&k Solis v. Cindy’s Total Care, Inc., No. 10 Civ.

7242, 2012 WL 28141, at *15-16 (S.D.N.Y. Jan. 5, 20I¥fendants contend that Plaintiff is

not an FLSA-covered employee with respedRéalty because Realty did not generate $500,000
in annual gross sales during anlev@ant period. Plaintiff asserthat the evidence of revenue
proffered by Defendants is not credible, tha& @ourt should account for the below-market rent
offered to Palma’s family members at full marketue, and that, even if Realty does not meet
the revenue threshold, Realty and PGC’s, atat Mis Hijos’s, revenue should be aggregated

because the businesses constitigmgle enterprise under the FLSA.

Although Defendants have proffered taturaes showing that Realty earned
substantially less than 86,000 in the years relevant to thigtion, Plaintiff contends that the
Court should infer that the tax returns dramatically understate Reafiyigal gross revenue
because Realty charged PGC and Mis Hijos beharket rent and several family members lived
in the Building for free, and because Realty &iasncentive to underreport its income to reduce
its tax liability. (Pl.’s Mem. of Law in Opp’to Defs.” Mots. for Summ. J. (“Pl.’s Opp’n”),
Docket Entry No. 93, at 18-19.) Plaintiff pandut inconsistencies between Palma’s testimony
and documentary evidence with respect to hiseyship and role at Mis Hijos to cast doubt on
Palma’s credibility and asserts that Realty&hitity to produce a written lease and exclusive

acceptance of cash for rent, and the dearth of any documentary evidence indicating the receipt of

5 A plaintiff may be an individudy covered employee if he @he “personally engaged in
interstate commerce or indlproduction of goods for interstate commerce.” Shim v.
Millennium Grp., No. 08-CV-4022, 2009 W211367, at *2 (E.D.N.Y. Jan 28 2009))
(internal quotation marks omitted). Plafhtdoes not contend that he was such an
employee.
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rent payments, relieves Plaintiff of the burdemproduce evidence demdaraing that Realty’s

annual gross income exceeded the $500,000 threshold. Plaintiff cites De Xiong Pan v. Wei

Plumbing, Inc. for the propositionah*“[tjo require thaplaintiffs make a precise showing of
defendant’s gross annual revesuéespite defendants’ blatgninadequate record-keeping,
would unfairly penalize p@lintiffs for their employer’s poor business practices and perversely
incentivize bad record-keeping among employerging to shield themselves from FLSA

claims.” No. 12 CV 1781 MHD, 2013 WL 6053496, at *12 (S.D.N.Y. Nov. 13, 2013).

The defendant in Xiong Pan, as the gaofanguage suggests, did not keep
accurate records of revenues. The evidentmdéhe court in that case also suggested
underreporting of income on tax returns and undisclosed cash income and bank accounts. Id. at
*11-12. There was before the court, howesgefficient evidence afevenues to place the
company over the threshold for at least oraryand circumstantial evidence from which the
factfinder could properly have made credipifindings and drawn inferences supporting
conclusions that the threshold was exceeded inttiex years at issue as well. See id. Summary

judgment was therefore denied.

Here, by contrast, Plaintiffas proffered no evidence from which computations of
actual revenue exceeding $500,000 could properly be made, relying instead on speculation as to
rental market values higher than the ratemgbd, and further spdation regarding possible
falsification of the returns. Speculation isiarproper basis for the relevant calculations and is

insufficient to defeat a motion for summary judgm See Jian Long Liv. Li Qin Zhao, 35 F.

Supp. 3d 300, 306 (E.D.N.Y. 2014) (finding that theardiff failed to rai® a genuine issue of
material fact and stating that qils not enough for [the plaintiffp argue that the tax returns did

not credibly report the [defendasitgross sales, when considdralongside its costs, without
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furnishing ‘concrete’ and ‘affirmative’ evidence sapport the conclusion that the [defendant’s]

gross sales were more than $500,000 every year.”).

To the extent Plaintiff is arguing that the Court should account for revenue that
Realty could have earned, but did not becaudieaitged below-market rent to PGC, Mis Hijos,
and Palma’s family members living in the Buildis residential apartments, he has provided no
authority for this proposition artie Court declines to speculate what revenue Realty might

have earned in such circumstances. See hiilem Pipeline Co., LLC \Certain Permanent and

Temp. Easements, 552 Fed. Apfk, 39 (2014) (stating that “speculation is insufficient to

defeat summary judgment”)ndeed, Department of Labomgrdations provide that gross annual
volume should be calculated based on the price a customer actually paid for the relevant good or

service, including in the property leagicontext._See 29 C.F.R. 88 779.258, 779.259(a).

Plaintiff has thus failed testablish that Realty,astding alone, is a covered
employer on the basis of its revenues, or everatodra triable issue of fact in that respect.
Plaintiff also argues, however ahRealty constituted a singleterprise with PGC and, later Mis
Hijos (collectively, the “Delis”) and that their annual revenudsuld be aggregated for the

purposes of the gross revenue threshold.

Single Enterprise Theory

Courts will treat multiple entities as angle enterprise for FLSA purposes if “(1)

the entity or entities . . . engage in relatetivdes, (2) performed through unified operation or

common control, (3) for a common businesspse.” _See Garcia v. Serpe, No. 3:08-CV-

1662(VLB), 2012 WL 380253, at *4, 8 (D. Conn.l&=&, 2012) (quoting Bowrin v. Catholic

Guardian Soc'y, 417 F. Supp. 2d 449, 458 (S.®.R006)) (internal quotation marks and
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citations omitted). “Commoawnership standing alone does banhg unrelated activities

within the scope of the same enterpris29 C.F.R. 8 779.211 (providing guidance on whether
activities are related for the purposes of aggtieg of annual revenuespifferent business
entities engage in related activities if theae operationally inteephendent and provide
“mutually supportive service[s] to the substantidvantage of each entity.” Bowrin, 417 F.

Supp. 2d at 458-59 (quoting Archie v. Gradeint. P’shp, 997 F. Supp. 504, 525 (S.D.N.Y.

1998) (internal quotation marks omitted).

Plaintiff argues that Realty and the Delis engaged in related activities and
operated under unified control. Plaintiff asseftat Palma owned and controlled both Realty
and Delis as part of an amalgamated family ensg@nd that Realty provided preferential rent
to the Delis while the Delis provided employeeslean and repair the Building. Plaintiff avers
that the use of the Deli employees wasessary because no financial records support
Defendants’ testimony that Defendants compendRieera to clean the Biding. Plaintiff has
not, however, met his burden obfiering evidence from which aasonable jury could find that

Realty and either Deli shared a common business purpose.

A common business purpose “encompassiesyities [or busings systems] . . .
which are directed to the sarbesiness objective or to similabjectives in which the group has
an interest.” 29 C.F.R. § 779.213. A findingaofommon business purpose generally requires
evidence of two entities engaging in conmpéntary businesses that are substantially
operationally interdependent. Reich v. BayF23d 110, 115-16 (5th Cir. 1994). Examples of
entities sharing a common business purpose iedciidiated non-profit etities that seek to
improve business conditions for a fee in diffefeasiness improvementdricts, Archie, 997 F.

Supp. at 527-28, and a subcontractor whose supgliltéd labor to a related entity represented
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over 90% of its business, Reich, 23 F.3d at 115-Moré than a common goal to make a profit,

however, must be shown to satisfy the requiremeBténnan v. Veterans Cleaning Service,

Inc., 482 F.2d 1362, 1367 (5th Cir. 1973); see aB&.F.R. § 779.212 (stating that, generally,

commonly-owned retail and congttion businesses do not share a common business purpose).

Here, Defendants characterize Realty’siless objective as renting out space in
the Building to both commercial and residentéalants and the Delis’ business objectives as
selling food and groceries at a ptofPlaintiff contendghat both Realty and the Delis have the
common business objective of deriving profdrfr the productive usef space within the
Building. Plaintiff further argues that “[tlh@dmmon business purpose of the entities is the
operation of the Building, in its entirety, for tpeofit of [Palma] and his family.” (Pl.’s Reply

Supp. Mem of Law in Further Opp’n to Defs.” Moter Summ. J., Docket Entry No 117, at 4.)

While the Delis require space in which to sell their products, it is not reasonable
to characterize their principal business purposgeaising profit from the use of that space,
rather, as Defendants assert, they seek to mgkefit from the sale of food products. Cf.

Rodriguez v. Shan Namkeen, No. 3:15-8%70-BK, 2017 WL 2118345, at *5 (N.D. Tx. May

15, 2017) (holding that a laundromat and food mactuirer under common control did not share

a common business purpose despite operatingeosetime real estate and occasionally sharing
employees). Furthermore, despite evidencedhal business gained some benefit from the
facilities or labor of the other, Plaintiff does rpwbffer facts from which the Court could infer

that the operations of each business were inidydependent—that the operations of either
business were dependent upon or primarily intendedpport the other. € id. at *4-5 (finding

that sharing some employeasidacilities does not demonstrate the operational interdependence

needed to show a common business purpose)ntifflaiassertion that Realty and the Delis’
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business objective was to benefit Defendants’ purportedly amalgamated family business is
simply a statement that both business workeatadit their owners, wigh is not a cognizable
common business purpose. Bgennan 482 F.2d 1362, 136 More than a common goal to
make a profit, however, must bleosvn to satisfy the requiremenjt.”Accordingly, Plaintiff has
failed to frame a genuine issue of material fa&s to whether Realty was an FLSA-covered
employer at the relevant times, and Realty is edtdkea matter of law tismissal of Plaintiff’s

FLSA claims against it.

Statute of Limitations

Defendants next argue that the FLSA'’s tyear statute of limitations bars all of
Plaintiff's claims regarding conduct that toolapé before August 2013. dtiff contends that
the two-year statute of limitatns should be extended to thremass, as provided by 29 U.S.C.
section 255(a), because Defendants’ FLSA vioregiwere willful. Plaintiff argues that an
inference of willful conduct is warranted besauCollado consulted an attorney about PGC'’s
wage and recordkeeping practices, Plaintiffwaverely underpaid and paid in cash, and
Defendants can be deemed to have knowhefLSA’s requirements owing to their long
experience running grocery stores.

To demonstrate that a defendant acted willfully, a plaintiff bears the burden of
establishing that the defendakhew or showed reckless disregdor the matter of whether its

conduct was prohibited by the FLSA.” McLaughlin v. Richland Shoe Co., 486 U.S. 128, 130

(1988) (quoting and affirming 799 F.2d 80, &8l Cir. 1986)) (quotation marks and emphasis

omitted);_Young v. Cooper Cameron Corp., 586 F.3d 201, 207 (2d Cir. 2009) (“The burden is on

the employee to show willfulness.”). This startleequires that a plaintiff demonstrate more

than that “the defendant shdutave known it was violating thaw, . . . [but] involves actual
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knowledge of a legal requirement, and deliberate dasdegf the risk that onis in violation.”

Hart v. Rick's Cabaret Int'l, Inc., 967. Supp. 2d 901, 937-38 (S.D.N.Y. 2013) (quoting

Damassia v. Duane Reade, |rido. 04-CV-8819(GEL), 2005 WIL214337, at *3 n. 2 (S.D.N.Y.

May 20, 2005)) (internal quotation marks omitted)defendant’s extensive experience in an
industry does not, alone, supportiaference that she was aware of the FLSA’s requirements.

Eschmann v. White Plains Crane Seno, ll1-CV-5881 (KAM) (VVP), 2014 WL 1224247, at

*6 (E.D.N.Y. Mar. 24, 2014) (finding, exceptrfone default judgment decision in which all
allegations were deemed admitted, an absence of authority for the proposition that an
“employer’s length of time in business or number of years of experience,” implies a knowledge
of applicable employment law).

Because an employer who acts to deteeniis legal obligations under the FLSA
in a non-reckless manner does not willfully i@ the FLSA, employers may preclude a finding
of willfulness if they demonstratthat they consulted with attorney or accountant who advised
them that the practida question was lawful. See McLaughlin, 486 U.S. at 135 n.13 (noting that
when an employer reasonably, or even unreaspiailb not recklessly, works to determine its
legal obligations under the FLSA,yawiolations of the statute manot be deemed willful); see,

e.g., Pignataro v. Port Auth., 593 F.3d 265, 273 (3d20i10) (finding thathe classification of

certain employees was not willful when itsvaased upon consultation with the defendant’s
legal department). Although Collado has genenalbffered that she consulted and worked with
an attorney/consultant on pay methods, Defersdaanwe proffered no specific evidence that she
was advised that PGC’s pay practices werellegamplaint. The burden of proving willfulness

is on Plaintiff, however.
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Here, Plaintiff argues that the Counbsild infer from the evidence of Collado’s
consultation with Mund about heryagaractices, the specific contesftwhich is not disclosed in
the record, that Mund advised Galb that her actions violatecetkFLSA and that she must have
disregarded that advice. Althoutite mere fact that Collado contad with an attorney may not
be sufficient to establish coneively that Collado sought mood faith to determine her legal
obligations with respect to thenpaular FLSA violations allegedthat fact alone is also
insufficient to support a reasonaldonclusion that Mund advis€wllado that she was not in

compliance with the FLSA and that she thesreljarded his advice. Cf. June-Il Kim v. SUK

Inc., No. 12-CV-1557(ALC), 2014 WL 842646, at 76(S.D.N.Y. Mar. 4, 2014) (Failure to

consult with an attorney, inter alia, was “[a]t hest. negligence, but a willful violation requires
more.”). Nor is the Court persuaded by Pi#fistarguments, for which he cites no authority,
that Defendants’ payment of wages in cash ontagnitude of the allegedolation is indicative
of their knowledge and willful disregd of the FLSA'’s requirements.

Because Plaintiff has failed proffer egitce sufficient to demonstrate that the
conduct of any Defendant was willful, or even ttigre is any genuine issue of material fact in
that regard, Defendants’ motionrfeummary judgment is granted insofar as all federal claims
against Defendants are time barred with respedbtations allegedly committed before August

2013.

Other Moving Defendants’ Empyer Status — FLSA Claims

Defendants argue that all remainingdeal claims against PGC, Collado, and
Palma must be dismissed because they adtfi did not maintain an employer-employee

relationship within the maning of the FLSA ior after August 2013.
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Legal Standard

The FLSA defines an “employer” as “apgrson acting directly or indirectly in
the interest of an employer ialation to an employee.” 29 UGSS. § 203(d) (LexisNexis 2013).
The FLSA defines “employ” as (including) “to suffer permit to work.” 29 U.S.C.S. § 203(g)
(LexisNexis 2013). “This is the badest definition of employ thhas ever been included in any
one act . . . and it encompasses working relatipsskhich prior to the FLSA, were not deemed

to fall within an employer-employee categdr Zheng v. Liberty Apparel Co., 355 F.3d 61, 69

(2d Cir. 2003) (internal quotation marledterations, and tations omitted).

“The regulations promulgated under #HeSA expressly regnize that a worker
may be employed by more than one entitthatsame time.”_Zheng, 355 F.3d at 66 (citation
omitted). “[E]Jven when one entigxerts ‘ultimate’ control over a worker, that does not preclude
a finding that another entity exerts sufficienhtrol to qualify as gint employer under the

FLSA.” Barfield v. N.Y.C. Health & Hosps. Corp., 537 F.3d 132, 148 (2d Cir. 2008) (citation

omitted). On the other hand, “companies that areqfam ‘integrated enterprise’ or ‘engaged in
a joint venture’ may nevertheless employ sepgratmle and, absent control, are not liable for

the separate employees of joint venturdsopez v. Acme American Environmental Co., Inc.,

No. 12CIV511-WHP, 2012 WL 60&D1, at *4 (S.D.N.Y. Dec. 6, 201Ritation omitted). “The
mere fact that each [c]orporate [d]efendant imeavin whole or major part by the same persons
simply does not permit [the] [c]ourt to disregarditidistinct legal states.” Paz v. Piedra, No.
09CIV03977-LAK-GWG, 2012 WL 121103, at {5.D.N.Y. Jan. 12, 2012), Report and

Recommendation adopted, No. G¥-3977 (Docket No. 185).

“The [Supreme] Court has instructiétht the determination of whether an

employer-employee relationship exists forgmses of the FLSA should be grounded in
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economic reality rather than technical concepts,determined by reference not to isolated
factors, but rather upon the@imstances of the whole asty” Barfield, 537 F.3d at 141
(internal quotation marks and citations omittedhe Second Circuit has established “different
sets of relevant factors [faourts to consider] based oretfactual challenges posed by

particular cases.” Id. at 142. In CarteDutchess Cmty. Coll., 735 F.2d 8, 12 (2d Cir. 1984),

the Second Circuit held that, determine whether an alleged employer had the power to control
the workers in question, a court should weigthether the alleged goioyer (1) had the power

to hire and fire the employees, (2) supezdisind controlled employee work schedules or
conditions of employment, (3) determined thie rand method of payment, and (4) maintained
employment records.” However, “[n]o onethe four [Carter] fadrs standing alone is

dispositive.” Herman v. RSR Sec. Sends/2 F.3d 132, 139 (2d Cir. 1999). Furthermore,

employer “status does not require continumaitoring of employees, looking over their
shoulders at all times, or any sort of absotugetrol of one’s employees. Control may be
restricted, or exercised only occasionally heiit removing the employment relationship from
the protections of the FLSA.” 1d. at 140.

In Zheng v. Liberty Apparel Co., thee&nd Circuit “observed that although the

four Carter factors might be sufficient to establish an employment relationship, ‘a positive
finding on those four factors’ is hoecessary . . . [and it] establishe six-factor test pertinent to
assessing the ‘economic realiti@s’a situation where an entitgight have ‘functional control’

over workers even in the absence of the moredboontrol represented lilye Carter factors.”

Doe | v. Four Bros. Pizza, Inc., Nb3CIV1505-VB, 2013 WL 6083414, at *7 (S.D.N.Y. Nov.
19, 2013) (quoting Zheng, 355 F.3d at 69) (inteqguatation marks omitted). The factors

articulated in Zheng are: “(1) whether the gdd employer’s premises and equipment were used

MisHIJosMSJ VERSIONSEPTEMBER25,2018 19



for the Plaintiffs’ work; (2) whether Plaifits shifted from one putative joint employer’'s
premises to that of another; (3) the extent tactvithe work performed by Plaintiffs was integral
to the overall business operatigd) whether Plaintiffs’ work rgponsibilities remained the same
regardless of where they worked; (5) the deg¢weghich the alleged employer or its agents
supervised Plaintiffs’ work; and (6) whether Rl&fs worked exclusively or predominantly for
one Defendant [and, like the Carter facfofrsjo one factor is dispositive[.§” Gisomme v.

Healthex Corp., No. CV 13541(LDW)(WDW), 2014 WL 2041824, 48-4 (E.D.N.Y. May 15,

2014) (quoting Zheng, 355 F.3d at 71-72 and Wolman v. Catholic Health Sys. of Long Island,

Inc., 853 F. Supp. 2d 290, 297 (E.D.N.Y. 2012), aff'd in part, rev’'d in part sub nom. Lundy v.

Catholic Health Sys. of Long Island Inc., 78Bd 106 (2d Cir. 2013)) (other internal quotation

marks and citations omitted). “The analysis of these factors is holistic, and the court is also free
to consider any other factorgiéems relevant to this assesshwdrthe economic realities.”

Duarte v. Tri-State Physical Med. & RéhaP.C., No. 11 CIV 3765 NRB, 2012 WL 2847741, at

*7 (S.D.N.Y. July 11, 2012) (quoting Zheng, 355 F.3d at 72) (internal quotation marks omitted).
The Court now examines Plaintiff’'s contentiomish respect to each remaining Defendants’
employer status during thenpsd following August 2013.

Palma

Material disputed issuex fact preclude summary judgment in Palma’s favor on
the issue of whether he was Plaintiff's emplogeany time in or after August 2013. Although

Palma maintains that he resided in the DooaniRepublic, rarely vited the United States,

6 The Zheng factors were originally develdpe determine whether an employee of an
industrial subcontractor wassal an employee of the pringentractor, but the test has
been adopted to address other joint empieyt situations. See e.g. Hart, 967 F. Supp.
2d at 939-43.
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exercised no control over the Deli, and had gitree business to Junior Palma, the record
includes evidence that, construed in the light mfeabrable to Plaintf, could support a finding
of employer status. Defendanfsint response to Plaintiff's inteogatories proffers Defendants’
belief that Palma (at least partially) superviséaintiff, exercised control over his wages, and
“prepared and/or distributed paychecksgliming while Plaintiff worked at Mis Hijo<.
(Responses to Interrogatories Nos. 4, 8, 12.) #ffaaso points to evidere that Palma received
a salary greater than Junior Palma, who Defetsdassert was the true owner and manager of
Mis Hijos, and to Palma’s representations inliadifor Mis Hijos with the Division of Alcoholic
Beverage Control that he was the on-site ganand devoted 50 hours per week to Mis Hijos.
Palma need not consistently have exsadipowers as an employer to maintain
that status, see Herman, 172 F.3d at 140Dsidndants have cited no authority for the
proposition that an employer must be physicallspnt to supervise an employee, set his work
schedule, or exercise controlemhis wages. While Defendantffer plausible arguments to
reconcile the evidence in Palma’s favor, credibility determinations are not appropriate at the
summary judgment phase. See Anderson, 477 U.S. at 255 (“Credibility determinations, the
weighing of the evidence, and the drawing of legitimate infes from the facts are jury
functions, not those of a judge.”). Plaintiff has thaised genuine issuesmfterial fact as to

Palma’s control over Plaintiff's work scheduleages, and conditions of employment in and

7 Plaintiff also points to his own testimonygbow that Palma was involved in approving
his hiring, setting his wages from the Dalnd approving Plaintiff's consumption of Deli
food for lunch. These allegations raise a geaussue of material fact as to whether
Palma had the power to hire Plaintiff, affbed conditions of employment, and determine
his wages, and thus whether Palma wasiigs employer under Qéer while Plaintiff
worked at PGC.
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after June 2013. Therefore the Court denies Defendants’ motion forasyuagment to the
extent it seeks the dismissal of Plainsiffemaining FLSA claims against Palma.
Collado

Defendants do not dispute that Collado wésntiff’'s employer while he worked
at PGC, but they contend that she thereaftavégup” the store, surrendered PGC's lease, and
had no involvement with Mis Hijos, whichpkced PGC by June 2013. Plaintiff has not
tendered evidence sufficient to frame a mateael issue as to whether Collado was Plaintiff's
employer while he worked for Mis Hijos. Pl&ffhpoints only to Mund’s ledger entitled “Mis
Hijos Deli Corp.,” which indicate that, in 2014, Mund prepared corate tax returns for Realty
and Mis Hijos and personal returns for Palmad]a@io, and Junior PalmaPlaintiff invites the
Court to infer that Mund was paid to prep@alado’s taxes by Mis Hijos, which Plaintiff
asserts would support a finding that Colladd ha ongoing relationship with Mis Hijos and
Palma and continued to functionRlsintiff's employer. Plaintiffs theory is too speculative to
raise a genuine issue of fact. Even assurmagMis Hijos was providing personal accounting
services to Collado, the provision of such a liierenot evidence that Collado had any of the
powers or responsibilities withgpect to Plaintiff's employmemn which employer status turns

under the Carter test. See Carter, 735 F.2@;a¢ee also Irizarry v. Catsimatidis, 722 F.3d 99,

111 (2d Cir. 2013) (“Ownership orstiake in a company, is [alonapufficient to establish that
an individual is an ‘employer.”). Becauseaitiff has not proffered sufficient evidence from
which a reasonable factfinder could concluds tbollado was Plaintiff's employer while he
worked at Mis Hijos, the Cougrants the motion for summajiydgment to the extent it seeks

dismissal of Plaintiff's FISA claims against Collado.
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Plaintiff also appears to argue that®€Gontinued to employ Plaintiff after Mis
Hijos began operations in June 2013. Plaintfitends that, in practice, the management and
ownership of the two Delis was identical, bifees no evidence that PGC had any control over
Plaintiff, his schedule, his waggeor his payroll@cords after June 2013. Defendants’ motion for
summary judgment is thereforeagted with respect to Plaintiff's FLSA claims against PGC for
conduct after June 2013.

Moving Defendants’ EmployeStatus — NYLL Claims

Moving Defendants also urge the Ciowr dismiss the NYLL claims against
Collado, PGC, and Palma on the basis that theg wet Plaintiff's employers under state law.
The NYLL defines an employer as an enbtyperson “employing any individual in any
occupation, industry, trade, business or servideY. Lab. Law § 190(3). Although the Second
Circuit has observed that the New York CafrAppeals has not yet determined whether the
term employer has the same meaning under baté ahd federal law, see Irizarry, 722 F.3d at
117, district courts havgiven the term a consistent integfation under both statutes unless a
party advances an argument that “any differemoeld be material to the facts of the case.”

Kalloo v. Unlimited Mech. Co. of NY, 977 Supp. 2d 187, 201 (S.D.N.Y. 2013). Because

Plaintiff does not contend that the analysis would be anyrdiftainder the NYLL, the Court
dismisses Plaintiff's claims against Collado &@C to the extent they involve Plaintiff's

employment occurring after June 2013. Tloei€ similarly denies summary judgment with
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respect to the state law claims against Palma for substantially the reasons set forth above in
connection with Plaintiff's FLSA claim.
Realty

Although Plaintiff has not demonstrateaitiRealty, as an &rprise, is engaged
in a sufficient volume of commerce to be cowkby the FLSA, the Court must examine whether
it functioned as Plaintiff’'s employer for the pugas of NYLL. As exm@ined above, Plaintiff
has already raised genuine issaématerial fact as to thdegree of control Palma exercised
over the conditions of Plaintiff's employmemnidahis duties at the Delis. Based on Palma’s
ownership of Realty, the Department of HimgsPreservation and Development forms listing
Junior Palma as the on-site mganof the Building, and Plaiffiis testimony that Junior Palma
directed him when to work at the Buildingresasonable jury couldaclude that Palma and
Junior Palma directed Plaintiff's duties and wedkedule in the buildings agents of Realty,
rather than as agents of either Deli. Sed,l¥&7 F. Supp. 2d at 941-43 (finding a genuine issue
of material fact as to whether the actiaishe common manager of two related companies
could support imputation of joimployer status to a defend#rthe managers’ actions were

taken on behalf of that defendanthex than the direct employer).

Plaintiff has also proffered evidencern which a factfinder could infer that

several of the other &mg factors were mét Plaintiff testified that he was sent to work in

8 Plaintiff has also raised genuine issuematerial fact with resgct to Palma’s employer
status prior to June 2013. See supra note 7.
o In Zheng, the Second Circuit set fotttle following non-exclusive factors that may

indicate joint-employer status: “(1) winetr the alleged employer’s premises and
equipment were used for the Plaintiffs’ work; (2) whether Plaintiffs shifted from one
putative joint employer’s premisés that of another; (3) éhextent to which the work
performed by Plaintiffs was integral tiee overall business operation; (4) whether
Plaintiffs’ work responsibilities remained teame regardless of where they worked; (5)
the degree to which the alleged employer®agents supervised Plaintiffs’ work; and
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Realty’s portion of the Building three to fotimes per week, which might have represented a
substantial portion of his work time, and thahen he was not avablée, his Building duties
would shift to another Deli employee, thereby &dding the first and second factors. He also
performed similar cleaning dutiestae premises of both Reakiynd the Delis (although he had a
somewhat broader set of duties at the Delis) e integral to the operation of the Building,
furthering Realty’s primary furtion of providing habitable dellings, thereby addressing the
third and fourth factors. Plaifithas thus raised a genuine issfienaterial fact as to whether
Realty was his joint employer under NYLL atie Court accordingly denies Defendants’

motion for summary judgmeiais to Plaintiffs NYLL claim against Realty).

CONCLUSION

For the foregoing reasons, Moving Dafl@nts’ motions for summary judgment
are granted as to Plaintiff's HA claims against Realty, Collado, and PGC, but are denied with
respect to Plaintiff's FLSA clais against Palma that arise frewents in or after August 2013.
Defendants’ motions for summajydgment are granted with resy to Plaintiff's NYLL claims
against PGC and Collado to the extent theylmsed on conduct occungiafter June 2013, but
are denied in all respects as to the NYLL claagainst Palma and Realty, and are denied in all

other respects.

(6) whether Plaintiffs worked exclusively predominantly for one Defendant [and, like
the Carter factors,] [n]o one factordspositive[.]” Gsomme, 2014 WL 2041824 at *3-
4 (quoting Zheng, 355 F.3d at 72 and Wahn@53 F. Supp. 2d at 297 (E.D.N.Y. 2012))
(other internal quotation marks and citations omitted).

10 Having found genuine issues of material &&to whether Realty is liable as a joint-
employer under NYLL, the Court declines to ddes Plaintiff's altenative theories to
establish an employer-employee relationship.
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The following claims against the Movimdefendants remain to be adjudicated at
trial: (1) FLSA claims against Palma prested on conduct after August 2013; (2) all NYLL
claims against Palma; (3) NYLL claims agsii Realty; and (4) any NYLL claims against

Collado and PGC arising frooonduct prior to July 2013.

Docket Entry Nos. 70, 74, and 79 are hereby resolved.

The Parties are directed to meet pptisnwith Magistrate Judge Freeman for

settlement purposes.

The final pre-trial conference will be held danuary 25, 2019, at12:00 p.m. in
Courtroom 17C. The parties must confer and makeir pre-conference submissions as

required by the Pre-Trial Schecudi Order (Docket Entry No. 91).

SOORDERED.

Dated: New York, New York
SeptembeR7,2018

/s/ Laura Taylor Swain
LAURA TAYLOR SWAIN
Lhited States District Judge
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