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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MINDSPIRIT, LLC,
Plaintiff, ORDER

- against - 15 Civ. 6065 (PGG)

EVALUESERVE LTD.,

Defendant.

PAUL G. GARDEPHE, U.S.D.J.:

In thisbreach of contract actioRJaintiff Mindspirit, LLC claimsthat Defendant
Evalueserve Ltdviolatedan agreement to issue 480,000 stock options to Mindspsitn
affirmativedefense, Evaluesermsarguedhatthe partieorally amended their contract such
that the options would be issuednimn-parties Rajat Gupta and Anil Kumiaistead of
Mindspirit. (Answer (Dkt. No. 47) at 10 § 6; Second Proposed Jury Instructions (Dkt. No. 125)
at10)) As an alternative affirmative defengeyalueservdasargued that Mindspirit is estopped
from claiming breach of contract because Evalueserve reasonably relied ors Gqgpia’st to
transfer Mindspirit'sstockoptions to Gupta andumar. (Answer (Dkt. No. 47at 119 8;
Second Proposed Jury Instructions (Dkt. No. 125))at 9

Thecaseproceeded to trial on October 2, 2014 the close of the evidencie
Courtruledthat no reasonable juror could find fevalueserven eitheraffirmative defense
(Tr.1191-1203) Accordingly, the Court did not instruct the jury Bmalueserve’s oral

amendment and estopphdfenses. Tr. 1201-03) The jury returned a verdict in favor of

! Citations to trial transcripts (“Tr.”) correspond to the pagination geswetsat the court
reporter. Citations to page numbers of other docketed material correspond to thiogpagina
generated by this District’s Electronic Case Files (“ECF”) system.
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Mindspirit, finding Evalueservkable for breach of contractVerdict (Dkt. No. 153) On
October24, 2019, he Court entered judgmentfavor of Mindspirit inthe amount of
$7,480,457.29. (Judgment (Dkt. No. 155))

OnNovember 21, 2019, Evalueserve moved for a new trial pursuant to Fed. R.
Civ. P. 59(a)(1)(A). (Def. Br. (Dkt. No. 158)) Evalueserve arguesttisaéntitied toa new trial
because:

1. The court erred in holding that no reasonable jury could find that stock options were
issued to Gupta and Kumar.

2. Because a reasonable jury could have found that Evalueserve issued stocktoption
Kumar and Gupta, the court erred in not instructing the juthemffirmative
defenses obral amendment and estoppel.

3. Evalueserve was prejudiced by the court’s failure to instruct the jury on estoppel a
oral amendment.

(Id. at5-12) For the rasons w@tedbelow, Evalueserve’sew trialmotion will be denied.

BACKGROUND

PROCEDURAL HISTORY

The Complaint was filedn August 3, 2015.mplt. Okt. No. 1)) On February
23, 2016 Evalueservemoved to dismiss. (Dkt. No. 22h a September 24, 2016 order (Dkt. No.
45), theCourt granted Evalueserve’s motion to disnaisgoall of Mindspirit’s claims, except
for breach of contract and unjust enrichme@n July 14, 2017, Evaluserve moved for summary
judgment on Mindspirit’s remaining claims. (Dkt NéB) In a September 30, 2018

Memorandum Opinion & Order (Dkt. No. 90)jdtCourtgranted Evalueserve summary



judgment on Mindspirit’s mjust enrichment claimEvalueserve’ssummary judgment motion
was otherwise denied.

Mindspirit's breach of contract claimits sole surviving claim- proceeded to
trial on October 2, 2019. (Tr. (Dkt. No. 139l)) its proposequry instructions, Evalugerve
asked the Court tohargethe jury on Evaluserve’saffirmative defenses of oral amendmant
estoppel. (Proposed Jury Instructions (Dkt. No. 102) at8/ &econd Proposed Jury
Instructions (Dkt. No. 125) at 90)

Mindspirit argued that the Court “should not instruct the jury oratwveof oral
modifications and should bar [Evalueserirem arguing that such modifications took place.”
(PItf. PretrialBr. (Dkt. No. 103) at 16 Mindspirit also argued that Evadserve’s‘estoppel
defense [was] merely a recharacterization of itoral modification defenseand that therefore
“any instruction or argument concerning estoppel should be preclddgd. at 1819)

The Court did not rulen Evalueserve’s affirmativeedenses of oral amendment
and estoppel — and the propriety of jury instructions concerning these affirmatinsegefeuntil
the close of the evidencgTr. 1191-1203)

Il. THE EVIDENCE AT TRIAL *#

In 2001, Marc Vollenweider and Alok Aggarwal approacRegatGupta about

becoming an angel investor in Evalueserve, an lhdsedstartup company tha¥ollenweider

2 Familiarity withthe September 24, 2016 order (Dkt. No. 45) and the September 30, 2018
Memorandum Opinion & Order (Dkt. No. 90)assumed.

3 Evalueserverrs in arguindhat the Coursua sponteaised the issue of whether jury
instructionsconcerningoral amendment and estoppel were appropridezDef. Br. (Dkt. No.

158) at 4. Mindspirihad moved to preclude these defeng@#f. Pretrial Br. (Dkt. No. 103) at
15, 18-19)

4 For purposesfdhis Order, the Court focuses only on the evidence relevant to Evalueserve’s
motion for a new trial.



and Aggarwato-founded. (Tr. 357-58 (R. Gupta)) Evalueserve madeled after McKinsey
& Company,a leadingmanagement consulting firm whevellenweider had come to know
Gupta, whavasthenMcKinsey’sManaging Directar (Tr. 344, 358 R. Gupta)) Vollenweider
and AggarwahskedGuptafor a$100,000 investment, and Gupta agreed. (Tr. B5&(pta))
Anil Kumar, who had worked with Gupta and VollenweideMxKinsey,alsooffered to invest
in the startup. (Tr. 359 (R. Gupta); Tr. 329-30 (M. Kumarpvalueserve wanted limit the
number of outside investors, however, ag@ctedKumars offer. (Tr. 359 (R. Guptg) Kumar
thenasked Gupta if he coulghrticipate in Gupta’s $100,000 investment by contributing
$25,000. (Tr. 359-60 (R. Guptalupta and Evalueserve agreed to that arrangenient360
(R. Gupta))

Mindspirit was created to facilitateupta andumar's joint investment in
Evalueserve. (Tr. 35%R( Gupta)) Mindspirit had two owners: Rosewood Partnelddn 75
percent sharg Mindspirit, and Malvika Kumar Kumar’s wife— held a 25 percenshare (Tr.
329 (M. Kumar), 35%0, 385 R. Gupta)) Rosewood Partners vea§amily partnership” owned
by Gupta’s children. (Tr. 340-4R(Gupta)) Accordingly, eitherGuptanor Kumar leld a
direct ownership stake in Mindspirit. (Tr. 385 (R. Gupta))

In April 2001, Mindspirit and Evakserveagreed thaMindspirit wouldinvest
$100,000 in Evalueserve in exchange for 180,000 shares of Evalueserve stock and 480,000 stock
options. (PX 1$tock Option Grant NoticepPX 2 (Schedule A t&ecurities Purchase
Agreemeny;, Tr. 340 R. Gupta)) Theparties’ agreement is reflectedarStock Option Grant
Notice, Stock Option Agreement, EquityntentivePlan, andSecurities Purchase Agreement

(PX1,PX2) As part of the agreement, Gupta agreed to “open doors” for Evalueserve and to



“help,” “guide,” and “advise” the statip, including by providingreferences” and
“introductions” for thenewcompany. (Tr. 877-78, 895 (Aggarwal))
In April 2001, Evalueserve issuet Stock Option Grant Notice and Stock Option
Agreement to Mindspirithataddresed, inter alia, (1) the vesting of thEvalueservetock
options; (2) the number stock options Mindspirit would receive and thekise price; (3) the
method of payment; (4) whether Mindspirit could “exercise [its] Option onlwfale sharesfo
Common Stock”; (5) securities law compliance; (6) the term of the options; (Ahle@ptions
were to be exercised; and (8) the transferabilitthefoptions. (PX 1Stock Option Grant
Noticeand Stock Option Agreement))
The Equity Incentive Plan annexed to the Stock Option Grant Notice provides that
anyamendmer# to the stock optioawardmustbe in writing:
Amendment of Option Awards. [Evalueserve’s] Board at any time, and from
time to time, may amend the terms of any one or more Option Awardseaio
however, that under the rights under any Option Award shall not be impaired by
any such amendment unless (i) [Evalueserve] requests the consent of the
Participant and (ii) the Participandnsents in writing.

(PX 1 (Equity Incentive Plamttachment t&tock Option Grant Noticeggt DEFO000039;

Tr. 1018 (Aggarwal) (testifying that Mindspirit was the “Participaeferenced in the

Equity Incentive Plan))

Aggarwal— Evalueserve’s diirmanat all relevant timegl'r. 937, 952, 960
(Aggarwal))— testified thatduring aSeptember 200telephone call Guptaasked that
Mindspirit's 480,000 options be recorded in the names of Gupt@aihtKumar instead of in
Mindspirit's name andthatAggarwal agreed to make thettange. (Tr. 899 (Aggarwal))
According toAggarwal Gupta asked that 360,000 options be issoéauptaand 120,0000

Anil Kumar. (Id.)



Gupta, by contrast, testified that he never asked Aggarwal or anyone else at
Evalueserve ttransfer Mindspirit'soptionsto himself and Kumar (Tr. 341, 366, 373R.
Gupta)) According to Gupta;Rosewood was created as a family partnership so [he] could pass
on some investments and assets to [his] childminvestments ilRosewoodvere “a one
way street.” [d.) Guptamade “many, many investments”time name of Rosewood and never
once had the investments “changed from Rosewood to [his] own personal name.” (Id.)

A November 7, 2001 Evalueservedrdresolution(the “Board Resolubin”)
received in evidencgtates that 360,00@&valueservetock options will be issued to Gupta and
120,000Evalueserve stock options will be issuedKumar. (PX 19 (Board Resolution)Jhe
Board Resolution makes meention ofMindspirit. (Id.; Tr. 906 (Aggarwal)) The Board
Resolutionliststhe number of the options granted, gieke price, the vesting scheduéand the
expiration date (PX 19 (Board Resolution)lt does not address other matters set forth in the
Stock Option Grant Notice and Stock Option Agreement, including the method of payment;
whether Mindspirit could “exercise [its] Option only for whole shares of ComnmekS
securities law compliance; how the options were to be exercised; and the afailisfaf the
options. (PX 1 (Stock Option Grant NoticandStock Option AgreemeptPX 19 (Board
Resolution)) At trial, the parties stipulated thBtzalueserve did not deliver copies of the Board
Resolution to Mindspirit, Guptdhe Kumarspr Rosewoodt any time prior tehis litigation.
(PX 85 11 1213) (“Evalueserve did not deliver copies of its Board Resolution[] dated November
7, 2001 . . . to Mindspirit[,] ... Raja Gupta, Anil Kumar, Malvika Kumar, or Rosewood Partners
prior to this litigation”).

Aggarwal testified thaEvalueserve followed multi-step process when issuing

stock options.The first step in the process was for Evaluesengend astockoption grant



noticeto the prospective option holder. The option holder would thign e stock option grant
notice and return it to Evalueserv@nly after this exchange would the Evalueserve board pass a
resolution granting the stock optioAt trial, ChairmanAggarwaldescribed the process as
follows:
Let me explain the process, hawvent at least during the first ten years.
We would issue a particular stock option notice. . . . . Then we would expect the
person who was receiving it would sign it and send it back to us. We would then
pass a board resolution that these options have been granted.
(Tr. 898 (Aggarwal)
Later in his testimonyAggarwal described the stock option grant process in a
similar fashion
Typically, this particular kind of a grant notice would be sent out to the option
holder. At that particular point time that particular grant would be entered in wha
we used to call an options register which was an option spreadsheet. It was
basically an Excel spreadsheet. At that particular point after that we would
receive the option holder to sign it. Then we would pass a board resolution. . . .
(Tr. 97475 (Aggarwal)seealsoTr. at 978-79Aggarwal))
Aggarwal also testified that every Evalueserve option holder recestedla
option grant notice:
THE COURT: With respect to this document that'veelooking at, Plaintiff s
Exhibit One, the stock option grant notice, does every recipient of options from
Evalueserve get a grant notice similar to the one we’re looking at?
THE WITNESS: Yes, at least during the period | was there
(Tr. 893 (Aggarwal))
Aggarwal admitted that these stelpsd not been followed with respect to the

Evalueserve stock options he claimed had been issued to Gugtaraad (Tr. 906-07, 97879

(Aggarwal)) Indeed at trialthe parties stipulated that “Evaluesehas no evidence that a Stock



Option Grant Notice reflectinBajat Guptdor] . . . Anil Kumar as an option holder for
Evalueserve options ever existed.” (PX 85 {1 10-11; Tr. 393 (quoting PX8&NieEerve’s
chief financial officer Nand Gangwani testifi that he had never seen a stock option grant notice
in Guptas or Kumars name(Tr. 750, 759 (Gangwani)), arddarc Vollenweider -Evalueserve’s
chief executive office(Tr. 699(Vollenweider))- testified that hdad no knowledge of
Evalueserve stock option grant noiexer having been issued to Gupta or Kumar. (Tr. 689
(Vollenweider)) In enail, Evalueserve employees discussedr inability to find Evalueserve
stock option grant notices that had been issued to Gupta and Kumar. (PX 74, PX 77)
ChairmanAggarwaltestified that it was a “mistake” not to have issued stock
option grant notice to Gupta and Kumaistating that it “slipped our mind” and that “[i]n the first
few years of a statp . . . you do make some errors of these kinds unfortunately.” (Tr. 907
(Aggarwal)) He also blamed Gupta for the mistassertinghat —duringthe September 2001
telephone cal- “Gupta . . . said, look, it's OK as long as you put it to the board resolution and
you get it all approved I'm @y with it.” (Id.)

II. BENCH RULING CONCERNING EVALUESERVE'S AFFIRMATIVE
DEFENSESOF ORAL AMENDMENT AND EQUITABLE ESTOPPEL

On October 10, 201%¢t the close of the evidenade Court ruledhatno
reasonable juror could find f@valueserve on eithés oral amendment or equitable estoppel
affirmative defenseand therefore Evalueserve was not entitled to a jury charge that presented
these defenses to the jur§he Court’s bench ruling, in relent part, is set forth below

In this action, plaintiff Mindspirit[LLC], asserts alaim for breach of contract against
defendant Evalueserve Ltdhe evidence at trial has shown that the parties entered into
an agreement in 2001 in which Mindspirit agreed to make a $100,000 investment in
Evalueserve then a startipcompany- in exchange for 180,000 shares of Evalueserve
stockand 480,000 stock optionsPX 1, PX 2 The essence of Mindspirgt claim in this
lawsuit is that Evalueserve breached the pardigieement by preventing Mindspirit

from exercising those stock options many years later.



On October 4, 2019 — the third daytbis trial— | asked the lawyers to submit revised
jury instructionghat“more properly reflect[jvhat the evidence is” ifthis] case.[Tr.

536] That same day, | directed the parties to submit briefing concerning the prapriety
Evalueserve’s proposed jury instructions concerning its affirmative defehees
amendment andseoppel. [Dkt. No. 128Mindspirit and Evalueserve filed letter briefs

on October 6, 2019. [Dkt. Nos. 126, 12 addition, Evalueserve filed a letter brief on
October 7, 2019 addressing certain arguments Mindspirit had made regarding the jury
instrudions. [Dkt. No. 132]

| have carefully considered the parties’ proposed jury instructions as wed Egal
arguments they have made in their briefs. | will now rule on a number of lega issue
related to the jury charge. In doing so, | am of course guided by the gemecgdlethat
parties are entitled to have claims and defenses presented to a jury only where a
reasonable jury could findbased on the evidence presented at-tihlat such claims or
defenses are meritoriouSee e.g9., Anderson v. Branen, 17 F.3d 552, 557 (2d Cir. 1994)
(“A litigant is entitled to an instruction on a claim where that claim is suppbsted
evidence of probative value.”) Where the evidence is insufficient to suppanticufar
claim or theory, however, the jury should not be instructed on that claim or th&as. [
Harris v. O'Hare 770 F.3d 224, 238 (2d Cir. 201Qity of New York v. Pullman662

F.2d 910 (2d Cir. 1981)r{al court’s refusal to give requested damages instruction was
appropriate, beesse the proposed damages remedy was not “supported by evidence of
any probative value”)].

| will begin with certain threshold issues in this casehether there is evidence from
which a reasonable jury could find that (1) Evalueserve issued stock dptieagat
Gupta and Anil Kumar; or (2) th&valueserve transferred stock options that had been
issued to Mindspirit to Rajat Gupta and Anil Kumar. | will then address Evalgéser
affirmative defenses of oral amendmgantd] estoppel. . . .

Evalueserve seeks to assert as affirmative defenses oral amendment and dSeppel.
Second Proposed Jury Instructions (Dkt. No. 125) d&jlueserve argues that it and
Mindspirit “orally amended the contract to provide that Rajat Gupta and Anil Kumar
would receive the stock options instead of Mindspiritd” Evalueserve further contends
that “Mindspirit is estopped or denied from claiming a breach of contract because
Evalueserve reasonably relied to its detriment on Rajat Gupta’s request ta tiasfe
stock options to Mr. Gupta and Mr. Kumard. These arguments are premised on the
notion that Evalueserve issued stock options directly to Gupta and Kumar, or that it
transferred Mindspirit's stock options to Gupta and Kumar. There is, however,mo suc
evidence.

As an initial matter, the parties stipulateth Plaintiff[’'s] 85— that “Evalueserve has no
evidence that &ock option gantnotice reflecting Rajat Gupta [or Anil Kumar] as an
option holder for Evalueserve options ever existe&éePX 85, 11 1Gt1] Moreover,
Nand Gangwani Evalueserve’s chief financial officertestified that he had never seen
a stock option grant notice in the name of Rajat Gupta or Anil Kufiiar.759] Marc
Vollenweider— one ofthe founders of Evalueservdestified that he had never seen a



stock option grant notice in the name of Rajat Gupta or Anil Kurjiar.698] Alok
Aggarwal—- Evalueserve’s Chairman at all relevant timedso testified that no stock

option grant notice had ever been issued in the name of Rajat Gupta or Anil Kumar and
that this was a “mistake.[Tr. 906, 90T There are also-mails[in] evidence from
Evalueserve employees in which they recdhair inability to find any stock option

grant notice in th names of Gupta or Kumar. [PX 74, PX 77] In short, as the parties
havestipulated there is no evidence that a stock option grant notice was ever issued to
Rajat Gupta or Anil Kumar.

While Evalueserve concedes that no stock option grant notice wasswet to Rajat
Gupta or Anil Kumar, it points tolaoard resolution dated November 7, 2001, in which
the Evalueserve’soard authorized the issuance of stock options to Gupta and Kumar.
(Def. Oct. 6, 2019 Ltr. [Def. Oct. 6, 2019 Ltr. (Dkt. No. 127) aPX 19(Board
Resolution)] No reasonable jury could find that the November 7, 2001 beadiution
cited by Evalueserve is a substitute[farr] the functional equivalent off,] a stock option
grant notice.

Evalueserve’s chairman, MAggarwal, testified that the issuance of a stock option grant
notice is the first step in a multistep process leading to the issuance of #iocls.qTr.

at 974975, 978 Mr. Aggarwaltestified that every recipient of Evalueservstsck

options has received a stock option grant notAsed as | said, he further testified that
Evalueservenade. . . “mistaké in not issuing a stock option grant notice to Gupta and
Kumar. [Tr. 907]

Thestock optiorgrant] rotice issued to Mindspirit, together with the relasatk
option greement between Mindspirit and Evalueserve, are in eviderlaiasff's
Exhibit 1, [and these documents contain numerous important terms that are not
addressed in any fashion in the November 2001 besalutioncited by Evalueserve.

Thestock option gantnotice and thestock option agreement issued to Mindspirit
addressamong other thingg1] the vesting of the stock optio&] the number of shares
and exercise pric¢3] the method of payment; [4§hether Mindspirit could “exercise
[its] [O]ption only for whole shares of [Clommon [S]tock”; [&&curities law
compliance; [6}he term of the option$7] how options are to be exercised; andtf&]
transferability of optios. [PX 1] The November 7, 2001 boarelsolution states the
number of stock options granted to Gupta and Kumatr, the strike price, the vesting
schedule and expiration date, but otherwise contains none of the informatiomhsigt fo
the dock option gantnotice and thetock option agreementPX 19

The parties have also stipulated that.theNovember 2001 board resolution granting
options to Gupta and Kumar was never given to Mindspirit, Gupta or Kuoraio-the
members of Mindspirjtthose being/lalvika Kumar and Rosewood Partnerprior to
this litigation. [PX 85 11 12-13]

Given these circumstances, no reasonable jury could find that the board resdietion ci
by Evalueserve is ehfunctional equivalent of stock option gantnotice. In sum, there

10



is no evidence that Evalueserve issued stock options to Gupta and Kumar, anchthere is
evidence that Evalueserve ever transferred Mindspirit's stock options ta &ugpt

Kumar. Whilethere is certainly evidence that Evalueserve told Gupta and Kumar that
stock options had been issued to them, that is not the same as stock options actually
having been issued to them.

Parenthetically, | note that Evalueserve’s former chairfnAggamal, testified today
apparently for the first time in this lengthy and himaight litigation that the Mindspirit
options had been canceled. He testified that he discussed this with Evaluengsidés
counselMr. David Adler. There is no documentary evidence of any sort showing that
Evalueserve canceled the 480,000 Mindspirit options. Up to now, Evalueserve’s position
and Mr. Aggarwal’s position had been that Evalueserve had never issued options to
Mindspirit. In any event, there is no board resolution regarding the alleged ationell

of the [480,000] Mindspirit optionsThere is no written notice of any sort to Mindspirit
stating that the [480,000] Mindspirit options have been canceled. There is no email or
correspondence in which the canagdlia of the 480,000 Mindspirit options are discussed
and there is no written communication between the outside counsel, Davidahdler,
Evalueserve concerning the company’s alleged cancellation of the 480,000 Mindspirit
options and no written communication reflecting the conversation in whicAdgarwal
allegedly disclosed the cancellatiohthese options to Adler. In short, there is no written
evidence of any sort that Evalueserve canceled the option grant to Mindspirit.

In any event, the absenckavidence showing that a stock option grant notice was issued
in the name of Rajat Gupta or Anil Kumar is fatal to Evalueserve’s affirmativastfe
of oral amendment and estoppel, which | will now discuss.

As | noted, Evalueseneontends that any agreement to issue options to Mindspirit was
orally amended by the parties. More specifically, Evalueserve contends that an oral
amendmenftook] placein September 2001 when Guptitegedlyasked Aggarwal to

issue the options in his me and in Kumar’s name instead of in Mindspirit's name.
Gupta denies making any such requé¢st. 366] Aggarwal testified that Gupta made
this request[Tr. 907, 969]

“To be enforceable, an oral modification must possess all of the elements netessary
form a contract, including valid consideration.” [Cohan v. Movtady, 751 F. Supp. 2d
436, 442 (E.D.N.Y. 2010xeealsoChoice Money Transfer, Inc. v. Societe It
Change, Arimec, LLC, No. 17 CIV. 2639 (JSR), 2017 WL 6507108, at *4 (S.D.N.Y.
Dec. B, 2017) (same); Baraliu v. Vinya Capital, L.P., 765 F. Supp. 2d 289, 298
(S.D.N.Y. 2011) (same).]

Evalueserve’s oral amendment argument f&ilgitio, because there is no evidence that
Evalueserve performed. That is, there is no evidence that Evalueserve issueslinpti

the name of Gupta and Kumar. There is likewise no evidence of consideration flowing to
Mindspirit in exchange for its supposed agreement to give up its options.

11



Evalueservargues that there was consideration here because “Mindspirit avoided an
obligation to provide fielpg and guidance’ to Evalueserve.” [Def. Oct. 6, 2019 Ltr. (Dkt.
No. 127) at 2] But Aggarwal testified that Gupta did in fact provide the advice and
introductions that Evalueserve had bargained for. 878, 895] In shorthere is no
evidence that Mindspirit received any consideration or any benefit in exchanye for t
supposed oral amendment.

Evalueserve argues that “substantial performance of [a] contract by ties paase[s]

the defenses dfack of] mutuality and consideration.” [Def. Oct. 6, 2019 Ltr. (Dkt. No.
127) at 2) (quotingcientific Management Institute, Inc. v. Mirr@78 N.Y.S.2d 58 (2d

Dept. 1967)] Here, however][,] there was no substantial performance by Evalueserve [-]
no stock option grant notice was ever issued to Gupta or Kumar. In short, Evalueserve
will not be permitted to present an oral amendment affirmative defense to the jury,
because no reasonable jury could findfdetual predicates necessary to support such an
argument.

Evalueserve has submitted a proposed jury instruction addressing its affirmétiveede

of equitable estoppel. “[B]succeed on the defense of equitable estoppel, defendants
must establish three elements. These ftka’' misrepresentation by the plaintjiz]
reasonable reliance by the defendant,[8h@rejudice.” [Johnson & Johnson v. Actavis
Grp., No. 06 CIV. 8209 (DLC), 2008 WL 228061, at *9 (S.D.N.Y. Jan. 25, 2@38),
correctedFeb. 21, 2008) (quotindeltri v. Bldg. Serv. 32B-J Pension Fund, 393 F.3d
318, 326 (2d Cir. 2004)¥eealsoRich v. Orlando, 128 A.D.3d 1330, 1331 (4th Dept.
2015) (‘Theelementgertaining to the party asserting estoppel are (1) lack of knowledge
of the true facts; (2) good faith i@hce; and (3) a change of position”); Holm v. C.M.P.
Sheet Metal, In¢.89 A.D.2d 239, 235 (4th Dept. 1982) (same).]

Here, there is no evidence that Evalueserve “changed its position” in reliance arsGupt
supposed request to issue the options in his name and in Kumar’s hame rather than in
Mindspirit's name. Again, there is no evidence that Evalueserve issued a stook opt
grant notice to Gupta or Kumar.

To the extent that Evalueserve contends that it transferred Mindspirit's optiGupta
and Kumar at Gupta’s request, any reliance on Gupta for this action would not [have]
been reasonable. Section 6(g) of the Equity Incentivepgetandes that “[a]
nor]statutory[S]tock [O]ption shall be transferable to the extent provided in the
[O]ption [Algreement.”[PX 1] Under Section Eightf thestock option greement, the
“[O] ption is not transferable.[ld.] Given this unambiguous provision forbidding
transfer, Evalueserve could rf@ve reasonably relied on any reqaest Gupta to
transfer[]Mindspirit's options to Gupta and KumarSgeRandolph Equities, LLC v.
Carbon Capital, In¢648 F. Supp. 2d 507, 524 (S.D.N.Y. 2009) (holding thdiere

the terms of arunambiguous contract are inconsistent with the statements that form the
basis of the claim, the claiming party could not have reasonably relied on those
statements as a matter of law.” (quoting Banco, S.A. v. MBNA Am. Bank, N.A., 07
Civ. 0432 (LAP), 2008 WL 650403, at *11 (S.D.N.Y. Mar. 7, 20018)).]

12



(Tr. 119112(2)

IV.  JURY VERDICT AND EVALUESERVE'S POST-TRIAL MOTION

OnOctober 11, 2019he jury returned a verdict for Mindspirit, finding
Evalueservédiable for breach of contract. (Verdict (Dkt. No. 153 October 24, 201%his
Court entered judgment in favor of Mindspirit in the amount of $7,480,457.29. (Judgment (Dkt.
No. 155))

On November 21, 201&valueservemovedfor a new trialpursuantd Fed. R.
Civ. P. 59. (DefBr. (Dkt. No.158)) Evalueserveargues thathis Court erredn refusing to
instruct the jury orits oral amendment and equitable estogfétmativedefenses. Id. at 4)

DISCUSSION

LEGAL STANDARD

“Rule 59 of the Federal Rules of Civil Procedure permits a court, on motion, to
‘grant a new trial on all or some of the issuesafter a jury trial, for any reason for which a new

trial has heretofore been granted in an action at all in federalto8gringer v. Cedro, 894 F.

Supp. 2d 474, 481 (S.D.N.Y. 2012) (quoting Fed. R. Civ. P. 59(a)(1)(A)). “The decision to grant
a new trial pursuant to Rule 59(a) is committed to the sound discretion of thedigia”

Livingston v. Escrow, No. 08 Civ. 6576 (FPG), 2014 WL 1466469, at *2 (W.D.N.Y. Apr. 15,

2014) (citing_Sequa Corp. v. GBJ Corp., 156 F. 3d 136, 143 (2d Cir. 1998)& abimnt “to

order a new trial under Rule 59(a), it must conclude that the jury has reachiediglyser
erroneous result ar. .[that] the verdict is a miscarriage of justice,, it must view the jury’s

verdict as against the weight of the evidenddanley v. AmBase Corp., 337 F.3d 237, 245 (2d

Cir. 2003) (internal quotations and citations omitted). “Accordingly, ‘[o]n a motion fowa ne

trial, the moving party bears [a] heavy burderPfendergast v. Pac. Ins. CNo. 09 Civ. 6248
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(MWP), 2013 WL 5567656, at *5 (W.D.N.Y. Sept. 25, 2013) (quokitames v. MetreNorth

Commuter R.R.801 F. Supp. 954, 956 (D. Conn. 199d§d, 990 F.2d 622 (2d Cir. 1993)).

“Furthermore, ‘Rule 59 is not a vehicle for relitigating old issues, presehéncase under new
theories, securing a rehearing on the merits, or otherwise taking a “setatitbe appl&’

Kogut v. Cty. of Nassau, No. 06 Civ. 6695 (JS) (WDW), 2013 WL 3820826, at *2 (E.D.N.Y.

July 22, 2013) (quoting O’Connell v. Onondaga Cty., No. 09 Civ. 0364 (FJS) (ATB), 2013 WL

998598, at *1 (N.D.N.Y. Mar. 13, 2013)).
“[A] trial court should be most reluctant to set aside that which it has previously
decided unless convinced that it was based on a mistake of fact or clear evvgrasfthat

refusal to revisit the earlier decision would work a manifest injusticebutti v. United States,

178 F. 3d 114, 118 (2d Cir. 1999)The unsuccessful party’s disagreement with the court’s

decisions or conclusion is insufficient to obtain relief under Rule 59.” Ullman v.ust&b

Corp., 152 F. Supp. 2d 322, 326 (S.D.N.Y. 20@it)ng Farr Man Coffee, Inc. v. ChestéNo.

88 Civ. 1692 (DNE), 1993 WL 328854, at *1 (S.D.N.Y. Aug. 26, 1993)).
“An erroneous jury instruction requires a new trial unless the error isésshl

Callahan v. Wilson863 F.3d 144, 148 (2d Cir. 2017°A jury instruction is erroneous if it

misleads the jury as to the correct legal standard or does not adequatetytivdgury on the
law.” Id. (internal quotation marksmitted). “A litigant is entitled to an instruction on a claim

where that claims supported by evidence of probative valuddarris v. O’'Hare 770 F.3d 224,

238 n.9 (2d Cir. 2014) (quoting Anderson v. Branen, 17 F.3d 552, 557 (2d Cir. 1994)). “All that

a party needs to show is that there is some evidence supporting the theodythemstruction
so that a question of fact may be presented to the jury.” Id. (quBtanten 17 F.3d at 557).

But “[a] party is not entitled to have the court give the jury an instruction for wheech th no
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factual predicate in the trial recardMcCardle v. Haddadl31 F.3d 43, 52 (2d Cir.199%ee

City of New York v. Pullman, 662 F.2d 910 (2d Cir. 1981) (trial court’s refusal to give requested

damages instruction was appropriate, because the proposed damages remedy was rteti“suppor
by evidence of any probative value”).

Il. ANALYSIS

A. Whether Evalueserve OfferedEvidenceat Trial that
it Had | ssuedStock Options to Gupta andKumar

Evalueserve’'sffirmative defenses of oral amendment agditableestoppel
were premisedn the notion that hadtransferredMindspirit’s gock options to Gupta and
Kumar, after Gupta askedggarwalto make this change(Tr. 1193-94) Evalueserve contends
that“[b] ecause a reasonable jury could have found that Evaludsswed stock options to
Kumar and Gupta, the Court erred in not instructing the jury on oral amendment andléstoppe
(Def. Br. (Dkt. No. 158) at 9) (emphasis omitted3 this Court explained in its bench ruling
during trial, there is no evidence that Evalueserve issued stock options in theoh&upta and
Kumar. Indeed, all the evidence is to the contrary.

The partiestipulated that “Evalueserve has no evidence that a Stock Option
Grant Notice reflecting Rajat Gupar] . . . Anil Kumar asanoptionholder for Evalueserve
options ever existed.” (PX 85 11 10-11)uliiple Evalueserve witnessesncluding Chairman
Aggarwal, CEO Vollenweider, andFO Gangwant- testified that they hado knowledge of
stock option grant notices ever having been issued in the narGeptaf orkKumar. (Tr. 689
(Vollenweider), 759 (Gangwani), 906-07 (Aggarwalindspirit also introduced emails of
Evalueserve emplogsin which they discussed their inability to fietvalueservestock option

grant notice in the names of Gupta and Kumar. (PX 74, PX 77) Accordingly, as this Court
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ruled during trial, no reasonable juror could find thahlueserve had issustbck optionsn the
names ofGupta and Kumar.

As discussed above, Chairmaggarwal testified that the issuance of a stock
option grant notice is the first step in a mslep process leading to the issuance of stock
options. (Tr. 898, 974-975, 978-79 (Aggarwal)) Indeegharwaltestifiedthat “every recipient
of options fromEvalueserve” received a stock option grant not{de. 893 (Aggarwal))
According to AggarwalEvalueservesimply made a “mistakein not issuing stock option grant
notices to Gupta and Kumar(Tr. 907(Aggarwal)

Although Evalueserve pointedadNovember 7, 2001 Board Resolution
authorizingthe issuance dEvalueservetock options to Gupta and Kumar, there was no
evidence that the Board Resolution veasubstitute for a stock option grant notice. To the
contrary,Aggarwal testified that the issuanof a stock option grant notieeas a separate step
that precedethe issuance of a board resolution. (Tr. 88+75 (Aggarwal)) Moreover, as
discussed abovéhe Board Resolution lacked much of the information included in an
Evalueserve stock optiagrant notice- includinginformation related tohe method of payment,
whetherthe optionsould beexercised 6nly for whole shares of Common Stock,” securities law

compliancanformation how the optionsvereto be exercised, and the transferability of the

® Chairman Aygarwalwas the critical witness for Evalueseaterial, and he was not a credible
witness. His deposition testimony was inconsistent with his trial testimodyhia trial

testimony was internally inconsistent. During cregamination, he was impeached on a variety
of topics. Gee e.qg, Tr. 102-28, 1088-91, 1126-28) As discussed in this Court’s bench ruling,
after years ohardfought litigation Aggarwal raised for the first time trial the notiorthat the
Mindspirit options had been cancelled — an assertion for which there was no evidepient.s
(Tr. 1198) And with respect to Evalueserve’s admitted failure to issue a stock optin gra
notice to Gupta and Kumar, Aggarwal gave a series of shifting explanations, variously
attributing this omission to (1) “a mistake”; (2) Gupta tell&ggarwal not to bother issuing a
stock option grant notice to Gupta; (3) it “slipped our mind”; @d'startup[s] . . .make some
errors of these kinds unfortunately and we did.” (Tr. 900-07) (Aggarwal))
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stock option$. (ComparePX 1with PX 19 Moreover, he partiestipulated thathe Board
Resolution was neverrovided to Mindspirit, Gupta, thkumars, or Rosewoogrior tothis
litigation. (PX 85 1 12-13)'Evalueserve did not deliver copies of its Board Resolution[] dated
November 7, 2001 ...to Mindspirit[,] ... Rajda Gupta, Anil Kumar, Malvika Kumar, or
Rosewood Partners prior to this litigation.”). Given this evidence, no reasongbteyid have
found that the Board Resolutiovasthe functional equivalent ofstock option gantnotice,
which Aggarwal testified was sent to every Evalueserve option holder. (Tr. 893, 974
(Aggarwal))
Evalueservargues thaf\ggarwal’s testimonybout his September 2001

telephone call with Gupta — in which Gupta allegedly told Aggarwal not to bother sending Gupta
a stock option grant noticecreates a fact issue as to whether it was necessary for Evalueserve to
issue a stockptions grant notice. (Def. Br. (Dkt. No. 158) at 6) Aggaisviastimony on this
point wasas follows

| said I'll perhaps sent out option certificate or something like that. And then

[Gupta]said, well, thas not required. It's up to you but boamkblution is

definitely required and | believe | never sent these option certificate either to

[Gupta] or[Kumar]. . . .

... [Gupta] said as long as you put it in the register properly in the options
register properly and you do your, I'm oniyjerested in the results. .

| do not know exactly the words but he did say that as long as you put it in your
board resolution and in the options register, options spreadsheet pirdgctly
fine.. ..

® Evalueserveomplains thathe Court dichot “state that the missing terms were essential or
even why they were important.” (Def. Br. (Dkt. No. 158) at 7)sHnigument misses the point.
The issue is not whether the misstagns are “essential” fadhe issuance «ftock options, but
rather whethethe Board Resolution is somehow the equivalent of a stock option grant notice.
The differences in content between the Board Resolution and an Evalueserve tsbocrapt
notice undermines Evalueserve’s argument that the Board Resolution wasitadeag of a

stock option grant notice.
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Q. Now, did in fact Evalueserve to yourdwledge ever issue a stock option
grant notice to Mr. Gupta in person himself individually?

A. To the best of my knowledge, no, sir.

Q. Did Evalueserve ever issue a stock option grant notice to Mr. Kumar?

A. To the best of my knowledge, no, sir.

Q. And why was that?

A. | believe one, it was in hindsight it was a mistake but | believe because | was

talking to Mr. Gupta and he said, looksiOK as bng as you put it to the board

resolution and you get it all approved I'm okay with it. | talked to ffilmar].

It also slipped our mindln the first few years of a stamp not making any

excuses but you do make some errors of these kinds unfortunately and we did.
(Tr. 900-07(Aggarwal)

Even acceptind\ggarwal’s testimonyhatGuptatold him not to bother
sending a stock option grant notice, this testimony doesamdtadictor undermineghe
undisputed evidendbat the issuance afstock option grant notics a necessargtep in
Evalueserve’s process for issuing stock optionge . 893, 898, 974-75, 978-79
(Aggarwal))

Finally, without offeringany supporting citation® the trial transcript,
Evalueservargues that théparties’ future conduct* a reference tpost-2001 conduct —
demonstrates that Evaluesesteck options wera factissuedn the names oBupta and
Kumar. (Def. Br. (Dkt. No. 158) at 7r8Evalueserve appears tofieéerencing Gupta’s
unsuccessfuhttempt to exercise thevalueserve options in his own nameApril 2011 —a
decade after thelyad beenssuedo Mindspirit— after Aggarwal tolchim that Evalueserve had
issued options in Gupta’s name, and thiatilare toexercige themimmediatelywould result in

negative tax consequencegd.r. 40514 (Gupta)) The fact that in 2011 ten years after the

Evalueserve stock options had been issued to Mindsitvealueserve representedGaopta that
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options had been issued in his and Kumar’'s nasesPX 43)does not -in the circumstances
of this case- constitute evidence that Evalueserve stock optiaakn factbeen issued in the
names of Gupta and Kumar.

In sum, based on the evidence offered at trakeasonable juror could conclude
that Evalueserve had issued stock options to Gupta and Kéwmaliscussedelow,the absence
of evidence showing th&valueserve issuestock options in the names of Gupta &uar is
fatal to Evalueserve’s oral amendment and equitable estdpfazises.

B. Oral Amendment

Evalueserve acknowledgtdsat Evalueserve'€quity Incentive Plan barsral
amendmentto the Stock Option Agreemetiut argues that Gupta aAggarwalnevertheless
agreed to orally amend the Stock Option Agreement by changing the recipient of thes&value
stock optiongrom Mindspirit toGupta and Kumar. (Def. Br. (Dkt. No. 158)&Def. Pretrial
Br. (Dkt. No. 100 at2) Evalueserve goes on to argue that — had the Court instructed the jury on
its oralamendment defensethe jurywould have found that Evalueserve performed its
obligations under therally amendedgreemenby transferring Mindspirit'sstock options to
Gupta and Kumar(Def. Br. (Dkt. No. 158) at 9)

“New York law generally recognizes and enforossnfractuatlauses that

prohibit oral modification].” Ba Chub Cay, LLC v. McCrory, No. 08 CIV. 5217 (JSR), 2009

WL 976826, at *2 (S.D.N.Y. Apr. 8, 2009) (citing N.Y. Gen. Oblig. Law 8§ 15-3))1(1
“However, the parties may waive a-noal modification clause, and an oral modification ‘may

be enforced even in the absence of a writing if either party has partiallymped under the

" This Court hagreviously ruled that New York law governs (Memorandum Opinion & Order
(Dkt. No. 90) at 26 n.7, 38-45), and Evaluesernew trialmotion does not challenge the
application of New York law.
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terms of that oral agreement.Assembly Point Aviation, Inc. v. Richmor Aviation, Inc., No.

1:13-CV-298 FJ9 (DI, 2016 WL 7742808, at *6 (N.D.N.Y. Mar. 14, 2016) (quotherrill

Lynch Interfunding, Inc. v. Argenti, 155 F.3d 113, 121 (2d Cir. 1998)). “Under this doctrine, an

oral agreement may modify a preexisting written agreement if (1) there hagdraah
performance of the oral modification and (2) that partial performance is unequivedaiigble
to the oramodification— that is, the conduct constituting the alleged partial performance must

not be compatible with the written agreemern¥boney v. AXA Advisors, L.L.C., 19 F. Supp.

3d 486, 504 (S.D.N.Y. 2014) (citirRose v. Spa Realty Assocd2 N.Y.2d 338, 343-44 (1977)).

“To be enforceable, an oral modification must possess all of the elements

necessary to form a contract, including valid consideration.” Baraliu v. \Qatal, L.P., 765

F. Supp. 2d 289, 298 (S.D.N.Y. 2011) (quoting Cohan v. Movtady, 751 F. Supp. 2d 436, 442

(E.D.N.Y. 2010)). “Under New York law, consideration is defined as ‘some rightesferofit
or benefit accruing to one party, or some forbearance, detriment, loss, or raipormgiuzn,

suffered, or undertaken by the other.” Alpha Capital Anstalt v. Real Goods SolaBlhd-.

Supp. 3d 623, 630 (S.D.N.Y. 2018) (quoting Hamer v. Sidway, 124 N.Y. 538, 545 (1892)).

Evalueserve’s oral amendment affirmatdefense failgs a matter of laior two
reasons. Firspo reasonable juror could conclude ttire was substantial performance of the
allegedoral modificationbecause, as discussed abakiere is noevidence thaEvalueserve
performed byissung stock options in the names of Gupta and Kumar. Given that none of the
480,000 option# dispute wereverissued to Gupta and Kumar, no reasonable juror could have

found thatEvalueserveerformed or substantially performe8eeTriboro Quilt Mfg. Corp. v.

Luve LLC, No. 10 CV 3604 VB, 2014 WL 1508606, at *11 (S.D.N.Y. Mar. 18, 2014) (noting

that there is n¢'simple test for determining whether substantial performance has been
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rendered” but that one factor is the “ratio of thegormance already rendered to that

unperformed”) (quoting Hadden v. Consol. Edison Co. of New York, 34 N.Y.2d 88, 96 (1974)).

Second, no reasonable juror could fthdt theallegedoralamendmenivas

supported by consideratiokeeErshow v. Site Holdings, Inc., No. 95 CIV. 2451 (RPP), 1995

WL 384457, at *4 (S.D.N.Y. June 28, 1995)A]'n agreement unsupported by consideration is
invalid. . .. Fresh consideration is required for an oral modification of a written contra@t.
(citations omitted).Evalueserve has argued that there was consideration because Mindspirit
avoided an obligation to provide help and guidance to Evalueserve. (Def. Br. (Dkt. No. 158) at
10) But Chairmam\ggarwaltestifiedthat Gupta provideBtvalueserve witlhelp and guidance —
including strategic advice and introductions to important potential clieensr-after the alleged
oral amendment(Tr. 878-80, 895 (Aggarwal)) Accordingihe alleged oral amendment did
not relieveMindspirit of any obligation owed to Evalueserve.

Evalueservédurthercontendghat Mindspirit was ainvestment vehicle without
employees, and therefatfee jurycould infer that “Gupta was providing the advice and
introductions in his individual capacity rather than as an agent for MitdsgiDef. Br. (Dkt.

No. 158) at 10) fe evidencat trialshowed, howevethat— both before and after the alleged
oral modification—the parties expectgdupta, not Mindspiritto assistevalueserve. (Tr. 876-
80, 895 (Aggarwal)) And givermatMindspirit wasat all timesan investment vehicleithout
employees, the only reasonable view of the evidence was that the parties understeogtthat
would be providing “help and guidance” to Evalueserve as Mindspirit's aEnt895

(Aggarwal))
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Citing Aggarwal’s testimony, Evalueserve contetidd Guptatold Aggarwal that
the transfeof stock options into his name would hélipn avoid “future problems?® (Def. Br.
(Dkt. No. 158) at 9)Thetrial evidence contains no explanation as to the “futooelpms”

Gupta was allegedly trying to avoid. In any event, any benefit to Gupta from the change in
option holdemwould not constitute consideration to Mindspirit.

Finally, Evalueserve arguésat theallegedissuance of options to Gupta and
Kumarreduced Evalueserveisofits. (Def. Br. (Dkt. No. 158) at 10As an initial matter
even if this were true that effect would not constitute consideration flowing to Mindspirit. In
any event, there was no eviderat trial as to the relative castEvalueserve of issuing options
to Mindspirit as opposed tater transferring ore-issuing those same options to Gupta and
Kumar. The evidence cited by Evalueserve referthe expense associated wigbuing stock
options generally (id. (citing Tr. 904-0Bdgarwa))), andEvalueserve cites no evidence
demonstratinghat transferring or ré&ssuing the stock options to Gupta afumarwas more
expensive thathe original issuance of these same optiorMdindsprit. In sum, no reasonable
juror could have found that the alleged oral amendment was supported by consideration.

Becausehere was no evidence at tridldt (1) Evalueserveperformed or
substantidy performedunder theallegedorally amendedgreementor (2) the allegedoral
modificationwas supported by consideration, Evalueserve was not entitled to a jury instruction
concerning its oral amendment affirmative deferidarris 770 F.3d at 238 n.& partyseeking

a jury instruction has the burden to present “evidence supporting the theory behind the

8 The transcript says “avoid any potential information” as opposedtiaré problems(Tr. 899
(Aggarwal)), but Evalueserve attributes this wording to a transcription error, imagdtit does
not argue otherwise. (Def. Br. (Dkt. No. 158) at 9 RI2f. Opp. (Dkt. No. 165) at 15)
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instruction so that a question of fact may be presented to the jury’™) (quotingséngdé® F.3d
at 557).

C. Equitable Estoppel

Evalueserve contendsat itrelied on Gupta’s statements in issuing the stock
options in the names of Gupta afdmar, and thatMindspirit shouldthereforebe estopped from
seeking enforcemenf theparties’ agreement(Def. Br. (Dkt. No. 158) at 10; Def. Reply (Dkt.
No. 168) at 11)“[T] o succeed on the defense of equitable estoppel, defendants must establish

three elements. These are: ‘(1) a misrepresentation by the plainttfagnable reliance by

the defendant, and (3) prejudice.” Johnson & Johnson v. Actavis Grp., No. 06 CIV. 8209
(DLC), 2008 WL 228061, at *9 (S.D.N.Y. Jan. 25, 20@8) correctedFeb. 21, 2008) (quoting

Veltri v. Bldg. Serv. 32B-J Pension Fund, 393 F.3d 318, 326 (2d Cir. 2@@¢glsoRich v.

Orlando, 128 A.D.3d 1330, 1331 (4th Dept. 2019hgelementgertaining to the party
asserting estoppel are (1) lack of knowledge of the true facts; (2) good faititcegland (3) a
change of position”).

Here, here is noevidence that Evalueserve changed its position in reliance on
Gupta’sallegedrequest to issue the options in his &uwinars name. As discussed abovthae
is no evidence that Evalueserve ever actuadiyed stock options to Gupta and Kum&ee,

e.q., Reisler v. 60 Gramercy Park N. Corp., 88 A.D.2d 312, 317 (1st Dep’t 198 (titable

estoppel” where there was “no change of position” and “no performance”).

Moreover,any reliancédy Evalueserve on Gupta'’s allege@l request to transfer
Mindspirit's options to Gupta and Kumar, orissue them in the names of Gupta and Kumar,
would have been unreasonablehe Stock Option Grant Notidévalueserve issued to Mindspirit

statesliat any amendmenitsustbe in writing. (PX 1 at DEFO000039) Moreov8ection 6(g)
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of Evalueserve’€quity Incentive Plaprovidesthat “[a] nonstatutory Stock Option shall be
transferable to the extent provided in the Option Agreement” (PX 1 at DEF0O000033)eand t
Stock Option Agreemestateghat the “Option is not transferabl&.[PX 1 at DEF0000022)
Given thatoral modifications and transfeage not permittedinder the governing documents,
Evalueserve could not have reasonably relied on Guallaged requediy telephoneto transfer
Mindspirit’s options to Gupta and Kumar.

Courts addressing claims of equitable estoppek repeatedly held thiais

unreasonable to relyn oral representationisatcontradict a written contractexpress term&’

See e.g., Cent. New York Laborers’ Health v. JWJ Indus., Inc., No. 62319 (NAM)

(DEP), 2015 WL 12564221, at *11 (N.D.N.Y. Mar. 5, 2019pgfendant’s] ... equitable
estoppel [argument] based on the oral modifications . . . is . . . unavailirgiven.the clear
language of the . . . camactual terms to which the parties were bound, it was unreasonable for

[defendant] to rely on any oral modification.”); King v. Unique Rigging Corp., NaCU13797

(DL (VVP), 2005 WL 2290585, at *4 (E.D.N.Y. Sept. 20, 2009)€fendants are not entitled
to an equitable estoppel defense. . . . It was unreasonable for defendants to rely on aag suppos
oral modification. . .because the language in the [labor contreegirly set forth contractual

terms, to which the parties were bolind1407 Broadwayeal Estate LLC v. TsuB6 Misc. 3d

® Vollenweider testified thaEvalueserve stoctiptions do not become “live” until they receive
board and regulatory approval (Tr. 579-80 (Vollenweider)),Eralueserveites this testimony

in arguingthat Evalueserve stoakptions ae freely transferablprior to board and regulatory
approval. (Def. Br. (Dkt. No. 158) at 7) The stock option grant notice issued to Mindspirit
stateshowever, that the options are not transferable, and nothing in the grantsogtiests that

the restrictions on transferability only apply after board and regulatory appi@all (Stock

Option Grant Noticp

10 Evalueserve complains that this Coutitnch ruling relies on promissory estopgeses

rather tharequitable estoppelases (Def. Br. (Dkt. No. 158) at 11) As thase<ited in this

Order demonstrateparts have reached the same conclusion in the context of equitable estoppel.
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1219(A), 959 N.Y.S.2d 90 (N.Y. Sup. Ct. 2012) (“The Court finds defendants’ argument
regarding the applicability of the doctrine of equitable estoppel insufficienismaariable issue
of fact. Defendants do not skwv reasonable reliance on the representations by plaintiff.
[B]oth parties were involved in discussions about a modification of the |elaseever, since
there was no written modification of the lease it was not reasonable for defetodatyson
plaintiff’s oral representations].]”)

Reliance on &elephone calfrom Guptawould have been all the more
unreasonable given that Gupta madclear authority teransfer options away from Mindspirit.
Although Gupta facilitated Mindspirit's investment in Evalueserve, Gupta had no ownership
st&ke in Mindspirit and noapparentauthority to transfeits assets to himselfSeeAdriana Dev.

Corp. N.V. v. Gaspar, 81 A.D.2d 235, 237 (1st Dep’'t 1981) (“Even a general power to an agent

does not include the power to convey his princgpploperty to himself.”) Because no
reasonable juror could have found that Evalueserve reledch less reasonably reliecon
Gupta’s allegedtatementd:valueserve was not entitled to a jury instruction concerning its
affirmative defense afquitable estoppel.

CONCLUSION

For the reasons stated above, Defendant Evaluésamedon for a new trial
(Dkt. No. 157 is denied.The Clerk of Couris directed tderminate the motion artd close this
case.

Dated:New York, New York
July 4, 2020

SO ORDERED.

ol 2. Londpe

Paul G. Gardephe
United States District Judge
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