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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SARAH RAMOS, ANGEL SUAREZand
WILLIAM SUAREZ,
OPINION AND ORDER

Plaintiffs,
15 Civ. 6085ER)
- against

CITY OF NEW YORK, DEHECTIVE ABDIEL
ANDERSON,DETECTIVE JOSE
MARRERO, DETECTIVE BAVID J.
ROBERTS, SERGEANT ABEL BONES,
POLICE OFFICIR JONATHAN WALLY, and
JOHN and/or JANE DOES

Defendants

Ramos, D.J.:

Plaintiffs Sarah Ramos, Angel Suarez, and Willanarezoring this actiorpursuant to
42 U.S.C. § 1983 and New York State lagainsthe City of New York, Detectives Abdiel
Anderson, Jose Marrero, and David J. Roberts, Sergeant Angel Bones, and Paere Offi
Jonathan Wallytogether, “Defendants”) Plintiffs assert claims for, among other things,
unreasonable search and seizure, false arrest, false imprisonment, araispli@secution in

violation of their Fourth and Fourteenth Amendment rights.

Before this Court is Defendants’ motion for summary judgment. For the reasons

discussed below, Defendantsbtion iSGRANTED in part and DENIED in part.
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|. Background?

On August 2, 2012, Plaintiffs Sarah Ramos and her husband, Angel Suarez, went to a lot
locatedbetween 2315 and 2317 Morris Avenue in the Bronx, New York. Defs. 56.1 § 3. The lot
is situated between two buildings and includé®at area, shed, and back area accessible only
through the shed. Pls. 56.1%. Plaintiffs claim that the areahich they describesaa
community garderhad plants and pigeon coops, and that a dog was kept on tlha Bty 45,

48.

That day, dressed in plainclothes, Detective Jose Marrero angantynBetectivd.opez
of Bronx Narcoticsvereconducting observations for suspicialrsig activity in the area df83¢
Street and Morris Avenue. Defs. 56.1 § 2.approximately noon, Detective Marrero
communicatedia radioto afield team that included Sergeant Angel Bones and Detectives
David Roberts and Abdiel Anders@ogether, hie “Officer Defendants’)that he had observed a

drug transactiotake placet thelot,? that the allegebuyerwas female, Hispanic, and light

I The following facts are drawn from Defendants’ Rule 56.1 Stateafdudisputed Material Facts (“Defs. 56.1"),
Doc. 65, and Plaintiffs’ Rule 56.1 Couni8tatement in Opposition to Defendants’ motion for summary judgment
(“Pls. 56.1"), Doc. 71, and the parties’ supporting suboissi

Defendants argue that the Court should strike Plaintiffs 56.1 statbewaise, among other things, it is
“inappropriately refete with narrative argument.” Defendants’ Reply Memorandum wfiba=urther Support of
their Motion for Summary Judgme¢iDefs. Reply Mem® (Doc. 81)at 1-2. Defendants’ 56.1 statement is ten
pages long. Plaintiffs’ 56.1 statement consists of thiy pages, twentpne of which are devoted to challenging
Defendants’ facts. The remaining pages provide an alternegig®on of the events. While some of Plaintiffs’
statements include proper citations to documents in the record, mampaopér arguments. For example,
Plaintiffs include an entire discussion of the NYPD Patrol Guide Proegdund the chain of evides—for
approximately six pagesin order to challenge whether Detective Anderson in fact recovered drogghedot.

Yet, Plaintiffs do not make this argument in their memorandum. Toxthatdhat Plaintiffs attempted to bypass the
Court’s twentyfive page limit for memoranda by including arguments in their S&tement, it is improper.

Consequently, where Plaintiffs’ 56.1 statement makes impragements, the Court has not relied on it.
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skinned, and that shedleft the lot andvas headedorthbound on Morris Avenue towards
184" Street. Id. at ff 3,7. Specifically,Defendants rely on Detective Marrero’s deposition in
which he stated that he saw Ramos direct a woman to Angel and Angel give the sroall
objects in exchange for U.S. currency. October 26, 2016 Deposition of Jose MarremreiGMar

Dep.”) (Doc. 66, Ex. O) 15:22-17:21.

Plaintiffs dispute that Detective Marrero actuallyserved drug transaction and claim
that that heonly saw a woman enter the she@dh a man and then exit tisedand look at an
object in her hand$.Pls. 56.1 { 3Plaintiffs rely on the testimony Detective Marrero gave at a
General Order 15 hearing (“GT%”) held on the same day as the arrests at approximately 6:00

pm. At the hearing Detective Marrero stated:

There was a female white that arrived at teation, she entered, she said hello to

a female Hispanic that was standing in front of the clubhouse. And then she met
up with a male Hispanic, with a . . . white tank top, which she then entered the
location with. Thereafter, a second male Hispanith wiwhite tshirt followed in.
Moments later, the female white, came out of the location. | noticed that she looke
at something in her hands . . . She then continued outside . . . the clubhouse and
said . . . goodbye to the Hispanic that she had liyitsaid hello to. She left the
location. We put that description over the pdmpoint radio, to members of the

field team . . . later they stopped [her] in the vehicle and found her in possession of
some quantity of crackecaine.

Id. at 62. Notably, Defendant Marrero made no mention at the GO-15 hearing of actually

witnessing the hantb-hand exchange between Angel and the woman.

3 A GO-15 hearing is held whenever a member of the NYiRbharges his weapon while on duty. Here, thelGO
hearing was held to investigate the circumstances under which Detectivedwhsmrarged his weapon resulting in
the death of the dog that was kept on the lot. Defendants’ Local Qieil8.1 Couterstatement‘Defs. Couner
Reply 56.1") (Doc. 79) at 1%ee alsdlranscript of Interview of Detective Marrero (“GTb Hearing Transcript”)
(Doc. 80, Ex. X).



After receiving the radio communication from Detective MarrBretective Roberts
arrested the womasndupon searchingdt, found two bags of crack cocaine in her purse.
Defs. 56.1 1 8-9Sergeant Bones and Detectirderson were present for the womaareest
but did not arrest her themselvdd. at | 10. Sergeant Bones informed DetectMarrerc—
who was not present ftine arrest-that thewomanhad been arrested and that drugs were

recovered from her pursed. at { 12.

After thewoman’sarrest,Detectives Roberts and his nparty partner Detective Gines,
along withDetective Anderson, and Sergeant Bomeseeded tthelot area. Id. at [ 13-14.
While en route, Detective Marrero radioed thatsaw a man with a white tank top, who he had
previously seen interacting with the woman, leaving the lot and walking northbound on Morris
Avenue. Id. at{ 15. Detectives Roberts and Ginfegind a man matching the description, who
was later identified as Angel, astbpped him.ld. at{ 19. Defendants claim that Detective
Gines arrested Ang8luarez Following Angel’'sarrest, Detective Roberts proceeded to the lot
areawhere hesaw Sergeant Bones standing vattvomanater identified as Sarah Ramos, and a
non{party male, David Georgdd. at{{ 22, 25. BotfiRamosandGeorgeweresubsequently

arrested inside of thetl. Id. at{ 25.

4 Plaintiffs also dispute that Detective Roberts found drugs on the wbetanise he did nobdument that finding

in his activity log and the woman was never convicted of drug possess®orb6H! § 9.In response, Defendants
attach the woman'’s arrest form which states that she was “found to eesespion of crack cocaine,” the criminal
comgaint charging her with possession, and the transcript of the pleadneBeclaration of Lucienne Pierre in
Support of Defendants’ Reply MotionRierre ReplyDecl.”) (Doc. 80),Ex. V. The government ultimately charged
the woman with disorderly conduct, to which she pled guilty.
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At some point after arriving at the lot, tdficer Defendantsvere made aware that a
man, later identified as William Suarez, was ingltkeshed.Id. at | 26. The parties’ allegations

diverge significantly with respect to the eveletsding up to William’s arrest.

The Officer Defendants claim that Detective Marrero ¥éiam run towards the luk
of the lot and throvan objectover the fenceld. at 1 27-29.They further claim thabetective
Anderson, found three bags containangck cocaine by William’s feet where he was seizedi
upon a search of the area on the other side of the fence,dowattlitionathirty-five bagsof
crackcocaine Id. at T 33. Plaintiffs claim, however, that William was already in the bada
of the lot when the Officer Defendants arrived, that he did not have drugs in his possesision, a
that he did not throw anything over the fence. Pls. 56.1 Y\@Biam was arrestetiehind the
shed. Defs. 56.1 1 31; PIs. 56.1 § &&fendants claim thaVilliam was searchemhcident to
the arrest anthat$3,786 in cash was found on his perstih.at  34. Defendants also claim
thatupon searching Angel, they retrieved $365 in cddhat | 35. After the arrestsRlaintiffs
were gatheredt the font of the lot and eventually taken to thé"48ecinct where they were

processed. Pls. 56.1 § 77.

Detective Anderson, as the assigned arresting officer, was responsiblmfietiog the
arrest paperwork. Defs. 56.1 { 3Blaintiffs were charged with criminal possession of a
controlled substance in the third degree with intent to sell, criminal sale of all@mhtubstance
in the third degree, and criminal sale of a controlled substance in the seventh égréé.1
106. The Officer Defendants claim that the informatDetective Anderson included in the
arrest reports was based on the information he hatveecieom Detective Marrero who
observed therug transaction Defs. 56.1 { 38Detective Anderson also sigd the Criminal

Complaint against Plaintiffsld. at | 39.



On September 21, 2012, a grand jury returned a true bill against Plaintiffs. Pls. 56.1
107. Both Angel and William filed a motion to inspect the grand jury minutes and dismiss the
indictment. On March 22, 2013, thiminal court denied Angel’s motion to release the grand
jury minutes and found that although the evidence before the grand jury was “quite thag” it w
legally sufficient to support the charges against Angel. Pierre Decl. Ex. thoWrcaveat, the
court alsadenied William’s motion to release the grand jury minutesfandd that the evidence
before the grand jury was sufficient to support the charges againstcix. L. On June 10,
2015, after “numerous” court appearasgcall of the charges against Plaintiffs were dismissed

speedy trial grounds, pursuant to N.Y.C.P.L. 8§ 30.30. Pls. 56.1 1 115, Defs. 56.1 1 43.

IlI. Procedural History

Plaintiffs filed the Complaint on August 3, 2015s&rting five causes of action: (1)
Section 1983 claim for violations of their Fourth and Fourteenth Amendment rightéoi(2)!
liability; (3) violation of the New York State Constitution; (4) malicious prosecution; and (5)
respondeat superiorDoc. 1. Defendats City of New York, Detectives Marrero, Anderson, and
Roberts filed an Answer on November 9, 2015. Doc. 16. On December 21, 2015, Plaintiffs filed
an Amended Complaint, adding Sergeant Angel Bones and Police Officer JonathansWally a
defendants. Doc. 18Approximately one year laternddecember 16, 2016, Defendants filed a
letter requesting a pmaotion conference to seek leave to file a motion for summary judgment.
Doc. 58. On February 6, 2017, Plaintiffs informed the Court that theywithr@rawing their
excessive force claim#cluding the only claim againBolice Officer Wally and also clarified
that they were not asserting/nellclaim. Doc. 63. Defendants filed the instant motion for

summary judgment on February 24, 2017. Doc. 64.



L egal Standard

Summary judgment is appropriate where “the movant shows that there is nmegenui
dispute as to any material fact.” Fed. R. Civ. P. 56(a). “An issue of fact is ‘géifuhre
evidence is such that a reasonable jury could return a verdict for the non-moving Sarigd
v. ElImsford Union Free Sch. Dis812 F. Supp. 2d 454, 467 (S.D.N.Y. 2011) (citB@R Joint
Venture L.P. v. Warshawsky59 F.3d 133, 137 (2d Cir. 2009)). A fact is “material” if it might
“affect the outcome of #hlitigation under the governing lawld. (quotingMiner v. Clinton Cty.
N.Y, 541 F.3d 464, 471 (2d Cir. 2008)). The party moving for summary judgment is first
responsible for demonstrating the absence of any genuine issue of materi@efotex Cop. v.
Catrett 477 U.S. 317, 323 (1986). If the moving party meets its burden, “the nonmoving party
must come forward with admissible evidence sufficient to raise a genuinefdsgefor trial in
order to avoid summary judgmentSaenger v. Montefre Med. Ctr, 706 F. Supp. 2d 494, 504
(S.D.N.Y. 2010) (internal quotation marks omitted) (quotlagamillo v. Weyerhaeuser C&36
F.3d 140, 145 (2d Cir. 2008)).

In deciding a motion for summary judgment, the Court must “construe the falaés in t
light most favorable to the non-moving party and must resolve all ambiguities andltira
reasonable inferences against the movaBtdd v. Omya, In¢.653 F.3d 156, 164 (2d Cir. 2011)
(quotingWilliams v. R.H. Donnelley, Cor@B68 F.3d 123, 126 (2d Cir. 2004)). However, in
opposing a motion for summary judgment, the non-moving party may not rely on unsupported
assertions, conjecture, or surmisgoenaga v. March of Dimes Birth Defects Fouid. F.3d
14, 18 (2d Cir. 1995). The non-moving party must do more than show that there is “some
metaphysical doubt as to the material factd¢Clellan v. Smith439 F.3d 137, 144 (2d Cir.

2006) (internal quotation marks omitted) (quotigtsushita Elec. Indus. Co. v. Zenith Radio



Corp.,, 475 U.S. 574, 586 (1986)). To defeat a motion for summary judgment, “the non-moving
party must set forth significant, probative evidence on which a reasonabledacteould

decide in its faor.” Senng812 F. Supp. 2d at 467-68 (citiAgderson v. Liberty Lobby77

U.S. 242, 256-57 (1986)).

Nonetheless'summary judgment may not be granted simply because the court believes
that the plaintiff will be unable to meet his or her burden ofyasisn at trial. There must either
be a lack of evidence in support of the plaintiff's position or the evidence must be so
overwhelmingly tilted in one direction that any contrary finding would consttlear error.”

Danzer v. Nordesys., Ing.151 F.3d 50, 54 (2d Cir. 1998) (citations omitted).
V. Discussion

A. Section 1983

Section 1983 grants a right of action to any “citizen of the United States or othaar pers
within the jurisdiction thereof” who has been deprived of “any rights, privilegesyrotnities
secured by the Constitution and laws” by a person acting under color of sta##2a).S.C. 8
1983. To state a claim under Section 1983, a plaintiff must allege that: (1) a cigieidsiey the
Constitution or federal law was violated by defendants, and (2) the allegedwiolais
committed by a person acting under color of state lam. Mfrs. Mut. Ins. Co. v. SullivaB26
U.S. 40, 49-50 (1999)Here,Plaintiffs allege among other thingshatthey were falsely
arrested, subjectdd anunreasonablsearch and seizyrandmaliciously prosecuteth

violation oftheir Fourth and Fourteenth Amendment rights.

1. FalseArrest

Defendants move for summary judgment on Plaintiffs’ false arrest allagatgainsthe
Officer Defendants Defendants’ Memorandum of Law in Support of Their Motion for

Summary Judgment (“Defs. Memo”) (Doc. 67) at 8—10. §&ction]1983 claim for false arrest
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derives from the Fourth Amendment right to remain free from unreasonableeseizhich
includes the right toemain free from arrest absent probable cauda€gly v. Couch439 F.3d
149, 151 (2d Cir. 2006)To establish a claim for false arrest un8ection 1983, a plaintiff must
prove: (1) that the defendants intentionally confined plaintiff; (2) that gfamés conscious of
the confinement, (3) did not consent to it, and (4) that the confinement was not otherwise
privileged. See Jocks v. Tavernje816 F.3d 128, 134-35 (2d Cir. 2003) (quotiBrgughton v.
State 37 N.Y.2d 451 (1975)).

Defendants do not contest that Plaintiffs have properly alleged the festdl@ments of
their false arrest claim. Thus, the only disputed element is whethemrésés were otherwise
privileged;i.e., whether the Officer Defendants had probatduseo arrest Plaintiffs.If the
Officer Defendants had probable cause to arrest Plaintiffs, then the confinementégedahd
constitutes a complete defense to a false arrest claowington v. City of N.Y171 F.3d 117,
122 (2d Cir. 1999) (quoting/eyant v. Okstl01 F.3d 845, 852 (2d. Cir. 19963ge also
Simpson v. City of New Y@rk93 F.3d 259, 265 (2d Cir. 2015) (notthgt to avoid liability for
a claim of false arrest, an arresting officer may demonstrate that Ipedieible cause for the
arresj.

The existence of probable cause may be determined as a matter of law on summary
judgment where there is no material dispute as to the relevant events and knoitedge
officers. See Weyantl01 F.3d at 852. “[P]robable cause to areesits when the officers have
knowledge or reasonably trustworthy information of facts and circumstdratesre sufficient to
warrant a person of reasonable caution in the belief that the person to be arsestedrhated

or is committing a crime.” Id. When determining whether probable cause exists, courts are to

5> The validity of an arrest does not depend upon a findinghkairrested person is guilt@f. Lee v. Sandbeyd 36
F.3d 94, 102103 (2d Cir. 1997) (explaining that the circumstances giving rise to protaise exist independently
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“consider those factsvailable to the officeat the time of the arrest and immediately before it”
and must render a decision based upon “the totality of the circumstai@agtta v. Cowley,
460 F.3d 388, 395 (2d Cir. 2006) (citation omitted) (emphasis in origsesd)also Devenpeck v.
Alford, 543 U.S. 146, 152 (2004) (“Whether probable cause exists depends upon the reasonable
conclusion to be drawn from the facts known to the anggiificer at the time of the arrest.”)

The Officer Defendants argue that probable cause existed for the arrest lstactee
Marrero observed handto-handdrug transaction between Angel aam@omanand that the
other Officer Defendantare entitled to qualified immunity because tihegsonably relied on his
observations to conduct the arréstBefs. Memo at 10Plaintiffs claim that probable cause did
not exist because at the &G hearingDetectiveMarrero did not testify to having observad
handto-handdrug transactionbut rather individuals walking in and out of t#teed Pls. 56.1
3.

I. DetectiveMarrero

To be sure, if the Court were to rely only on the versiotime events that Detective

Marrero provided inthe Criminal Corplaint, it would have no trouble concluding that probable

cause existed. Howeveaking the facts in the light most favorable to Plaistidf reasonable

of the ultimate validity of the allegations within a given complasdg also Mesa v. City of N, ¥Xo. 09 Civ. 10464
(JPO), 2013 W 31002, at *10 (S.D.N.Y. Jan. 3, 2013) (“[F]alse arrest and imprisontumemon the validity of the
initial detainment, rather than on thitimate dispositiorof the charges, as probable cause forms the heart of the
inquiry, rather than the eventual uéisat trial.”) (emphasis in original)Therefore, the Court does not consider the
criminal court’s dismissal of the indictment on speedy trial groimis probable cause analysis.

6 Defendants also argue that Plaintiffs’ false arrest claim against Detectivertails because Plaintiffs were
ultimately indicted. Defs. Memo at 8. They assert that the indictment ceeatbsttable presumption of probable
cause for Plaintiffs’ arrestid. This argument fails as a matter of laMcClellan v. Smit, 439 F.3d 137, 145 (2d
Cir. 2006)(“[T] he New York Court of Appeals has expressly held that the presumptioobafye cause arising
from an indictmentapplies only in causes of action for malicious prosecution and isytotaplaced when applied
in false [arrest] action$.) (quotingBroughton v. Stat87 N.Y.2d 451, 4561(975))
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jury could concludehat probable cause did not existarrestlaintiffs for thecriminal sale of
controlled substandeecause of the apparent discrepancy between Detective Marrerds GO
testimony and his statements in the Criminal Compldfrthe jury credits the GEL5 testimony,
which was taken on the very same dayh&sarrests, they may @emnine that Detective Marrero

did notactuallyobserve a drug transaction and therefore did not have probable cause to arrest.
At the GO15 hearingDetective Marrero claimed that he had been stationed in the area around
the lotas part of a bupndbust operation. At around nodme saw a woman walk towards the
shed, speak tRamos then head inside witAngel. When the womaaxitedthe shed, she

looked at something in her hand3etective Marrero then communicated this obagon to the

field team who stopped the woman and found crack-cocaine in her possds$madfficer
Defendants assumgldased on Detective Marrero’s communication, that the woman had
purchased drugs from the shed—as opposed to having had the drugpersbebefore

entering the shedandtherefore believed they had probable cause to akregtl and also

Ramos and William-who were allegedly present during the drug transaction. However,
Detective Marrero’®bservation as described in the GBhearings insufficient to establish
probable cause as a matter of law.

Although Courtsn this Circuithave found thgbrobable cause exists whefficers
witnesswhat appears to behmndto-hand transaction, the GO-15 hearing testimoeng
suggests that Datgve Marrero did not obsenany suchinteraction. CompareSmith v. City of
N.Y, No. 04Civ. 3286 (TPG), 2010 WL 3397683, at *7—*8 (S.D.N.Y. Aug. 27, 20afi)d sub
nom. Smith v. Tobg®29 F. App’x 36 (2d Cir. 2013) (findinhat probable cause existed
because officer withessed plaintiff engage in conversation with a man wHedRlaintiff

money in return for an objéc¢see alsdJnited States v. Washingtddo. 02 Cr. 1574LTS),
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2003 WL 21250681at *2-*3 (S.D.N.Y. May 29, 2003) (findingrobable cause to arrest where
officer observed arrestémnd an object to another person in exchange for money in drug-prone
neighborhood and narcotics were subsequently recovered from alleged Bayer); Brown
No. 00 Civ. 4170 (JG), 2002 WL 31102644 *4 (E.D.N.Y. Sept. 10, 2002) (finding probable
cause to arrest even though arrestee was not in possession of drugs at ties¢ whare officer
observed arrestee exchange small object for money with an alleged Imaglytre duyer was
later found to be in possession of drugs).

Accordingly, Defendants’ motion for summary judgment on Plaintiffs’ fatsesaclaim
is DENIED as to Detective Marrero

ii.  Detectives Anderson, Roberts, & Sergeant Bones

Additionally, even though the Court found that Detechearero is not entitled to
summary judgment on the issue of probable cause, the Court findteativesAnderson and
Roberts andergeant Boneagre entitled to qualified immunity. The doctrine of qualified
immunity shields public officials performindjscretionary functions from civil liability insofar
as their conduct does not violate clearly established statutory or constitugibts. . . or
insofar as it was objectively reasonable for them to believe that their acts didlate those
rights.” Bradway v. Gonzale26 F.3d 313, 317-18 (2d Cir. 1994) (internal quotation marks and
citations omitted). “[A]n arresting officer is entitled to qualified immunity oma&nt of false
arrest if either: (a) it was objectively reasonable for the officer to leelieat probable cause
existed, or (b) officers of reasonable competence could disagree on whetheb#i#epcause
test was met."Carthew v. Cnty. of Suffqlk09 F. Supp. 2d 188, 203 (E.D.N.Y. 2010) (citing
Walczyk v. Ripd96 F.3d 139, 163 (2d Cir. 200;73ke alsd?osr v. Court Officer Shield No. 207

180 F.3d 409, 416 (2d Cir. 1999).
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Here, theOfficer Defendants involved iRlaintiffs’ arress reasonably relied ondbective
Marrero’s observations and are thus entitled to qualifredunity. Smith 2010 WL 3397683, at
*16 (finding that “it was objectively reasonable for [officer] to atrplaintiff after receiving
information, via a radio communication from [another officer], that plaintiff hadged in a

suspected drug transamti’ thus entitling the officer to qualified immunjty

Accordingly, Defendantamotion for summary judgment on Plaintiffs’ false arrest claim
is GRANTEDas to Detectives Anderson and Roberts, and Sergeant Bones.

2. Unreasonable Search and Seizure

Plaintiffs assert that they were subjected to an unreasonable search and seizure by the
Officer Defendants:*The Fourth Amendment protects ‘[t]he right of the people to be secure in
their persons, houses, papers, and effects, against unreasonable searchagemd skines v.

Ng, No. 14 Civ. 1350 (AJP), 2015 WL 998467 at *10 (S.D.N.Y. Mar. 5, 2(d&gration in

original) (QuotingU.S. Const. amend. IV)A search incident to a lawful arrest is well

established as reasaivle under the Fourth Amendmenutnited States v. Robinso#14 U.S.

218, 235-36 (1973) (“A custodial arrest of a suspect based on probable cause is a reasonable
intrusion under the Fourth Amendment; that intrusion being lawful, a search incident t@#te ar
requires no additional justificatioi). “A search incident to the arrest requires no additional
justification. It is the fact of the lawful arrest which establishes the authority tols&arc

Kennedy v. City of N.YNo. 12Civ. 4166 KPF), 2015 WL 6442237, at *16 (S.D.N.Y. Oct. 23,

2015).

Here,the Officer Defendantsllege thaAngel, Ramosand Williamwere arrestednd
searched-by detectives other than Detective Marrefimased orDetective Marrero’s

observation®f adrug transactionAs discussegdupra thearresting Officer Defendants were
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entitled to rely on Detective Marrero’s observations and thus are entitled titequaimunity.
Seitz v. DeQuarto777 F. Supp. 2d 492, 501 (S.D.N.Y. 20{The [S]econd Cicuit has

referred to an offices reasonable belief that his searcheszsre was supported by probable
cause, and thus constitutional under the Fourth Amendmeiat,gagmble probable causs.
(quotingFinigan v. Marshall 574 F.3d 57, 61 (2d Cir. 2009)). Because the Court finds that a
guestion remains as to whether there was probable cause to arrest PlaagjiismsisDetective
Marrero, Plaintiffs’claim for unreasonable search and seizure against Detective Marrero also
survives summary judgmen#fccordingly, Defendants’ motion for summary judgment on
Plaintiffs’ unreasonable search and seizure claims is GRANAEAYainst Detectives Anderson

and Roberts, and Sergeant Bones and DENIED as to Detective Marrero.

3. Malicious Prosecution

Plaintiffs asserbotha federal and a state laskaim for malicious prosecution against the
Officer Defendants.The elements of malicious prosecutiamder Section 1983 are
“substantially the same” as the elements under New York law; “the analysessifth and the
federalclaims is identical. Bailey v. City of N.Y.79 F. Supp. 3d 424, 448 (E.D.N.Y. 2015)
(citing Boydv. City of New York336 F.3d 72, 75 (2d Cir. 2003)To establish a claim for
malicious prosecution under New York law, a plaintiff must show ‘(1) tretlefendant
initiated a prosecution against the plaintiff, (2) that the defendant lacked probaddetca
believe the proceeding could succeed, (3) that the defendant acted with mali@b, that the
prosecution was terminated in the plaintiff's favorMitchell v. Victoria Home434 F. Supp. 2d
219, 226 (S.D.N.Y. 2006) (quotirRpsr, 180 F.3cat417). In addition to these state law
elements, a plaintiff must assert that there was “a sufficientgpaEggnment liberty restraint to

implicate plaintif’'s Fourth Amendment right[]” to be free of unreasonable seizlde(quoting
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Rohman v. N.Y.C. Transit AutR15 F.3d 208, 215 (2d Cir. 2000)) (internal quotation marks
omitted). Probable cause is a complete defense for claims of malicious prosestotilar to
claims of false arrestManganiello v. City of New York12 F.3d 149, 161-62 (2d Cir. 2010)
(quotingSaving 331 F.3d at 72). Arand jury indictment creates a presumption of the existence
of probable cause, which the plaintiff may rebut only by showing that the indicmas
procured by “fraud, perjury, the suppression of evidence,” or other bad faith coBaycdt.336
F.3dat 76 (internal quotation marks omitted).

Here, Plaintiffs were indicted bygrand pry for criminal possession of a controlled
substance in the third degree with intent to sell, criminal sale of a controlledratéost the
third degree, and criminal sale of a controlled substance in the seventh degree, dr&d thus t
presumption of probable cause appliekwever because the New York criminal court denied
Angel’s and William’s motion to inspect the grand jury minukRajntiffs do not provide any
informaion regarding the witnesses or evidence presented to the grand jury. InktieaidsP
rely on the statements made in the Criminal Complaint.

i. Collateral Estoppel

As an initial matter, Defendants argue that Angel and William are estopped from
challengng the sufficiency of the grand jury proceeding because they filed mationspect the
grand jury minutes and to dismiss the indictmartheir original criminal action in New York
state court and the court found that the evidence presented to the grand jury Wwasu#gaént
to support the charges against them. Defs. Memo at 22.

Under New York law;collateral estoppel prevengsparty from relitigatingn issue
decided against that party in a prior adjudication” where that {43u®identical to an issue

already decided (2) in a previous proceeding in which that party had a full aogdartunity to
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litigate. Fuchsberg & Fuchsberg v. Galizi800 F.3d 105, 109 (2d Cir. 2002) (internal
guotations and citations omitted). The litigant seeking the benefit of collatergpelstoust
demonstrate the identicality and decisiveness of the issue, and the party tduskegrieears the
burden of demonstrating the absence of a full and fair opportunity to litigate thénissagrior
acton. Buechel v. Bain97 N.Y.2d 295, 304 (2001). “New York requires only that the issue
have been properly raised by the pleadings or otherwise placed in issue ariyl deteiahined
in the prior proceeding.Coveal v. Consumer Home Mortgage, Jido. 04 Civ. 4755 (ILG),
2005 WL 2708388, at *5 (E.D.N.Y. Oct. 21, 2005) (internal quotation marks and citation
omitted). Moreover, “federal district courts are obliged to accord due recognition to the
preclusive effect of state court judgments that adjueif=deral rights after full and fair
consideration, even if the state court’s decision may have been erronklaugs’v. N.Y. State
Dept of Health 202 F. Supp. 2d 143, 157 (S.D.N.Y. 2002).

Plaintiffs claim that they did not have a fair and full ogpnity to challenge the
indictment because they waret given access to Detective MarrerAisgust 2, 201Z50-15
hearing testimony at the time the motion was made. Plaintiffs argue that the te<bietectyve
Marrero gave at the heariegmpletely cotradicts the staiment attributed thim in the
Criminal Complaint. Plaintiffs Memorandum of Law in Opposition to Defendants’ Motion for
Summary JudgmentRls. Memd) (Doc. 70)at 19-20. To show that they did not possess
Detective Marreres GO 15 testinony at the time of the state criminal actidtaintiffs provide a
copy of the Bronx District Attorney’s (“DA”) response to Angel’s discgueaguest pursuant to
Section 240.20(1)(g), in which the DA responded that it was not “in possession of any tapes or
electronic recordings” and that “should any additional tapes or electronrdirgg®come into

the People’s possession, they will be provided to the defend@ntrectedCannan Decl. Ex. Y
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(Doc. 84). Section 240.20(1)(g) requires that the prosecuahke mvailable for inspection any
“tapes or other electronic recordings which the prosecutor intends to introduag at tr
irrespective of whether such recording was made during the course of thattransaction.”
N.Y. Crim. Proc. Law § 240.20)(g). In addition, he DA also stated that the “People are aware
of their[Brady v. Maryland373 U.S. 83 (1963)pbligation to furnish the defendant with
exculpatory information” and that it would do so immediatélarrectedCannan Decl. Ex. Y.
In responseDefendantlaim that the information in the Criminal Complaint is completely
consistent with Detective Marrero’s GIB hearing testimonyDefs. Counter Reply at 22.

The Court finds that Angel and William are not estopped from challenging the
sufficiency of the grand jury indictment as they were not provide®&M4.5 hearingaudio file
or testimonyat the time they filed the motion to inspe®othing in the record indicates that
Detective Marrero’s testimony at the &G hearing was considered by gtate court judge,
prosecutor, or the grand jury. Additionally, theraiguably a substantive difference between
Detective Marrero’s GE15 hearing testimongndthe Criminal @mplaint sufficient to have
caused the state court to have dire¢ctedDA to turn over the GO-15 testimony. Accordingly,
the Court turns to a discussion of the elements of the malicious prosedainon

ii.  Initiated Criminal Proceeding

“A police officer initiates criminal proceedings for purposes of a maligowasecution
claim by having the plaintiff arraigned, filling out complaining or corroboggaéifiidavits, or
signing a felony complaint.’Fiedler v. IncandelaNo. 14 Civ. 2572 (SJF), 2016 WL 7406442,
at *10 (E.D.N.Y. Dec. 6, 2016) (citingee LlerandePhipps vCity of New York390 F. Supp.
2d 372, 382-83 (S.D.N.Y. 2005)).nAarrestingolice officer may also be held liable for

malicious prosecution if he “creates false information likely to influenjoeyss decision and
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forwards that information to prosecutor€Cameron v. City of N.Y598 F.3d 50, 64 (2d Cir.
2010)(internal quotations omitted).

The Court finds that only Detectives Marrero and Anderson may be held liable for
malicious prosecution. Detective Marrero provided the information about what heeabserv
which led to Plaintiffs’ arrestsDetective Anderson, as the arresting officesis responsible for
completing the arrest paperwork. He also signed the GairGlomplaint against Plaiffs.
Plaintiffs do not proffer—and nothing in the record suggeststeither Detective Roberts or
Sergeant Bonearraigned Plaintiffs or filled out any complaints or corroborating afftdayis
such, Defendants’ motion for summary judgment of Plaintiffs’ malicious prasaatlaims
against Detective Robertag Sergeant Bones is GRANTED.

iii.  Bad Faith Conduct

A plaintiff may overcome the presumption of probable cause “only by evidence
establishing that the police witnesses have not made a complete and full stateimeefacis
either to the Grand Jury or to the District Attorney, that they have misref@ésefalsified
evidence, that they have withheld evidence or otherwise acted in bad &igmtion v. City of
N.Y, 705 F. Supp. 2d 261, 272 (S.D.N.Y. 2010) (quoBogd 336 F.3d at 82-83. Here,
Plaintiffs attempt to rebut the presumption of probalalesearising from the grand jury
indictment by arguing thddetectives Marrero and Anderson misrepresented or lied about their
observations about the drug transactod the drugs retrievedespectivelyjn order to secure
the indictment. Pls. Memo &6; see alsdPls. Response 56.1 1 30-33.

First, Plaintiffs claim that the statement in the Criminal ComplaintDie#tctive Marrero
“observed’Angel exchange a small object in exchange for United States currency is &eccur

Pls. Memo at 17. In support of their argum@&haintiffs principally rely on Detective Marrero’s
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GO-15 hearing testimony, in which ld@es not state that he saw a hémthand transaction. Pls.
56.1 1 87; Declaration of Marc A. Cannan in Opposition to Defendants’ Motion fiom&ty
Judgment (Cannan Decl) (Doc. 72)Ex. A GO-15 hearing at 7:44-8:32laintiffs claimthe
inconsistency in the Criminal Complajnthich does describe suahobservationis sufficient

to substantiate a finding of bad faith conduct in procuriegrbictment against them.

Second, Plaintiffs argue that Detective Anderson lied about recovering dsog#hk lot.
Plaintiffs claim thaWwilliam did not throw anything over the fence and that the inconsistencies in
Detective Anderson’s deposition about where the drugs were found, sufficiently sheport
theory at least at this juncturdetective Anderson claimed that fegrieved both the thirtfive
bags of crack cocaine that William allegedly threw over the back fence, as well la®ékags
recovered near William’s feetAt his deposition, Detective Anderson said that he found the first
three bagsright next to William’s] feet . . . on the ground.” Cannon Decl. Ex. E Anderson
Dep. 32:12-34:12However towards the end of the deposition, he claimed that William was
standing on top of a doghouse and that he recovered the three bags from the dddhause.
134:02-135:21. Plaintiffs also highlight that Detective Anderson didatetany such retrieval
of drugs in hisactivity logor in the omniform gstem arrest forponly in the property invoice.

Pls. 56.1 1 33Plaintiffs claim that these inconsistencies, at the very least, create a question as to
whether Detective Anderson misrepresented evidenaeted in bad faith.

The Court finds that Plaintiffs have overcome the presumption of probable causg arisi
from theindictmentas it relates to the charge of criminal sale of a controlled subst@ihee
inconsistencies between Detective Marrero’sestents in the Criminal Complaint and his GO
15 hearing testimony raise a triable issue of fact with respect to the chatige éaminal sale

of a controlled substance. The Criminal Complaint states that Detective d/alssrved Angel
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exchange an object for cash. However, at the GO-15 heBxtegctive Marrero provides an
arguably different version of events. Additionatiyply Sergeant Bones testified that he
remembered Detective Marrero stating that he had observed an exchange of ajsanddirob
cash.Id. Ex. N, Transcript of Angel Bones Deposition dated November 2, 2016, at 17:15-18
(“[Detective Marrero] stated he observed an exchange for a small object forigB8cgu’).
Detectives Anderson and Robeitstheir depositions, could not réiche details of Detectr
Marrero’s radio transmission anektified that Detective Marrero stated that he had observed
what appeared to be a drug transactiBrerre Decl. Ex. P, Transcript Abdiel Anderson
Deposition dated October 20, 2016, at 17:15-18 (“[H]e observed what appeared to be a drug
transaction between a female and another group of people.”); Ex. Q, TranscriptcoRDRerts
Deposition dated October 25, 2016, at 242} just remember one of the [detectives] telling us
that a female that was in the tan car just purchased narcotics from a male.”). Adbessiats
in the light most favorable to Plaintiff, the Court finds thaeasonable jury could infer bad faith
by finding that Detective Marrero misstated his observation cfdlesin order to secure an
indictment.

However, the Court finds that Plaintiffs have not overcome the presumption of probable
cause arising from the indictment as it relates to the charges for poss#ssicontrolled
substance and possession gbatrolled substance with an intent to s&laintiffs argue that the
inconsistencies in Detective Anderson’s deposition regarding the exaahoaaere the initial
three bags of crack cocaine were found create a triable issue of fact as to whethgstiedru
found at all. At his deposition, Detective Anderson first testified that he fourellihgs of
crack cocaine in the back of the lot on the ground near William’s feet, but ktfierhe was

reminded of his testimony at the GG hearing—he daimed that the three initial bags were
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found on top of a dog house in the back of the lot and that William had been standing on top of
the dog houseEven taking the facts in the light most favorable to Plaintifésreasonable juror
would find that the inconsistency in Detective Anderson’s statements sutigests drugs

were discovered in William’s vicinity and thus, the indictment was procured ireliad f

Indeed, Detective Anderson’s discovery of drugs is well supported by the r&me@Gannan

Decl. Ex. N (attaching voucher stating that “38 ziplock w/ crack/cocaineévett); Cannan

Decl. Ex. P (providing the Controlled Substance Analysis Worksheet in which theetiginty

bags were analyzed); Pierre Decl. Ex. C (attaching property invich states that thirtgight

bags of drugs were recovered “from ground where [William] did throw it”"). edeer, that
Detective Anderson did not include in his notes the amount or exact location of wheregthe dru
were recovered also does moidermine the Court’s analysiSeeBonds v. City of N.YNo. 12

Civ. 1772 (ARR), 2014 WL 2440542, at *9 (E.D.N.Y. May 30, 2014) (holding that for a
malicious prosecution clairfthe absence of certain details in [an officer's] memo book does not
give rise to so strong an inference of fabrication as to satisfy the requirefrdemonstrating

bad faith conduc)’ As a resultPlaintiffs’ malicious prosecution claim against Detective
Anderson is dismissed.

Accordingly, Defendantsmotion for summary jugiment onPlaintiffs’ malicious
prosecution claim as it relates to the charge of criminal possession of a edrguddstance and
criminal possession of a controlled substance with intent to sell is GRANTED.

4. Failureto Intervene

Plaintiffs claim that the Officer Defelants failed to intervene in their false arrests and
prosecution.Law enforcement officials can be held liable under Sedg88 for not

intervening to protect the constitutional rights of inmates from infringement by affiears.
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Anderson v. Branerl7 F.3d 552, 557 (2d Cir. 1994)iability may attach only when (1) the
officer had a realistic opportunity to intervene and prevent the harm; (2%@niable person in

the officer's position would know that the victisiconstitutional rights were begjviolated; and

(3) the officer does not take reasonable steps to intent¢oléand v. City of N.Y.197 F. Supp.

3d 529, 549 (S.D.N.Y. 2016). However, “a police officer cannot be held liable in damages for
failure to intercede unless such failure pétea fellov officers to violate a suspest'clearly
established statutory or constitutional riglaswhich a reasonable person would have known.”
McLaurin v. New Rochelle Police Office/3 F. Supp. 2d 385, 395 (S.D.N.Y. 20G@8)d in

part, vacated in part, remanded sub npWcLaurin v. FalconeNo. 05-4849-CV, 2007 WL
247728 (2d Cir. Jan. 25, 2007) (quotiRggciuti v. N.Y.C. Transit Authl24 F.3d 123, 129 (2d

Cir. 1997). “If the Caurt determines that the officertonduct did not violate a estitutional

right, however, the analysis endd&inberg v. City of New Yorko. 99 Civ. 12127RC), 2004

WL 1824373, at *4 (S.D.N.Y. Aug. 13, 2004). Additionally, where an officer may be held liable
under a theory of direct participation, the failure to intervene theory of haisilihapplicable.

Hicks v. City of N.Y No. 15 Civ. 04888 (PAC), 2017 WL 532304, at *11 (S.D.N.Y. Feb. 8,

2017).

Here,the Court finds that a question of fact exists as to whether there was prologkele ca
to arrest and prosecute Plaintiffs for the criminal sale of a controllecasgbstHowever,
Plaintiffs have not shown that it was objectively unreasonable for the arreftosgs to not
have known that Plaintiffs were being falsely arrested and prosecuted. essptatiously,
Detectives Anderson and Roberts, and Sergeant Baeeentitled to relpn Detective
Marrero’s observations of the purported drug transact@ee Holland197 F. Supp. 3d at 549.

Additionally, because the Court finds that there was probable cause to arresmh\Vaiik
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prosecute Plaintiffs for criminal possession with intent to sell, Plaintiffs’ &atluintervene

claim in connection to the charges of criminal possessiorr@méhal possession with intent to

sell necessarily failsLastly, since Detective Marrero may be held liable as a direct participant in
the alleged false arrest andhlicious prosecution, he cannot be held liablesuadfailure to
intervene theory. Accordingly, Defendants’ motion for summary judgment amtif&ifailure

to intervene claim is GRANTED.

B. StateLaw Claims

1. Malicious Prosecution

Plaintiffs assert only two state laskaims: (1)malicious prosecutioagainst the Officer
Defendants and (2) malicious prosecution against the City under a theespohdeat superior
DefendantglaimsthatRamos’state lawclaims are barred because she failed to comply with
requirements of General Municipal Law-60n that she did not provide 50-h testimony. Defs.
Memo at 21.Defendants claim that Ramdsgl not provide 50t testimony because Plaintiffs did
not produce this testimony during discoveltg. They also ask the Court to infer tiR&mos
was given noticerad was therefore required attend a 50+ hearing because Plaintiffs submitted

evidence that Angel and William “produced themselves fein &stimony.” Id.

As a condition precedent to bringing a state law tort claim against a munigipality
plaintiff must file a Notice of Claim within ninety days after her claim accr&esN.Y. Gen.
Mun. L. 8 50e. Uponreceivinga Notice of Claim, the municipalitpnay demanda 5Gh hearing
to examine “the claimant relative to the occurrence and extent of thesarrdamages for
which claim is made.”ld. at§ 50-h(1). “[l]f the claimant fails to appear at the hearing or
request an adjournment or postponement,” the state law claims cannot proceedragainst t

municipality. Id. at 8 50-h(5). However, if such exaination is not conducted within ninety
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days of service of the demand, the claimant may commence the ddtiah§ 50-h(5). Notice
of claim requirements are construed “strictly” and “[flailure to comply wh#se requirements
ordinarily requires dismissal for failure to state a cause of actidartly v. New York City

Health & Hosp. Corp.164 F.3d 789, 793-94 (2d Cir. 1998).

Plaintiffs claim thaRamoswas never noticed to appear for atbBearing and that
Defendants’ failure to produce a notice forecloses their argument. Pls. Memolathiéir
reply, the Officer Defendants did not address this argument. The Cowes agtle Plaintiffs.
The General Municipal Law states that a municipdiag a right to demand a-BChearingor
examination but does not require that one be.hdlY. Gen. Mun. L. § 50-h. Althougthe
Officer Defendants note that both Angel and William attended 50-h hearings, nothing in the
record indicates th&&amosreceived a notigedid not adjourn the hearing dasmdwasthus
required to attendSee e.g Ambroziak v. Cty. of Erjel77 A.D.2d 974, 974 (4th Dep’t 1991)
(“[W]here, as here, no eranation was held within 90 days of service of the demand, and the
delay in conducting the examination was solely attributable to defendantsffplastfree to
commence the action.”$ee alsdeabrook v. The City of N,Yo. 14 Civ. 3059 (AMD), 2016
WL 554823, at *5 (E.D.N.Y. Feb. 10, 201@inding that plaintiff's failure to attend a 50
hearing was exxsable because the City did not respond to the adjournment request before the

statute of limitations expired).

Accordingly, Defendants’ motion for summary judgment on Plaintifighaining state

law claims is DENIED.
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2. Respondeat Superior

Plaintiffs allege that the City of New York is liable for the twirtmalicious prosecution
committed by the Officer Defendantsdar the common law theory tdspondeat superiorPIs.
Memo at 20. They also assert that because the state claims survive, the City sheldd be
liable. Id. Defendandg argue that Plaintiffstespondeat superiaslaims fail because their
allegations ee conclusory and they cannot prove a constitutional violation. Defs. Memo at 23.

Under the common law, “a municipality may be held liable for common law falsé arres
and malicious prosecution on a theoryedpondeat superidr. Chimurenga v. City dilew
York 45 F. Supp. 2d 337, 344 (SNDY. 1999) (dismissing plaintif§ Section 1983 claim against
City but allowing common law claim allegingspondeat superidio survive summary
judgment). “If the plaintiff is able to establish any of his pendent state law claimsarne
recover against the City of New York under the common law doctrirespbndeat superidr.
Anderson v. City of N.Y817 F. Supp. 2d 77, 98 (E.D.N.Y. 201ihternal citation omitted).

Here,the Court has found that Plaintiffs have a viable malicious prosecution claim
against Detective Marrero as it relates to the charge of the sale of a controlledcgeubstan
Therefore, to the extent Plaintiffs seek to impose liabilityhenCity for theremainingmalicious
prosecution claim, they are allowed to proceed.

V. Conclusion

For the reaons set forth above, Defendantsdtion for summary judgment BENIED

in PART andGRANTED in PART, as summarized in the chart below:
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1) False arrest

DENIED as against Detective Marrero
GRANTED as against Detectives Anderson and
Roberts and Sergeant Bones

2) Unreasonable search and seizure

DENIED as against Detective Marrero
GRANTED as against Detectives Anderson and
Roberts and Sergeant Bones

3) Malicious prosecution

DENIED as against Detective Marrero
GRANTED as against Detectives Anderson and
Roberts and Sergeant Bones.

4) Failure to intervene

GRANTED as against all Defendants

5) Malicious prosecution under state law and
respondeat superior liability

DENIED

The Clerk of Court is respectfully directed to terminate the motions, Docs. 64, 78, 83.

It is SO ORDERED.

Dated:  July 31, 2017

New York, New York

=

Edgardo Ramos, U.S.D.J.
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