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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CARDELL SPENCE

Plaintiff, OPINION AND ORDER

—against- 15 Civ. 6167ER)
KATHLEEN BUKOFZER, andCITY OF NEW YORK
DEPARTMENT OFHOUSING PRESERVATION &
DEVELOPMENT,

Defendants.

Ramos, D.J.:

Cardell Spencé¢‘Plaintiff” or “Spenc®) allegeshirteenclaims soundingorimarily in
employment discrimination and retaliati@gainstKathleenBukofzer (Bukofzer”) andthe City
of New York Department of Housing Preservation and DevelopmBiRt§*) (collectively, the
“Defendanty. Before the Court is Defendahtgartial motion to dismiss Plaintif Third
Amended Complaint TAC”) pursuant to Fed. R. Civ. P. 12(b)(6). For the reasons stated
below,Defendarg’ motion is GRANTEDIn part and DENIED in part.

l. FACTUAL BACKGROUND?

Ms. Spence, a sixtpne year old black femalbas worked foHPD since 1980 TAC

(Doc. 28)at 11 5, 16. Whespencebegan working for HP[as a clerksheearned

1 The following factual background is based on allegations if tiiel AmendedComplant, Doc. 28, which the
Court accepts as true for purposes of the instant mo8er. Koch v. Christis Intl PLC, 699 F.3d 141, 14&d

Cir. 2012). The Court also considers documents incorporated by reference therein, andilmgd filed with the
New York State Division of Human Rights submitted to the Courtaaimeéxed to the Déaration of Scott C.
Silverman(“ SilvermanDecl.”) (Doc. 30). See Chambens Time Warner, In¢282 F.3d 147, 152 (2d Cir. 2002)
(“the complaint is deemed to include any written instrument attached taieabibit or any statements or
documents incorporated in it by referefig&ramer v. Time Warner, Inc937 F.2d 767, 774 (2d Cir. 1991)
(“courts routinely take judicial notice of documents filed in other cpagain not for the truth of the matters
asserted in the other litigation, but rather to establish the fact of suctiditigad relatedilings.”); Day v.

Distinctive Pers., Ing 656 F. Supp. 2d 331, 3822 (E.D.N.Y 2009) ([i]n deciding motions to dismiss employment
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approximately $38,000 a yeald. at{ 17. In 1988, she was promoted to the position of
Provisional Housing Inspector, and earned approximately $53|608t{ 18. Spence explains
that although her title as Provisioal Housing Inspector, she did the same work as Housing
Inspectos. Id. In 2011, anew lawrequired that shake a test and reapply order to continue
working under the title of Housingspector.1d. at{ 18. InMarch2012,Spencdook and
passed the testd. at 1118, 21. She was nip however, given the title of Housing Inspector
immediately. Seed. at § 25.

In approximatelydune 2013, HPD beganitderviewthe individuals who passed the
housing inspectaest Id. at 22 Spenceavas promoted télousing Inspectoin March 2014,
approximately two years after she passed thededshe received an annual salary of
approximately$54,000 a yearld. at T 25. She wasassgned to the Bronx office, where
DefendanBukofzerwas a Chief.Id. at 1] 9, 25 As a new Housing Inspector, Spence was put
on a one year probationary period, and her performance was subject to assessmentantya quar
basis Id. at 1 26.

Spence alleges number of examples of discriminatory behathat she was subjected
to once she arrived at the Bronx Office. For example, on March 4, 2014, Bukofzer imiyediate
issued her a report for leaving her post withmerimission Id. at § 28. But Spenceclaims that
she was not informed to whom she shaeldort andhought she had permission to leave her
post to carry out basic job functionkl. Defendantslsoregularly assigned Spence to conduct
inspections by herself in unsafe f2an areas” that were generally assigned to two or more

inspectors for safety reasonsl. at § 29 Additionally, Spencealleges thablack employees

discrimination actions under Title VII, courts regularly take noticEBOC and NYSDHR filings and
determinations relating to plaintiff claims?).



were calledmonkeys” and laves.” Id. at §131-33? Spenceailsoalleges thaBukofzer posted
signsaround the office saying, “Not my monkey, not my circas’a reference the phrase
“Not my job, not my problem,” bugheand her coworkers viewed the sign as racially
derogatory.ld. at § 33.Spencealso cites a specific instance wisdre was excluded from
attending a meeting arahother when she was accused of lying in a meeting led by Bukofzer.
Id. at 71 3839. It was at thissecondmeeting in May 2014 that Spence was demoted to
performing radio dispatch duti@sth an annual salgrof approximately $41,000 a yedd. at
40.

In Jine 2014 Spencecomplained to HPD sternalEqual Employment Opportunity
(“E.E.O) Departmentaboutwhat she perceived to bé&'i@maally hostile work environment” and
the “continuing racial discriminatidrshe was subjected tdd. at Y 41-42. She then followed
up with another internal complaint deptembel 2, 2014.1d. at  44. This department was
also responsible for conducting the quarterly evaluativaiswererequired duringpence’s
probationary period as a Housing Inspector, but she notes it did not conductdhan] 43.

Spence wasvaluatednceduring her probationary year, in September 2044—

approximately the same time she fileek second complaiwnf discriminationto the E.E.O.

Department Id. at  45. She was evaluated by supervisors named Wilson and Frias, and they

rated her aSsatisfactory for her work during the probation periotd. However, Bukofzer
“decided to reevaluate Ms. Spence herselindissuedSpencehe lowest possibleting of
“unsatisfactory. Id. Defendants did not providgpence withka copy of the evaluation for
discussion or acknowledgemend. at § 46. On October 17, 20Bphence was called to a

meeting whershewas stripped ofier Housing Inspector title and demoted to payroll cleiki

2 Spencaloes not allege whethtitese terms were directed to her specifically.



an annual salary of approximately $41,000. at 1 48-50. She remains in that position today.
Id.

On December 30, 2014, Speriited a discrimination complaint against Defendants with
the NewYork State Division of Human Rights§DHR’) andthe Equal Employment
Opportunity Commission EEOC)), charging unlawful discrimination on the basisrace and
sex Doc. 30, Ex. ASDHR Veiified Complaint inSperev. City of New Yak Housing
Preservation and Developmer8DHR Complaint No. 1017262ZFedea Charge No.
16GB500907). On June 16, 2015, 8i@HR dismissed the complaint as tirbarred because
her allegations occurred more than one year prior to filing, and becausavbstrgation
“failed to uncover sufficient evidence to establishusabnexus between [Defenddhts
treatment ofSpenceland her race/color and séxSeeDoc. 30,Ex. B(SDHR Determination
and Order After Investigation Bpence v. City of New York Housing Preservation and
DevelopmentSDHR Complaint No. 10172622; Federal Charge No. 16GB50098DHR
Order’). On July 23, 2015, the EEOC providgdencewith a Right to Sue letterTAC at |
15, 50.

. PROCEDURAL BACKGROUND

Plaintiff commenced the instaattionon August 5, 2018y filing acomplaintpro se
againstBukofzer andHPD, and the matter was referredtie Court’s Mediation Program.

Docs. 1, 6. Spence then amended her complaiog,tan October 20, 2015 and January 21,
2016 respectively. Docs. 8, 28. mediation session was held on February 29, 2016, and the

mediator reported that settlement was reached on aflsssDoc. 25. On March 1, 2016, the



Court then ordered that “the ... action be ... discontinued, without costs to either partyt, subjec
to reopening should the settlement not be consummated within thirty (30) days.” Doc. 26.
Approximately fiveweeks later, oi\pril 11, 2016,Spenceaetained counsel. Doc. 27.
On April 14, 2016 Spencdiled herTAC. Doc. 28. On April 28, 2016, Defendants fitbeir
motion to dismisshe TAC and briefing was completed on May 9, 20B&eDocs. 29, 33.
Plaintiff wrote to the Court on January 24, 20biifying the Court that the parties did
not reach settlement and were under the impression that the case thus remaineasactive
evidenced by théling of the TAC and subsequent motion practice. Doc. 34. The Court
directed Defendants to respond by February 1, 2888Doc. 35, but Defendants did not do so.
In light of Defendants’ failure to respond, tBeurt GRANTS Plaintifs request to re-open the
case in light of the partieailure to reach a settlement agreement now considers the
pending motion to dismiss.
The TACasserts thirteen causes of actiotwelve counts:
e Section 1981 idcrimination and retaliatiofCount I);
e Title VII discrimination(Count 1l) andretaliation(Count Il1);
e New York State Human Rights La#NYSHRL”") discriminationunder New
York State Executive Law 296(Count V), retaliation under New York State
Executive Lawg 296(7) (Count V), and aiding and abetting discrimination under
New York State Executive La@ 296(6)(Count VI);
e The New York City Human Rights LawNY CHRL”") discrimination under the
New York Administrative Code § 8-107 (Count Vlligtaliation under th New

York Administrative Code § 8-1Q[j(e) (Count VIlII), aiding and abetting
discrimination under the New York Administrative Code § 8-107(C®unt 1X),



and vicarious discrimination under the New York Administrative Code § 8-
107(13) (Count X);

e Intentional infliction of emotional distre¢€ount XI); and
e Negligent nfliction of emotional distress (Count XII).

Spencenow withdrawsseven of her thirteen claimsspecifically, all the claims asserted
underNY SHRL andNYCHRL. Plaintiff's Opposition to Defendants’ Motion to Partially
Dismiss the Third Amended Complaint (“Pl.’s Opp.”) (Doc. 32) at 3 (“[P]lainbfisents to the
withdrawal of Counts using the SHRL and CHRL, however asserts that theialiege to facts
go to other counts of the complaint.”Jherefore, the claims that remain are alleged under §
1981,Title VII, and state tort law for negligent and intentional infliction of emotional distre

While the TAClabelseach cause of actiarsing theitles “discriminatiori and
“retaliation” the TACalsomakes reference to Spence’s belief that sheswbgcted to aostile
work environment.TAC at{ 1;see also idat{53 (“The aforementioned pervasive
discrimination and adverse work consequences created by defendants wasrciaaidyfal
hostile work environment..)” The Court therefore construes the TACalso be asserting
hostile work environment discrimination claimSee, e.g., Kassner v. 2nd Ave. Delicatessen
Inc., 496 F.3d 229, 240 (2d Cir. 2007) (“Although the complaint do¢explicitly allege
discrimination based on a hostile work environment, the complaint alleges ‘continued
harassmenbf Kassner and alleges facts from which we may infer pleading of hostile work
environment claims.”); Meyer v. N.Y. Office of Mental HealtNo. 12 Civ. 6202 (PKC), 2014
WL 1767818, at *6 (E.D.N.Y. May 2, 2014) (construmgostile work environment claim where
no “specific couritalleges hostile work environment, but the allegations sound in thaj.relief

Defendants movi partially disnss theTAC on grounds that: (1) Spencelaims are

partially timebarred; (2theretaliation claim under Title VIl is barred by her failure to exhaust



administrative remedies; (8hefails to plead a plausible claim for discrimination; $Bgfails to
plead a plausible claim for hostile work environment;s@@gfails to plead facts that plausibly
establish a claim for municipal liability under 8 19&nd (5) hestate tort claims must be
dismissed for failure toomplywith notice of claim requirenmgs. SeeReply Memorandum of
Law ofin Further Support of Defendantgiotion to Partially Dismiss the Third Amended
Complaint(“Defs! Repl”) (Doc.33)at1l. Defendants do not challenge Spence’s claims for
discrimination against HPD pursuant to Title VII, or against Bukofzer pursuant to § 1981, but
concede that they are all sufficienmtly with respect to the circumstances related to her
demotion. Seed. at 20.

1. LEGAL STANDARDS

When ruling on a motion to dismiss pursuant to Fed. R. Civ. P. 12(b)(6), the Court must
accept all factual allegations in the complaint as true and draw all reasonat#adst in the
plaintiff’s favor. Nielsen v. Rabin746 F.3d 58, 62 (2d Cir. 2014Jhe Court is not required to
credit“mere conclusory statemehts “[t] hreadbare recitals of the elements of a cause of
action” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citiggell Atl. Corp. v. Twomb]y550 U.S.

544, 555 (2007)). “To survive a motion to dismiss, a complaint mustioaniticient factual
matter . . . tostate a claim to relidhat is plausible on its facé. Id. at 678 (quotingdwombly
550 U.S. at 570 A claim is facially plausibléwhen the plaintiff pleads factual content that
allows the court to draw the reasonable inference that the defendant is liabterfastonduct
alleged: Id. (citing Twombly 550 U.S. at 556 More specifically, the plaintiff must allege

sufficient facts to sbw “more than a sheer possibility that a defendant has acted unlawfldly.”



If the plaintiff has not “nudged [his] claims across the line from conceivableusible, [the]
complaint must be dismissédTwombly 550 U.S. at 57Geelgbal, 556 U.S. at 680.
V. DISCUSSION

A. Statuteof Limitations

1. TitleVIl

Defendants argue that to the extent Speatieges discrete discriminatory or retaliatory
acts occurringprior to March 5, 2014j.€. more than 300 days prior to the filing of her
SDHR/EEOCcomplaint on December 30, 2014erTitle VII claims are barred by the
applicable 30@aystatute of limitations. Defs.” Mem. at 8. Claimants under Title VII must file
a complaint witithe EEOC‘within 180 days after the alleged discriminatoryasturred,”or
“if [s]he has already filed the charge with a state or local agency that moait@siployment
practices, [she] must file [her] EEOC charge within 300 dayseolleged discriminatory att.
Falso v. Gates Chili Cent. Sch. Djst08 FApp'x 494, 495 (2d Cir. 2011) (summary ordesge
also Nat'l R.R. Passenger Corp. v. Morg&36 U.S. 101, 109-10 (200BEOC v. Bloomberg
L.P., 967 F. Supp. 2d 816, 831 (S.D.N.Y. 2013) (citing 42 U.S.C. § 2608¢1)). The filing
deadlines for a chge of discriminatioreffectivelyact as d statute of limitationsand a failure
to timely file a charge acts as a bar to a plaistifiction. Hill v. Citibank Corp, 312 F. Supp. 2d
464, 472 (S.D.N.Y. 2004¥ee alsd-rancis v. City of N.Y 235 F.3d 763, 767 (2d Cir. 2000)
(quotingZipes v. Trans World Airlines, InA55 U.S. 385 (1982)).

In National Railroad Passenger Corporation v. Morg&36 U.S. 101 (2002), the
Supreme Court held that 42 U.S.C. § 20@Je}X1)“precludes recovery for discrete acts of
discrimination or retaliation that occur outside the statutory time périddat 105. ‘{D]iscrete

acts such as termination, failure to promote, denial of transfer, or refusal &vehegasy to



identify. Each incident of discrimination ...resitutes a separate actionatlelawful
employment practic&. Id. at 114. Even ithey arerelated to the acts alleged in timely filed
charges, discrete discriminatory actsaseactionable if timdarred. Id. at 113.

While discreteclaims ofdiscriminationand retaliation must be brought within the 300-
day limitations period to be actionable, a different rule applies with regard it etk
environment claimsThe Supreme Coutttasexplained thiehostile work environment claims are
different because thé'gannot be saidotoccur on any particular ddyld. at 115. Rather, such
claims*“occur[ ] over a series of days or perhaps years and, in direct contrastétedists, a
single act of harassent maynot be actionable on its ownltl. Because hostile work
environment claims by their very nature involve repeated conduct over a long period,dhe
Supreme Court explained that, as long as any act contributing to the hostile work eamtronm
claim falls within the 30@lay period, “the entire time period of the hostile environment may be
considered by a court for the poges of determining liability. Id. at117. Thus, the Court
analyzes whether the intentional discrimination/retaliation claingshostile work environment
claims are timébarred separately.

Here, Spence filed heomplaint jointly with the SDHRZEOC on December 30, 2014.
SeeSDHROrderat 1. Defendants argue that adiscrete discriminatory or retaliatory acts
occurringprior to March 52014 would thus be timiearredfor purposes ofitle VII. Defs:

Mem. at2—-3. However Defendard referencenly one discrete asgh the TAC that would be



bared by the statute of limitatiorsthereport Bukofzer issue8penceon March 4, 2014or
leaving her post without permissiorseeDefs! Mem. at 5-6.3

The Court finds the March 4, 2014 report issued to Spiereceeparate and discrete
occurrenceof discrimination, and that it took place before March 5, 2014. Accordingly, it is
time-barred for purposes of her Title \Iscriminationand retaliation claimsHowever, to the
extent Spence’hostile work environment claim is predicated on any act on or after March 5,
2014, the aentire time period of the hostile environment may be considered by a court for the
purpcses of determining liability. Nat'l R.R. Passenger Corb36U.S.at 117.

2. Section 1981

Spence’s 8981 claims are governed by aifgyear statute of limitationsSeeJones v.
R.R. Donnelley & Sons C&41 U.S. 369, 382 (2004) (holding that iflaiptiff’s claim was
“made possible by’ post-1990 amendments to § 1981, the claim should be subject to the federal
four-year statute of limitations Accordingly, Defendats argue thaany ofSpence’ss 1981
claims that occurred prior to August 5, 2011 are taged. However, Spence alleges no acts
of discrimination in the TAC prior to this date. In fact, T&C alleges that the discrimination
and hostile work environment began in approximately June 28&@8TAC at § 13. Tierefore
the Court does not dismiss any claims on this basis.

B. Failureto Statea Claim for Discrimination Under 8 1981 and Title V11

1. Analytical Framework for Discrimination and Retaliation Claims
Spence’sTitle VIl and 81981 claimdor disparate treatmeand retaliatiorare properly

analyzed under the thretep burdershifting framework set forth by the Supreme Court in

3Indeed, Defendants acknowledge that the majority of alleged discrimjirmatoetaliatory acts in the TAC occurred
after March 5, 2014Seeg.g., TAC at 1131-32, 40, 45, 4950.
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McDonnell Douglas Corp. v. Gregdll U.S. 792 (1973)Seelittlejohn v. Ciy of N.Y, 795

F.3d 297, 312 (2d Cir. 2015) (applyiMeDonnellframework to Title VIl and §981claims);

Jute v. Hamilton Sundstrand Corg20 F.3d 166, 173 (2d Cir. 2005) (applyiMgDonnell
framework to retaliation claim)under theMcDonnellframework, a plaintiff alleging
discrimination under Title VII must first demonstratprana faciecase of discrimination.
McDonnell Douglas Corp411 U.S. at 802. The Second Circuit has explained that a plaintiff’
burden at this stage islé minimus Abdu-Brisson v. Delta Air Lines, In@239 F.3d 456, 467
(2d Cir. 2001)see alsd.ittlejohn, 795 F.3d at 312 (noting that “redugaina facie

requirements [ ] arise undbtcDonnell Douglasn the initial phase of a litigatiGi.

If a plaintiff successfully presents a case of discrimination, the defendant must then rebut
the presumption by offering legitimate and non-discriminatory reasons for thesadve
employment action demonstrated in plaingiffrima faciecase. AbduBrisson 239 F.3d at 468
(citing Texas Dejp of Cmty. Affairs v. Burdine450 U.S. 248, 253 (1981)). To satisfy the second
step ofthe McDonnellanalysis “[i]t is sufficient if the defendaihs evidence raises a genuine
issue of fact as to whether it discriminated againspkaiatiff.” Burding 450 U.S. at 254. I
the defendant carries this burden of production, the presumption [of discriminatied] bgithe
prima facie case is rebutté@nd “drops from the case.Ild. at 255 n.10. Under the third step of
the McDonnell Douglagsramework, the burden then shifts back to the plaintiff to prove
intentional discrimination by preponderance of the evidendéelds v. N.Y. State Office of
Mental Retardation & Developmental Disabilitjeisl 5 F.3d 116, 121 (2d Cir. 1997).

To survive a motion taismissunder Title VII,“what must be plausibly supportéy
facts alleged in the complaint is that the plaintiff is a member of a protected claspjalified,

suffered an adverse employment action, and has at least minimal support for theti@napes

11



the employer was motivated by discriminatory intentittlejohn, 795 F.3d at 3LIsee also
DeVore v. Neighborhood Hous. Servs. of Jamaica Nw. 15 Civ. 6218 (PKC), 2017 WL
1034787, at *4 (E.D.N.Y. Mar. 16, 201{At the pleading stage, a plaintiff does not need to
prove discrimination, or even allege facts establishing every elementMtibennell Douglas
prima faciecase, It the facts alleged must gipéausible support to the reduced requirements of
the prima faciecase.”)(citing Littlejohn, 795 F.3d at 311) (internal quotatiorarks omitted).
Courts making the plausibility determination should do so “mindful of the elusive nature of
intentional discrimination” and the frequency by which plaintiffs must “oglypits and pieces of
information to support an inference of discriminatio®, a mosaiof intentional
discrimination.” Vega v. Hempstead Union Free Sch. D891 F.3d 72, 86 (2d Cir. 2015)
(internal citations and quotation marks omitted).
2. Analytical Framework for Hostile Work Environment Claims

Section 1981 and Title VII have been interpreted to proaidause of actiofor
employment disrimination based on a hostile work environmefee e.g.,Whidbee v.
Garzarelli Food Specialties, Inc223 F.3d 62, 69 (2d Cir. 2000) (8 198Rgtterson v. Cty. of
Oneida, N.Y, 375 F.3d 206, 220 (2d Cir. 2004) (Title VII). However, hostile work environment
claims are not analyzed using tdeDonnell Douglaghreepart burdershifting test described
above. SeeGrant v. United Cerebral Palsy of N.Y. City, Indo. 11 Civ. 00018LGS), 2014
WL 902638, at *8 (S.D.N.Y. Mar. 7, 2014)nstead o establish a claim for hotiwork
environmenta plaintiff must show thahe harassment was “sufficiently severe or pervasive to
alter the conditions of the victim’s employment and creatabarsive working environment.”

Terry v. Ashcroft336 F.3d 128, 147-148 (2d Cir. 2003) (quotidigino v. Costellp294 F.3d

12



365, 373 (2d Cir. 2002)see alsdNhidbee223 F.3d at 69 (noting hostile work environment
claims are analyzed under the same standards for both § 198klandl claims).
* ok %

Defendants argue Spence fails to stgiaasible clainfor two reasons: (Inany ofthe
allegationsdo not constiite“adverse employment actidrfer purposesf thediscrimination
claim; and (2) shdailed to plead facts sufficiently severe or pervago give rise to a hostile
work environment claim.

3. Discrimination: Adver se Employment Actions

To establish @rima faciecase for employment discrimination, plaintiff must establish

that: (1)sheis a member of a protected class; (2) was qualiedhe position held(3) suffered
anadverse employment action; and (48 at least minimal support for the proposition that the
employer was motivated by discriminatory intent.ittlejohn, 795 F.3d at 311An adverse
employment action is ‘anateriallyadverse change in the teriaasd conditions of employment.”
Galabya v. N.Y. City Bd. of Edu202 F.3d 636, 640 (2d Cir. 2000) (internal quotation marks
omitted). To be materially adverse, a change in working conditions must be “more disruptive
than a mee inconvenience or an alteration of job responsibilitié&assner v. 2nd Ave.
Delicatessen In¢496 F.3d 229, 238 (2d Cir. 20Q¢jting Galabyg 202 F.3d at 639).
Materially adverse change may be indicateddtermination of employment; a demotion with a
decrease in wage or salary or a less distinguished title; a material logefifshsignificantly
diminished material responsibilities; or other indicegjuaito a particular situationBorrero v.
Am. Exp. Bank Ltd533 F. Supp. 2d 429, 436 (S.D.N.Y. 2008).

Here, the TAC contains factuallegations, that when construed togetktte a claim

for discrimination Spence alleges that she was subject téall®ving actions:

13



e A superior issued her a disciplinary report on March 4, 20AG, at 128;*
e She was assigned to less desirablansafe posisd. at §128-29;

e Shewas excluded from onmeetingand accused of lying during anotimeeetingid. at
19 23-39;

e She received an unfavorable evaluafiam Bukofzer,d. at §45; and

e She was demotad May 2014 and October 17, 20aAd her salary was decreasedat
11 40, 49.

Defendants do not dispute that the demotions Spence received in May 2014 and on
October 17, 201/aybedeemed adverder purposes of this motion, but argue the remainder of
the allegations do not rise to the level of adverse employment astiffitsent to state a claim
SeeDefs! Mem. at 12.

Being assigned less desirable posts or being excluded from meakiingsalone
constitute adverse employment actio®gelJames v. Mun. Credit Uniohlo. 13 Civ. 4568
(LTS), 2016 WL 698136, at *4 (S.D.N.Y. Feb. 19, 2016) (dismissing discrimination claim where
employee felt excluded from certain company events and employer made negadinkes r@nout
her). However, eprimands andegdive performance evaluations @tings‘may, in some
circumstances, constitute adverse employment afdgigourposes of a discrimination claim
Lawrence v. Mehlmarg889 F. App’x 54, 56 (2d Cir. 2010Q)sting casesndnoting that whether
the action is adverseés‘typicallya question of fact for the jury” Where a faintiff's negative
reviewslead to tangible larm or consequences,” they may constitute adverse act@asnine
v. Standard & Poor's50 F. Supp. 2d 262, 284 (S.D.N.Y. 19948,d, 205 F.3d 1327 (2d Cir.

2000). Here,Spence allegehat inMay 2014she waslemoted to performing radio dispatch

4 For the reasons discussed above, this report cannot be considered feepofitbe Title VII discrimination claim
under the applicable statute of limitations.
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duties with a salary decrease. TAQ&0. She further allegethatapproximately one month
afterreceiving arunfavorableeviewfrom Bukofzer—eespite heoriginal favorable review
from other supervisorsshe wasstripped of her Housing Inspector title and was demoted to the
position of payroll clerk Id. at 19 4850. These allegationsf negative performance revisw
that thereafter led tadiminution of responsibilities, demotioand salary reductioare
sufficient to plausibly allege a claim for discrimination.
4. Hostile Work Environment Claims

To adequately plead a hostile work environment claimiaintiff must allege conduct
that“(1) ‘is objectively severe or pervasivhat is, ... creates an environment that a reasonable
person would find hostile or abusiy€2) creates an environméiiat the plaintifisubjectively
perceives as hostile or abusivend (3) creates such an enenment becauskthe plaintiff isa
member of a protected clasBatane v. Clark508 F.3d 106, 113 (2d Cir. 2007) (quoting
Gregory v. Daly 243 F.3d 687, 691-92 (2d Cir. 20013.workplace can be regarded as hostile
if it is “permeated with discriminatory intidation, ridicule, and insuthat is sufficiently severe
or pervasive to alter the conditions of the vicBremployment and creata abusive working
environment.” Harris, 510 U.S. at 21.

An environment’s hostility should be assessed based onafadity of the
circumstances. Id. at 23. Factors that a court might consider in assessing the totality of the
circumstances include: (1) the frequency of the discrimigatonduct; (2) its severity; (3)
whether it is threatening and humiliating, or a mere offensive utterance;)dneh@ther it
unreasonably interferes with an employgasbrk performance. Id. “Ultimately, to avoid
dismissal...a plaintifheed only plead facts sufficient to support the conclusion that she was

faced with*harassment ... of such quality or quantity that a reasonable employee would find the

15



conditions of her employment altered for the worse,” and the Second Circurepasatedly
cautioned aainst setting the bar too high in this contex®atane, 508 F.3d at 11&iting Terry,
336 F.3d at 148) (emphasis and internal quotation marks omitted).

Here, Spence’hostile work environment claim is predicated on the following
allegations—which are gbstantially the same as the discriminatory acts alleged that shyeport
discriminationclaim: she received a negative evaluation from Bukofziee was excluded from
one meeting and accused of lying at another; she received unfavorable or unsafeeassig
she was demoted and received salary decrease¢ Bukofzer referred tddck employees as
“hermonkeys” and Slaves. Moreover, Spencelleges that sheepeatedly complained
internally“about the racially hostile work environment” and the “continuing racial
discrimination issué€sin her office to no avail TAC at|| 41, 44.

Spence’dostile work environmentlaim, when viewed irthe light most favorable to
her, plausibly describes an objectively hostile work environment that couldréaanably
interfered with heability to work—especially in light of the alleged derogatory statemants
Spencés multiple complaintsSeeg.g., Vega801 F.3d at 92*Some of these actions,
considered individually, might not amount to mudraken togdter, however, they plausipl
paint a mosaic of retaliation...”)Although theTAC does not state how pervasive the racial
slurs were or whethe&@pence herself wasibjected to these slurs, a jury could well conclude that
she was subject to severely offensive conduct that interfatkder ability to perform her
functions. See Torres v. Pisan@16 F.3d 625, 631 (2d Cir. 1997) (concluding tlggrieral
allegations of constant abusg’®®ate a jury question as to severity and pervasivéeess in the
absence of specific details about each incijerlthoughwhether a particular work

environment is objectively hostile is necessarily a-fiatensive inquiry, the Court concludes that

16



Spenceéhas alleged sufficient facts to tentitled to offer evidence to support her clainbée
Patane 508 F.3d at 11{vacating district cours dismissal of hstile work environment claim).
The Court therefore DENIES Defendantsotion to dismiss thihostile work environment claim.

C. Failureto Exhaust Administrative Remediesfor Title VIl Retaliation Claim

Defendants further argue that thigdle VII retaliation claim must be dismissed for failure
to exhaust administrative remedieBefs. Mem. at 892 It is well established that Title VII
requires a plaintiff to exhaust administrative remedies beforg Slint in federal courtFowlkes
v. lronworkers Local 40790 F.3d 378, 384 (2d Cir. 201Ragone v. Atlantic Video at
Manhattan Ctr, 595 F.3d 115, 126 (2d Cir. 2010). “The purpose of this exhaustion requirement
is to give the administrative agency the opportunity to investigate, mediat@akangmedial
action?” Fowlkes 790 F.3d at 384 (quotirgrown v. Coach Stores, Ind63 F.3d 706, 712 (2d
Cir. 1998)). Thus, if a plaintiff does not include a claim in its filing with the EBO&t,
particular claim is generally barred from review in federal coBee Legnani v. Alitalia Linee
Aeree ltaliane, S.P.A274 F.3d 683, 686 (2d Cir. 2001E&haustion of administrative remedies
through the EEOC isah essential elemérdf theTitle VII ... statutory schemefnd, as such, a
precondition to bringing such claims in federal court.”). However, Courts alloatifiato
proceed with claimghat lave not been exhausted if thigegations are deemégkasonably
related to those asserted in taedministrativecomplaint. 1d.

Here, Defendants argue that the Title k&faliation claim must be dismissed for failure
to exhaust dministrative remedielsecause Speneeade no allegations in her SDHBneplaint
that she was retaliated against. Déem. at 9. However, the Second Circuit has held that

“alleging retaliation by an employer against an employee for @lidgcrimination charge is one

5 Defendants do not argue her Title VIl discrimiion claim should also be dismissed on this baSée id.
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typeof claim we have recognized asasonably relatédo the urderlying discrimination
charge’. Legnanj 274 F.3cht 686.

Defendants further argue that Spence cannot claim that her alleged retadiakigtace
as a resulof her filing the complaihwith SDHRon December 30, 20Btcause the termination
of her probationary period as a Housing Inspector took place on October 17, 2014—over two
monthsbeforeshe filed her SDHR ComplainDefs! Mem.at 9. HoweverDefendants ignore
thediscriminatoryconductsheallegesoccurred immediately after sikemplained to HP¥
E.E.O. Department in June and September 2@pencdodged dscrimination complaints with
the E.E.O. Department on both June 24, 2014 and September 12, 2014, and on September 12,
2014—contemporaneous to her second internal complavas-given a rating of
“unsatisfactory” by BukofzerTAC at 11 4£45. Moreover, Spencalleges that HPD
unlawfully terminated her probationary employmamhonth after her secomuternal complaint
Id. at ] 4#409.

As such, the Court findSpence’setaliation claim igeasonably related to the underlying
discrimination chargeTherefore, Spence’Eitle VII retaliation claim iswot timebarred and
Defendantsmotion with respect to this claim is DHED.

D. Liability of the Individual and City Defendants

Defendants correctly assert that the Title VII claims against Bukofast be dismissed
because Title VItoes not permit individual liabilitySeeReynolds v. Barret685 F.3d 193,

202 (2d Cir. 2012) (“Employers, not individuals, are liable under Title }/IRatterson 375

F.3d at 226 (Title VIl claims are not cognizable against individuals, individuals may be held
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liable under 88 1981 and 1983 for certain types of discriminatory acsctordingly, the Court
GRANTS Defendantsnotion to dismissheTitle VIl claims againsBukofzer with prejudice.
Defendants also argue that Spen&1981 claims against HPD must be dismissed
becauseshefails to plausibly plead municipal liabiit SeeDefs! Mem. at 1617. A
municipality cannot be held liable under § 1981 solely on a theagspbndeat superior.
Patterson 375 F.3dat 226(citing Monell v. Deft of Soc. Servs. of City of New Ypdd6 U.S.
658, 690-91 (1978)). A 8§ 1981 claim can only be brought against a municipality if the action
that is alleged to be unconstitutional was the result of an official policy or cugetin. Dallas
Indep. Sch. Dist491 U.S. 701, 735 (1989) (holding that becausedkpréss‘action at law
provided by 8§ 1983 ... provides the exclusive federal damages remedy for [a] violation of the
rights guaranteed by 8§ 198nlaintiff “must show that the violation of higght to make
contracts protected by § 1981 was caused by aamsbr policy within the meaning éfonell
and subsequent casgssee also Monel436 U.S. at 694holding that a local government may
not be sued under § 1983 unless “execution of [the] government’s policy or custom ... inflicts the
injury”); Sullivan v. Newburgh Enlarged Sch. Di&81 F. Supp. 2d 689, 708 (S.D.N.Y. 2003)
(applyingMonell standard to hostile work environment claim under 42 U.S.C. § £983).
The Second Circuit has established a pworged test for claims brought against a
municipality. First, the plaintiff must prové the existence of a municipal policy or custom in

order to show that the municipality took some action that caused his injuries beyond merely

8 The requirements for imposing municipal liability under 42 U.S.C. § 198gharsame as those applicable to
claims brought against municipalities under 42 U.S.C. § 198 Daughtry v. Citgf New YorkNo. 12 Civ. 2655
(RER), 2015 WL 2454115, at *8 (E.D.N.Y. Feb. 23, 201&)ase law suggests that courts resolve 88 1981 and
1983 claims under the same substantive standards, although tieyfrarine the analysis differently (collecting
ca®es);Carmody v. Village of Rockville Cit661 F. Supp. 2d 299, 330 (E.D.N.Y. 2009) (claims of discrimination
and retaliation under Section 1981 empltye same standard for prevailing on a claim of municipal liability under
Section 1983, also known as/nell clain).
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employing the misbehaving [official]. Johnson vCity of New YorkNo. 06 Civ. 9426 (GBD),

2011 WL 666161, at *3 (S.D.N.Y. Feb. 15, 2011) (quowngpolis v. Vill. of Haverstraw768

F.2d 40, 44 (2d Cir. 1985)). Second, the plaintiff must establish a causal connection between the
policy or custom and the alleged deprivation isfdonstitutional rightsid.

To satisfy the first prong of the test on a motion to dismiss, a plaintiff must alkege th
existence of:

(1) a formal policy which is officially endorsed by the municipality; (Z)cars
taken or decisions made by government officials responsible for establishing
municipal policies which caused the alleged violation of the pldstdivil
rights; (3) a practice so persistent and widespread that it constitutes a custom or
usage and implies the constructive knowledge atpahaking officials; or (4)
a failure by official policymakers to properly train or supervise subordinates to
such an extent that it amounts to deliberate indifference to the rights of those
with whom municipal employees will come into contact.
Cuellarv. Love No. 11 Civ. 3632 (NSR), 2014 WL 1486458, at *10 (S.D.N.Y. Apr. 11,
2014) (quotingMoray v. City of Yonker924 F.Supp. 8, 12 (S.D.N.Y. 1996)).

The TAC does not allege that HPD adoptey @ecognized policy under the first prong
of the Second Circuit test, nor does it suggest that Bukofzer is a final policymdi@esufo
satisfy the second prong. Thus, the only remaining alternatives toNdtareadl liability requires
alleging a practice so widespread that it constitutes a custom or usage|ureaddrain or
supervise. Here, Spenhas failed to pleathe requirements to impose municipal liability under
either alternative Spencdails to allege any facts that HPD has a policy, practice, or custom that
caused violations dpence’sonstitutional rightsor contributed to a hostile work environment,
or that HPD engaged in inadequate training and supendisadamounts to deliberate

indifference While Spenceargues that][i]t is clear from the facts alleged that there is a policy

that has been endorsed by the HPD ... which gave rise to Ms. Bukofzer performeng thes
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actions; Pl.'sOpp. at 5, she cites to no specific facts from the TAC to support this wholly
conclusory assertion, and the Court discerns none within it.

Thus, Spence has not met her burdéh respect to he 1981claims against HPD.
Accordingly, Defendantsmotion with respect tahe8 1981 claims again$tPD is GRANTED,
and the claims against HRIDedismissed witbut prejudice. ShouldSpencedecideto pursue
the 8 1981claims against HPD, she is granted leave to amend the Complaint.

M-

In sum,Spence’discrimination, retaliation, and hostile work environmelatms survive
against HPDonly under Ttle VIl and against Bukofzer only under § 1981. For blo¢hTitle
VIl discrimination and retaliation claims, adiscrete events or acts that took place before
March 5, 2014—including the issuance of the March 4, 2014 repodtime-barred. For her
Title VII hostile work environment claim, unlike the claifies discriminationand retaliation,
the Court shall take into account all allegedly hostile incidesdsrted in the TAC as long as
one of them occurred within the 300-day statutory time pei@sNat’l R.R. Passenger Corp.,
536 U.S. at 117Spencewill be given the opportunity to amend her § 1981 claims to plead
municipal liability against HPD.

E. State Tort Claimsfor Intentional and Negligent Infliction of Emotional Distress

Defendants argue that Spenc&tate tort claims for intentional and negligent infliction of
emotional distress mube dismissed for failure to comply with the noticeclaim requirements
Doc. 29 at 2. Under New York law, a notice of claim is a condition precedent to bringing a tor

claim against a municipalitgnd seh notice of claim must be served within 90 days of the claim

" Defendants also argue tipencdails to state a plausible claim for intentional or negligent infliction of emakion
distressseeDefs! Mem. at 19put theCourt need not decidbis issue as the notice of claim issue is dispasitiv
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arising SeeN.Y. Gen. Mun. Law § 5@28 The Second Circuit has held that state netice
claim statutes apply to stdtev daims brought in federal courtHardy v. N.Y. CityHealth &
Hosps. Corp.164 F.3d 789, 793 (2d Cir. 199lotice of claim requirementsre construed
strictly by New York state courtsand failure to comply with these requirements “ordinarily
requires a dismissal for faile to state a cause of actiorid. at 793-94 (internal quotation
marks and citations omittedjThe purpose of the notice-afaim requirement is to afford the
municipality an adequate opportunity to investigate the claim in a timely and rfficganer
and, where appropriate, to settlaims without the gxense and risks of litigation.Id. (quoting
Fincher v. Cnty. of Westchest&79 F. Supp. 989, 1002 (S.D.N.Y. 1997)). A notice of claim
must also identify the individugmployeesvhoma plaintiff seeks to assectaims againstSee
Schafer v. Hicksville Union Free Sch. Di#lg. 06 Civ. 2531 (JS), 2011 WL 1322903, at *11
(E.D.N.Y. Mar. 30, 2011) (Ruintiffs “may not file a notice of claim naming a municipal entity
and then commence an action against a roster of individual mureonpdoyees.) (internal
guotation marks omitted).

Here, Spencdid not file a notice ofclaim with respect toither Defendant Moreover,
herfailure to comply with the statutory notice of claim requirement®tscured bythe fact that
she filed thenitial complaint and notice of claimpro se See, e.g., Castillo v. City of N,24
Misc. 3d 1231(A), 899 N.Y.S.2d 58, $8up. Ct. 2009]"Petitioner asserts that there is a
reasonable excuse for delay because she attempted to serve a Notice pf@CsanHowever,

courts have not accepted that ignorance of the law serves as a valid excusaréotoffile a

8 The statute reads in relevant part tjgh any case founded upon tort where a notice of claim is required by law as
a condition precedent to the commencement of an action or special proceedingeggalitist corporation, as

defined in thegeneral construction law, or any officer, appointee or employee thereabtibe of claim shall

comply with and be served in accordance with the provisions of this segtion ninety days after the claim

arises..” Id.
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Notice of Claim”) (listing cases)see alsdavis v. Ventimiglia07 Civ. 6043 (LAP), 2009 WL
4910047 (S.D.N.Y. Dec. 21, 200@)ismissingpro seplaintiff’s state law claims for failure to
comply with notice of claim procedunes

Accordingly,the Court GRANT®efendantsmotion with respect to the negligent and
intentional infliction of emotional distress claims agabsfendants.
V. CONCLUSION

For the foregoing reasons, the Court GRANS#&nce’'sequest to r@pen the case in
light of the partie’sfailure toconsummate the settlement agreement. Doc. 35. The Clerk of the
Court is respectfully directed to re-open the matter.

The Court GRANTS in part and DENIES in part Defendamistion to dismisss

follows:

e The Court DENIES Defendants’ motiém dismisshe § 198Xklaims against
Bukofzer.

e The Court GRANTS Defendants’ motitm dismissthe 8§ 1981 claims against
HPD without prejudice.

e The Court GRANTS Defendantsd dismiss the Title VII claims against Bukofzer
with prejudice.

e The Court DENIES Defendants’ motitm dismisgheTitle VII claims against
HPD.

e The Court GRANT®efendantsmotion to dismiss the intdéional and negligent

infliction of emotional distress claisragainstoth Bukofzerand HPDwith
prejudice.

23



Should Spence wish to amend to include a § 1981 Monell claim, the Fourth Amended

Complaint shall be filed by April 27, 2017. The Clerk of Court is respectfully directed to

terminate the motion, Doc. 29. The parties are directed to appear for a status conference on May

3.2017 at 10:00 A.M.

It is SO ORDERED.

Dated: = March 30, 2017
New York, New York
Edgardo Rambs, U.S.D.J.
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