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2008). “Nonetheless, even a pro se party’s objections to a[n} [R & R] must be specific and
clearly aimed at particular findings in the magistrate’s proposal, such that no party be allowed a
‘second bite at the apple’ by simply relitigating a prior argument.” Id. (citation omitted).

1I. Petitioner’s Objections

Petitioners’ objections focus on two of the claims raised in the habeas petition: (1)
ineffective assistance of trial counsel regarding his speedy trial claim; and (2) factual support that
indicates that the police did not have a search warrant when they conducted their search. ECF
No. 33 at 1-6. Judge Francis found that both claims were procedurally barred.

A. Ineffective Assistance of Trial Counsel

First, Petitioner reasserts his claim that his counsel was ineffective for failing to pursue
Petitioner’s trial motion regarding his right to a speedy trial. Judge Francis determined that
Petitioner’s ineffective assistance of trial counsel claim was procedurally barred: Petitioner failed
to raise the issue on direct appeal, and a collateral attack under C.P.L. § 440.10 is barred because
the trial record was sufficient to provide for adequate appellate review. R & R, at 19-26.
Petitioner’s objections do not suggest otherwise. The Court concurs with Judge Francis’
assessment that Petitioner’s ineffective assistance of trial counsel claim is barred from federal
habeas review.

B. Fourth Amendment

Petitioner further argues that Judge Francis “overlooked” facts that demonstrate that the
police did not possess a search warrant when they searched Petitioner’s apartment, in violation of
the Fourth Amendment, and that the trial court’s dismissal of Petitioner’s suppression motion as
untimely without a hearing was “an unconscionable break down” in the state’s corrective
procedure. Judge Francis determined that federal habeas review of Petitioner’s Fourth
Amendment claim is precluded. R & R, at 11-16. Further, Judge Francis decided that federal
habeas review of Petitioner’s suppression motion was barred. R & R, at 11 n.4. Petitioner
makes no new arguments, but instead restates the arguments set forth in the original petition.

The Court finds no error in Judge Francis’s thorough review of Petitioner’s arguments and,
accordingly, the Court adopts Judge Francis’ finding on this issue.

C. Remaining Issues

No objections have been made with respect to the remainder of the R & R. The Court has
thus reviewed those portions of the R & R for clear error. The Court finds them to be well-
reasoned and free of any clear error on the face of the record, and thus also adopts those portions
ofthe R & R.

I1L. Petitioner’s Request for a Stay

Finally, in a letter dated October 4, 2016, Petition requests that this case be stayed
pending resolution of his petition for a writ of error coram nobis. ECF No. 34. Petitioner argues
that his appellate counsel was ineffective by failing to pursue Petitioner’s speedy trial argument.
As Judge Francis noted in the R & R, “Where an unexhausted claim may still be raised in state




court, a district court may (1) stay the habeas petition so that the petitioner may raise his claim in
state court or (2) ‘take jurisdiction over the claim for the sole purpose of dismissing it.’

However, staying a petition ‘for a plainly meritless claim constitutes an abuse of discretion.”” R
& R, at 19 (quoting Quail v. Farrell, 550 F. Supp. 2d 470, 476 (S.D.N.Y. 2008)) (citation
omitted). Judge Francis thoroughly reviewed the merits of the speedy trial motion and
concluded, after careful consideration of the factors articulated in Barker v. Wingo, 407 U.S. 514,
530 (1972), that the Appellate Division’s rejection of Petitioner’s speedy trial claim was proper.
R & R, at 40-46. The Court finds no error in Judge Francis’ analysis that Petitioner’s claim is
meritless. Therefore, a stay would be inappropriate and Petitioner’s request is DENIED.

CONCLUSION

For the reasons stated above, the Court ADOPTS Judge Francis’s well-reasoned R & R in
its entirety. Accordingly, Petitioner’s petition for a writ of habeas corpus is DENIED. Further,
Petitioner’s request for a stay is DENIED. Because the Petition makes no substantial showing of
a denial of a constitutional right, a certificate of appealability will not issue. 28 U.S.C. § 2253.
This Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appeal from this order would not
be taken in good faith and in forma pauperis status on appeal is denied. See Coppedge v. United
States, 369 U.S. 438, 44445 (1962). The Clerk of Court is directed to mail a copy of this order
and all unpublished decisions cited therein to Petitioner pro se and to close the case.

SO ORDERED.

e YW Urrik
Dated: December 21, 2016

New York, New York " KIMBA W. WOOD
United States District Judge




