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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MAJOR PARKS,

Plaintiff,
OPINION AND ORDER

—-against-
15 Civ. 647(ER)
COMMISSIONER OF SOCIAL SECURITY

Defendant

Ramos, D.J.:

Before the Courare objections tthe Report and Recommaeattbn (“R & R”) issued by
Magistrate Judge Gabriel W. Gorenstein October 17, 2016. Doc. 31hi$ matter was
referredto Magistrate Judge Gorenstéan judicial review of a final decision of the
Commissioner oSocial Securitydenyingpro se plaintiff Major Parks (“Plaintiff”) request for a
review of how hisSocial Security Disality Insurance Benefitsvere calculatedIn the R & R,
JudgeGorensteirrecommendedranting the Commissioner’s motion for judgment on the
pleadings.Plaintiff timely objected to the R & R. For the reasons stated herein, the Court
ADOPTS the R & R and directs the entry of judgment as recommended.

I FACTUAL AND PROCEDURAL BACKGROUND

On May 11, 2005 e Social Security AdministratidiSSA”) granted Plaintif
retirement benefitsR & R (Doc. 30)at 2. Plaintiff then filed for Supplemental Social Security
(“SSI”) benefits on June 16, 2005d. On August 29, 2007%&fter a denial and an appeal, an
Administrative Law Judge (“ALJ”) awarded SSI benefits to Plaintvfhich included a

retroactive componentd.
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On September 14, 2007, the SSAtdelaintiff anotice of award (the “2007
determination). 1d. This document explaingtat theawardcovered back payments between
2005 and 2007as well aduture paymentsid. However, the notice did not indicate that any
deduction woulde maddrom his benefits.ld.

Plaintiff was represented by Robin Duncksg, from the law firm of Binder and Binder
in connection with his application for SSI benefitd. at3. In aseparatéetter dated September
14, 2007 the same datas the notice of awardSSAindicated that his lawyer waermitted to
charge ugo $2,791, which wadeductedrom Plaintiff's SSI benefit$ 1d.

Plaintiff sought reconsideration of the deduction from his awaadtorneys fees,
asserting that hieaddismissedhis lawyer Declaration of Jean HalDoc. 27 (“Dec. JH.”)at 8
First, Plaintiff sought review through the SSA’s case review mechariis&R at 3 The SSA
denied his requestd. Then, Plaintiff requested a hearibgfore the ALJ Id. On November 15,
2007 and January 7, 2008SAsent letterso Plaintiff at hislast known addresd4p Ann Street,
1st Floor New York, NY (“40 Ann Streetfequesting documents related to the hearldg
Doc. 32 at 6.Plaintiff failed to return the acknowledgment of receiptrfand failed to appear
atthe hearing.ld. Then, on September 18, 2008 (“20@&ring”) SSA mailed Plaintifan
orderof dismissalagainto 40 Ann Street, noting thab hearing was helass a result of
Plaintiff's failureto appear Id. The orderof dismissalconcluded thatthe priordetermination
[finding that the deduction of attorney’s fees from his SSI benefits veagegremairjed in

effect” Tr. 602 Then, on November 17, 2008, SSA mailed Plaintiff another letter fitlaig

! The Regional Commissioner of S®Anfirmedthat a payment made to Parkstaunsel of record, Binder and
Binder, was deducted from his SSI benefits on March 4, 2D@8. JH.at 4-5.

2 References to “Tr.” are to the SSA Administrative Record, Doc. 14, and theapagion ECF.
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theattorney feesvere properly deductdakecausehe claim that he fired his attorney was
factually unsupportedDec. JH. at 8.

One month later, oBecember 162008,Plaintiff filed another hearing request regarding
theattaney fee deduction from the 20@@termination Dec. JH.at5—6. He againclaimedthat
the deduction was errorbecause he hatlsmissed his attorneyd. On October 22, 2009, the
ALJ held another hearingvhich Plaintiff attended Id. Thereafteron January 15, 2010, the ALJ
issued a decisioagainfinding the attorney fee deductigrasproper,and mailed this decision to
900 Grand Concourse Apartment Mos Bronx New York, 10451 (“900 Grand Concourse”), the
address Plaintiff has provided as his then current addrés®laintiff filed no objections to or
appeals fronthatdecision Id. at 3.

Almostthree years lategn November 25, 2012, SSA issu@ldintiff a noticealerting
him toa changen the amount of the monthly benefits\was to receivéeginninglanuary2013.
Tr. 59-68, 93. This change of benefits had nothing to do with the prior deduction of attorney’s
fees. Plaintiff sought reconsideration amendeddenefit amount, but the determination was
upheld. Tr. 74. Plaintiff then requested a hearing before an ALJ, T848MHch was held on
December 10, 2013. Tr. 185-91. Prior to his hearing, Plaintiff sent the agency a written
submission in which he suggested that he was entitled to a possible refund due to the previous
deduction of attorney’s fees from his benefits, which he asserted should be countedas ea
rather than unearned incomeér. 178-84.He based hiargumenbn a form he received from
the SSA entitled “Information Concerning the Fee Authorization,” which contéieed
following language:

A claimant may belue more money when the Social Security Administration authorizes a

representative’s fee and a claimant receives both Social Security and SSsbédrefitis
because the social security administration deducts the authorized fetiéramount of



the Scial Security benefits that count as income for SSI purposes. Then more SSI
benefits are due.

Tr. 12, 184. At the hearing, Ipeessedhe positiorthathe was due additional benefits because

the attornes fees should have been considered earned rather than unearned income. Tr. 188-89.
Plaintiff testified that his only challenge to the agency’s benefit calculatiatedeto the

previous deduction of an attorneyée Tr. 189-90.

On December 19, 2013, the ALJ issued a dewiaffirming that Plaintiff's monthly SSI
benefits had been correctly determined. Tr. 14-20. Plaintiff requesiesv of the ALJ’'s
decision. Tr. 5-13. The ALJ’s decision became the final decision of the Commissioner on June
16, 2015, when the Appeals Council denied Plaintiff's request for review. Tr. 2—4. In addition
to affirming the ALJS decision, the Appeals Council notedt Plaintiff's claims regarding any
possible underpayment of SSI or other payment of representative’s fees weré obthear
determination before the ALJ. Tr. 2-3. This action followed.

As is clear from his various submissions, Plaintifintinuego argue that he is entitled to
additional monies because of the payntkatwas made to his attorneys in connectioth the
application for SSI benefits, which was deducted from his benéfégnitially argued that the
attorneys fees should not have been paid because he had fired his attolsadiscussedthat
argument was rejected. Dec. JH. at& then arguedhatthe SSA mislassified the payment as
unearned income.

In the R & R, Judge Gorenstein found that he was not allowed to even consider the issue
raised by Plaintiff because tgeverning statute, 42 U.S.C. § 405@pes not permitim to seek
judicial review of any decision made in 2008 regarding the attorney R&sR at 7 Section
405(g) limits judicialreview to only final decisiongndJudge Gorenstein fouridat Plaintiff

did not have a final decisionid. Therefore, the 2008earingdismissing Plaintiff’'s request for a



review, and affirming the attorney fee deducti@rgsboth binding and unreviewabléd. Thus,
Judge Gorensteirecommendethat Defendant’s motion for judgement on the pleadings should
be grantedR & R at 1. The Plaintiff now objects to the R &d&Rguing for the first time that he
did not receive proper notice of the 2008 heariR¢nintiff's Objections (“Pl. Obj.”) (Doc. 31) at
11.
. STANDARD OF REVIEW

A district court reviewing a magistrate judgeéport and recommendation “may accept,
reject, or modify, in whole or in part, the findings or recommendations made by ¢stnaia
judge.” 28 U.S.C. 8 636(b)(1)(C). Parties may raise “specific,” “written” tiojes to the
report and recommendation “[w]ithin fourteen days after being served with & dalysee also
Fed. R. Civ. P. 72(b)(2). A district court reviedesnovo those portions of the report and
recommendation to which timely and specific objections are made. 28 U.S.C. 8§ 636(b)(1)(C);
see also United States v. Male Juvenile, 121 F.3d 34, 38 (2d Cir. 1997). The district court may
adopt those parts of the report and recommendation to which no party has timely objected,
provided no clear error is apparent from the face of the ret@sv. Zon, 573 F. Supp. 2d
804, 811 (S.D.N.Y. 2008) (quotirArthur v. Goord, No. 06 Civ. 326 (DLC), 2008 WL 482866,
at *3 (S.D.N.Y. Feb. 21, 2008)). The district court will also review the report and
recommendatio for clear error where a parsybbgctions are “merely perfunctory responses”
argued in an attempt to “engage the district court in a rehashing of the gameiats set forth
in the original petition.”Ortizv. Barkley, 558 F. Supp. 2d 444, 451 (S.D.N.Y. 2008) (citations

and internal quaition marks omitted).



[11.  DISCUSSION
Plaintiff makes one objection to tle& R: thathe did not eceive proper notici®r the
2008 hearing concerning the attorney fee deductionOliflat 2. Plaintiff explains that SSA
sent the notice of hearing to the wrong address, 40 Ann Street, and that SSA had his correct
address, 900 Grand Concourse, and should have sent it litter@laintiff further contends that
the lack of notice denied hiafair hearing Id.
A. New Argument
As a threshold issue, the Court notes that Plaintiff's objection raises an atgwhe
previously raisedheforethe SSAor theMagistrateJudge.Whether a party may raise a new legal
argument for the first timbeforethe district court after a report and recommendation has been
filed is an issue that isndecided by the Second CircuAmadasu v. Ngati, 05 Civ. 2585
(RRM), 2012 WL 3930386, at *15 (E.D.N.Y. Sept. 9, 2022 Is Fargo Bank N.A. v. Snnott,
07 Civ. 169(CR), 2010 WL 297830, at *2 (D. Vt. Jan. 19, 201&ome district courts follow
theframeworkoutlined inWells Fargo Bank N.A. v. Snnott. In Wells Fargo, thedistrict court
applieda multHfactor test in deciding whether to exercise its discretion to consider arggumen
raised for the first time at the objection stagét) the reason for the litigastprevious failure to
raise the new legal argument; (2) whether an intervening case or statateahged the state of
the law; (3) whether the new issue is a pure issue of law for which no additioHaldiang is
required; (4) whether the resolution of the new legal issue is not open to serious q(Estion;
whether efficiency anthirnessmilitate in favor or against consideration of the new argument;
and (6) whether manifest injustice will result if the new argument is not considédedt *2;
seealso Cabrera v. Schafer, 12 Civ.6323 (ADS) (AKT),at *6—8 (E.D.N.Y. Mar. 27, 2017)

(applyingthe sixfactors to new arguments raigestock Mkt. Recovery Consultants, Inc. v.



Watkins, 3 Civ. 193 (PKC)2015 WL 5771997, at *8 (E.D.N.Y. Sep. 30, 2015) (applying the
Wells Fargo factors andaddressindpPlairtiff’ s new argumentjylachicote v. Ercole, 06 Civ.
13320(DAB), 2011 WL 3809920at *16 (S.D.N.Y. Aug. 25, 2011) (applying the Wells Fargo
factors and declining to consider the new argument).

Otherdistrict courtsin this circuithavesimply refused to consider new arguments raised
in the obectiors toareportand recommendationithout reference to thé/ells Fargo factors
See Pirog v. Colvin, 15 Civ. 438 (KMK), 2016 WL 5476006, at *15 (S.D.N.Y. Sep. 28, 2016)
(declining to address new argument becéd[djefendant is correct thaan] argument, not raised
in Plaintiff’s initial brief . . . is improperly introduced for the first time in Pldfhs objections to
the R& R.”); Floresv. Keane, 211 F. Supp. 2d 426, 47 (S.D.N.Y. 2001) (declining to hear new
argument because petitioner did not raise claim before dlgéstratg; Chisolmv. Headley, 58 F.
Supp. 2d 281, at 284 n.2 (S.D.N.Y. 1999) @eétitioner is not permitted to raise abjection to
a Magistrate Udges report that was not raised in his original petition.”) (citdagrisv. Pulley,

885 F.2d 1354, 1377—78 (9th Cir. 1989)).

In this case, the Court does not need to decide which standard applies because under
either standarthe result wald be thesame- the Court would decline to address the argument.
Appling the Wells Fargo six factor test herehe first hreefactorsweighagainst consideration of
the new argumentFirst, theres no excuse, and Plaintiff offers none, forflaiture to raisehis
issue before Judge Gorensteirhere can be no dispute that Plaintiff was well aware of the
alleged failure to provide adequate notice when he filed the instant aSgaond, there has
beenno change in thapplicable law.Third, the Court woulecheed more facts to decide whether
Plaintiff had adequate notice of the heariisge Barrett v. Prison Health Servs., 08 CV 203,

2010 WL 2837010, at *30 (D. Vt. July 19, 2010) (declining to hear new argument bedasse “i



likely to require further briefing and additional fact-finding.”). Thus, thia situation where
letting the Plaintiff belatedly raise this theory would “thwart the efficienciesedahrough the
Magistrates Act and . . . permit [Plaintiff] to change tactics after the issoéftheR & R].”
Amadasu, 2012 WL 3930386, at *5 itation omitted).

The fourth factor weighs in Plaintiff's favor because the resolution of whekhietif?
had proper notice of the hearing is not open to serious quesiiofact he did not recees
proper notice it would be a clear due process violation.

However, the fifth and sixth factors weigh against considering the new argument
Allowing the argument would beveaste of judicial resources because renranthe claim
would be futile. Plaintiff argues that the SSAever helcahearing, much less fair hearingn
2008. PI. Obj. at 1-2. Eveinheis correctPlaintiff was granted a second hearing in 2009. PI.
Obj. at11. The record reflects that that hearinglaintiff hada fairopportunity tocontesthe
attorney fee deduction before the ADEc. JH.at 5-6, the very issue that was bethe subject
of the 2008 hearingPl. Obj.at 11 TheCourt also notes that the 2009 hearing decigias
mailedon January 15, 2010 Riaintiff’' s proclaimedcorrect addres900 Grand Concourse.
Therefore, remanding the case back to the Allllnwt render different resuliecause the
alleged due processolation concerning the notice for the 2008 hearing egaspletelycured
by the hearing Plaintiff was afforded @ctober2009.

Furthermoreas correctly found by Magistrate Judge Gorenst&iajntiff has not

exhausted all administiaé remedies to redress tB@07determination The Raintiff did not

3 Judge Gorenstemfinding is basedon thedetermination made after t208 hearingHe made noeference tdhe
subsequent 2008 aringin which Plaintiff was presentR & R at 7. Even withrespecto that second hearinthe
Courtdoes not have subject matter jurisdiction because the Plaiasiffiot exhausted all administrative remedies
and does not have a final decision.



appeal the 2008LJ decisiorn* Dec. JH.at5-6. The Court would wasjedicial and
administrativeresources by allowing the Plaintiff to raise this new argument when he calld a
should have addressed it through SSA proced#asGuerra v. Commissioner of Social Sec.,
12 Civ. 6750 (CS)2013 WL 3481284at *3 (S.D.N.Y. July 1, 2013) (to qualify for judicial
review, the plaintiff is required to demonstrate that he had a hearing before amd\teview
by the Appeals Council). Regarding the sixth factor, the Court fiaasanifest injustice will
arise Thus, Judge Gorenstein prdyedetermined that thed@irt did not haveubject matter
jurisdiction to review the 200determinationR & R at 7.

Accordingly, basel on a balance of thé/ls Fargo factors the Courdeclines to hear
Plaintiff's newly presentedargument.

V. CONCLUSION

For the reasons set forth above, the Court declines to address the Plaintiff's new
argumentwhich is the sole objection to the R & Rlaving reviewedhe remaindedudge
Gorenstein’s thorough R & R, the Court finds no error, clear or otherise Court therefore
ADOPTS Judgé&orensteirs R & R recommended judgment for the reasons stated in the R & R.

Accordingly, the Commissioner’s motion for judgment ongleadings is GRANTED.

4 Section 405(g) authorizes the Court to review “any final decisidgheo€ommissioner of the social security made
after a hearing to which [the claimant] was a party. . . . [JJudicial reviémited to final decisions made by the
SSA.” Califano v. Sanders, 430 U.S. 99, 108 (1977). To exhaust the administrative “review praceésbtain a
final decision that may be subject to federal judicial review, a cldimast complete the following steps: (1) initial
determination, (2) reconsideration, (3) hearing before an ALJ, and (éywbyithe Appeals Council.Guerra,

2013 WL 3481284, at *1 (citing C.F.R. § 404.900(a)). Here, Plaintiff does netehfinal decision because he did
not appeal the 2009 decision. Dec. JH-& 5



The Clerk of the Court is respectfully directed to enter judgment, terminate the motions,
Docs. 15 & 20, and to close this case. -
It is SO ORDERED.

Dated:  July 17,2017
New York, New York

g

Edgardo Ramos, U.S.D.J.
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