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This case was filed after Plaintiff Target Corp. (“Target”) terminated its contract with
Defendant RichRelevance, Inc. (“RichRelega”), which had allowed RichRelevance to
provide services to third parties that placedestisements on Target’'s website. Under the
contract, the parties shared the revenue ttoese online advertisements. Target sues
RichRelevance, alleging it breachib@ parties’ contradiy failing to remit Target’s portion of
the revenue. RichRelevance asserts sevenaawlaitms (the “Counterclaims”), including that
Target breached the contract by failing to shr@venue derived from Target’s advertising
agreements with third partiexecuted after the camatct’'s termination. Target moves for
summary judgment on its breach of contraatraland on all Counterclaims. For the following
reasons, the motion is grantedo@rt and denied in part.

l. BACKGROUND

The following facts are drawn from the eeitte submitted by the parties in connection
with the present motion. For purposes of thigiam all factual disputes are resolved, and all
reasonable inferences are drawn, in favor of RichRelevedeglright v. N.Y. State Dep't of

Corr., 831 F.3d 64, 71-72 (2d Cir. 2016).
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A. The Agreement

Target is a retailer that operates starasonwide and a retail website, Target.com.
Target’s website includes space for third je@rto place advertisements. RichRelevance
provides services that help tthiparties display advertisemeits the websites of its business
partners.

In June 2010, RichRelevance and Tamgetcuted a written agreement (the
“Agreement”). Under the Agreement, RichReles@ was to provide advertising services --
referred to as Enrich for Brands or E4B Seegi (‘E4B Services”) -- that enabled third-party
advertisers to promote products and servise$arget’s website. New York law governs the
Agreement.

The Agreement contains the following defintedns: Each third-pty advertiser is a
“Brand.” “E4B Placements” are the “placements of Target Credtiaefl Brand advertising
collateral within Onsite Display Inventory."Onsite Display Inventory” is the “space on
Target['s] Website onto which RichRelevarmay sell and serve E4B Placements as more
particularly described in andertion Order.” An “Insertion @er” is the “order form and
related terms and conditions entered into betviRiehRelevance or Target and a Brand or [its]
agent . . . for the serving of E4B PlacemenfBlie Agreement requires the parties to share
“Brand Funds,” which refers to the revenuédgan connection with the E4B Placements less

any out-of-pocket creative costs incurred bgHRelevance in providing E4B Services.”

! The provision regarding Target Creative statépon request from RichRelevance, Target
shall, in its sole discretion, provide creativersénts for inclusion in E4B Placements, including
without limitation Target logos, trademarks, Tetrgr third party prodtt images or other

graphic design elements (‘Target Creative’).”
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The E4B Services that RichRegance provides include “sodirg] Brands interested in
promoting products or services in exchangeBand Funds” and “execirnlg] Insertion Orders
with such Brands or their respective agentsfor the placement of E4B Placements and the
payment of Brand Funds to Target or RichRatece.” According to witnesses, “sourcing”
refers to the process of establishing a bussmelationship with a Bnd, which involves finding
Brands interested in advertising opportuniai@sl having them commit to placing advertisements
on Target's website. The Agreement obligateg@&g among other things, to “display the E4B
Placements sold by RichRelevance on [Target.amd]otherwise adhere to the terms of the
Insertion Order or other agreement execlg®RichRelevance for the sale of such E4B
Placements.”

In exchange for the E4B Services, RichRelevance is entitled under the Agreement to a
certain percentage of “any Bré Funds related to E4B Placerteeh The Agreement defines
RichRelevance’s portion of Brand Funds as “E4B Fees.”

The parties’ dispute in pturns on the E4B Fees provision. Between 2010 and 2013,
the parties executed a written amendment eaah that extended the applicability of the
provision’s “fee schedule.” As of March 2013etB4B Fees provision provided: “For the one
year period starting February2013 RichRelvance shall be entitls 35% of any Brand Funds
related to E4B Placements that are earneddioget by RichRelevance from Brands where the
Insertion Order was sourced or negotiated from the efforts of RichRelevance plus additional cash
bonuses” in specified amounts. In August 2018 garties amended the E4B Fees provision to
eliminate the cash bonuses ane]ffiective August 1, 2013,” to increase the percentage for E4B
Fees “from 35% to 45% for anydartion Orders that were sourcadnegotiated from the efforts

of RichRelevance.” The amendment set the ‘nexeeshare percentage” for a term of one year,



“through July 31, 2014 and, upon written notice from Target to RichRelevance prior to July 31,
2014, . . . extended to January 31, 2015.” Tadlgknhot extend the percentage beyond July 31,
2014.

The E4B Fees provision also includes “Audit Rights.” It states that “[e]ither party may,
upon reasonable written notice during the Termexamine the other party’s accounting records
related to the amounts due hereunder.” RichRalagave written notice of an audit request,
which Target declined.

The Agreement sets forth additional “Adirsing Obligations,” three of which are
relevant here. First, “Target shall make OnBitgplay Inventory availale to RichRelevance for
sale to Brands throughout therfireas determined by Target, in its sole discretion.” Second,
“[t]he parties shall work togethé¢o . . . avoid channel conflict foéhe sales of E4B Placements.”
Third, “Target shall promptly notify RichRelevesif Target is approached by a potential Brand
in relation to a potential sale of E4B Placements to such Brand.”

The Agreement also provides that “[a]ny waiver, amendment or modification of any
provision of this Agreement must bewmiting and executed by both parties.”

B. The Parties’ Dealings with Brands and Advertising Agencies

Throughout the term of the AgreemeRichRelevance worked primarily with
advertising agencies that provide advertisingises to companies and manage each company’s
“National Brand Funds” budget. Target’s Duter of Digital Vendor Marketing (“DVM”),

David Peterson, testified that Tatdhad not been “pursuing thdesaf online advertising in the
[N]ational [B]rand [FJunds spaceind instead hired RichRelevance to do so. According to
Peterson, National Brand Funds refer to money that is aimed to “drive brand awareness” and

“total sales.”



While RichRelevance worked primarily wilgencies that handled companies’ National
Brand Funds budgets, Target interacted diresitit the companies i.e, the brands.

Specifically, Target worked with a brand’gresentative who handled that brand’s “shopper-
marketing” budget for advertisements. For ins&@rRichRelevance worked with the advertising
agency Mediavest, which managed the dtai Brand Funds budget of Proctor & Gamble
("P&G”). Target worked with P&G directly to sell advertisements funded through its shopper-
marketing budget. As Peterson testified, Talget no prior dealings with Mediavest, and
RichRelevance “sourced” the relationship for Target.

RichRelevance’s process follgeg advertising to Mediave®n behalf of P&G usually
began with negotiating the anthdapfront.” William Vail, who was RichRelevance’s Vice
President of Sales, testified that an “upfrontaigpromise of a commitment for advertising” and
acknowledged that it formed “thmaseline for the advertising spend for that year.” Vail worked
on the upfronts with Mediavestrtiughout the Agreement. Hestiéied that the upfront was
important to securing P&G-related business.hAsxplained, “you have the formalized upfront
documentation, and then you have RFPs” -- i.e., §aast for a proposal fandividual brands to
run campaigns on Target.com” -- “that are in additio that upfront. ... [I]f you get the final
yes on the upfront, you secure the majorityhafse RFPs. If you don't, you don’t.” Vall
clarified that with the “P&GQelationship through Media[v]est,” RFPs could “come in throughout
the year” on a “rolling’basis after the upfront.

C. RichRelevance’s October 2012 Presentation

In October 2012, RichRelevance’'s CEO, Dasalinger, presented to Target a strategy
for earning $50 million in online advertisemenieaue for the following year. Peterson had

facilitated the meeting, providenput to RichRelevance onetlpresentation’s content and



proposed the $50 million revenue target. Selingsified that Peterson told him before the
meeting that Target was “having a bad ye#rfieed[ed] to do something” and RichRelevance
was “the best path.”

At the presentation, Selinger displayed a PowitRentitled “The Pt to $50 Million.”
The PowerPoint indicates that the revenue depkended on the “Three Pillars of Success” --
“Alignment,” “Data” and “Inventory.” Alignmetrefers to “Execution Calendar Alignment”
and a “Consolidated Account Execution Plan.” Drafers to Target introducing “offline data”
to its “reports” that would help assess an atilsieig campaign’s effectiveness. Inventory refers
to the amount of space or types of placememtisRichRelevance could offer to third-party
advertisers on Target’'s website. The presentatiates that in order &chieve the revenue goal,
there was “[z]ero-wiggle room on [the] 3 pillars.”

Casey Carl, Target’'s Chief Strategy and InrimraOfficer, was present at the October
presentation and was the decision-maker vafipect to the RichRelevance proposal. As
Selinger testified, immediately aftthe presentation, Caibld him that Targt needed “to get
this business to 50 million dollars,” that “RichRelevance [was] the only way by which [Target]
believe[d]” it could “get there” anthat “if this is the plan thatan get [Target] there, let’s go.”

RichRelevance and Target began discusRilegRelevance increasing its spending on
resources to help Target achiateegoal. A few weeks aftéhe presentation, RichRelevance’s
Vice President of Emerging Businesses, Janejdddi, sent an email recounting a discussion
she had with Peterson in which they discussedted for RichRelevance to increase spending
on personnel and office space. In February 2B&8rson received an email stating that
RichRelevance had “added 8 new people acrdes aad marketing ops since we last met in

Jan[uary] . . . and expressed oancern with their staffing levels.”



D. The Alleged Channel Conflict with Mediavest

Around April 2014, Peterson and several tearmivers met with representatives of P&G
and Jyoti Menon, who worked for Mediavest. Thikgcussed Target working directly on both
P&G’s shopper-market budget and its Nationaif Funds budget, which RichRelevance had
previously handled.

The April 2014 meeting was not the first tirtiet Target had discussed transitioning
away from RichRelevance. In February 2014 g€#s National Partnership Manager, Jackie
Bosacker, sent an email to Peterson in whichagloge that she “assum[ed] that we plan to cut
ties with [RichRelevance] in July” and renmended not making “new products,” such as
“brand pages,” available to iShe also stated, “[a]t a time wheat only DVM but Target as a
whole is moving from [RichRelance] | believe limiting our business relationship with them is
the best thing to do especially because [RichReles] will soon be an tige competitor in the
marketplace selling against us.”

On May 8, 2014, RichRelevance’s President, Edim&anchez, sent an email to Peterson
regarding the “Q2 Forecast.” He wrote talthough RichRelevanceéteived $7.9M in RFPs
from P&G over the last several days,” the “®d.8ppears to be degriagd into $2.9M” because
of a lack of access to “brand page[s]” fortaer products. The next day, Peterson wrote
Sanchez an email after speaking with hide stated that dlbugh he and Sanchez had
“discussed the current P&G business and how [they]d work to provide the pieces needed to
close the business,” two “thingsay” made Target’'s decision “complex.” First, he cited the
parties’ “current rev[enue] share agreement arahchl conflict.” Second, he emphasized that
“P&G [was] looking to work directly with” Targethat “[t]his direction isfrom the top of our
organizations” and that “[tlhe Shopper and National teams are collaborating on how we can

bring these objects(s] together.”



On the same day that Peterson sent an em3#amnchez, he also sent an email to his co-
workers recounting his dinner from the pr@w night with Mediavest's employee, Menon.
Peterson and Menon had discussed the timingositioning from RichRelevance to Target.
Peterson had also told Menon that RichRelegasould not provide the same “capabilities” as
Target. One week later, Peterson sent arilémilenon stating, “[g]iven where we are in our
transition with [RichRelevance] and our ramp-+o serve you and the P&G business, please go
ahead and send the Up Front Directive tdiusctly.” RichRelevance had negotiated all
previous upfronts with Mediavest.

E. Termination of the Agreement

The Agreement provides that either party daerminate it so long as that party gave “at
least [thirty] days prior wridn notice.” Section 2 of th&greement states that certain
obligations “will survive termin@gon of this Agreement for any reason.” This includes “all
obligations to make payments of amounts thataarbecome due under this Agreement prior to
or following termination” and “all Insertion®rders executed prior to termination.”

On June 25, 2014, Target provided RichReleeamith written notice that Target was
terminating the Agreement effective Augdst2014. On August 7, 2014, Mediavest awarded
the 2014-2015 P&G upfront to Target.

After the Agreement was terminated, RickdR@nce continued to collect Brand Funds,
including over $3 million that constitute Targeslsare of the Brand Funds under the Agreement.
Between April 2014 and October 2015, RRehevance collected $9,250,877.26, which “under
the [Agreement] is due to Target on a grosssiagainst which . . . RichRelevance would have

offset any amounts owed by Target to . . . make a net payment to Target.”



F. Procedural History

Target filed suit against BiRelevance in August 2015, alleging that RichRelevance
breached the Agreement by failing to pay the $9,250,877.26 owed to it under the Agreement.
RichRelevance answered and asserted seven Counterclaims against Target. In addition to three
claims for breach of contract, RichRelevance iss#aims for promissory estoppel, intentional
interference with prospéive economic advantage, unjust ehment and declaratory judgment.
Target moves for summary judgment in its faworboth its breach afontract claim and on
RichRelevance’s seven Counterclaims.

I. STANDARD

Summary judgment is appropigawhere the record before the court establishes that
“there is no genuine dispute asaioy material fact and the movant is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). A genudispute as to a material fact exists “if the
evidence is such that a reasonable jury@doeturn a verdict for the nonmoving party.”
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986).

The moving party bears the initial burden of informingadbert of the basis for the
summary judgment motion and identifying thgsetions of the recorthat demonstrate the
absence of a genuine dispute as to anena fact. Fed. R. Civ. P. 56(c)(Bee, e.g.Celotex
Corp. v. Catrett477 U.S. 317, 322-23 (1986jictory v. Pataki814 F.3d 47, 58-59 (2d Cir.
2016). Courts must construe the evidence énitiht most favorable to the non-moving party
and draw all reasonable inferen@e@she non-moving party’s favoiSeeAnderson477 U.S. at
255. “[A] party may not rely on mere speculatiorconjecture as to the true nature of the facts
to overcome a motion for summary judgmentlicks v. Baines593 F.3d 159, 166 (2d Cir.

2010) (alteration in original) (internal quotati marks and citation omitted). Instead, a party



asserting that a fact is genuineligputed “must support the asgamt by citing to the record or
showing that “the materials cdalo not establish the absencemsence of a geme dispute.”
Fed. R. Civ. P. 56(c).
[I. DISCUSSION

A. Breach of Contract Based on the E4B-ees Provision (Counterclaim One)

Counterclaim One alleges that Target breached the Agreement by failing to remit
RichRelevance’s portion of Brand Funds wheeeltisertion Order wasourced or negotiated
from the efforts of RichRelevance both befonel after the termination of the Agreement. The
parties dispute whether RichRelevance is entitte#@venue from contracts Target signed after
the Agreement’s termination where RichRelevapleged a role in sourcing the business before
termination. Summary judgmeistgranted in Target’s favor because the Agreement
unambiguously does not entitle RichRelevangartmweeds from advertising contracts executed
after the termination of the Agreement.

“[T]he initial question for the court on a oen for summary judgment with respect to a
contract claim is whether the contract is unagubus with respect to the question disputed by
the parties.”Law Debenture Trust Co. of N.Y. v. Maverick Tube C&®b F.3d 458, 465 (2d
Cir. 2010) (internal quotation marks omitted) (g New York law). Whether a contract
provision is ambiguous & question of lawld.

New York law provides that “a witen contract is to be interpgesl so as to give effect to
the intention of the parties as expresseithénunequivocal language they have employed.”
British Int’l Ins. Co. v. Seguros La Republica, $342 F.3d 78, 82 (2d Cir. 2003) (internal
guotation marks omittedgccordWallace v. 600 Partners Ca658 N.E.2d 715, 717 (N.Y.

1995). “Where the language chosen by the panassa definite and precise meaning, there is no
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ambiguity.” Riverside S. Planning Corp. €RP/Extell Riverside, L.P920 N.E.2d 359, 363
(N.Y. 2009) (internal quotation mks omitted). “Ambiguity is determined by looking within the
four corners of the document, not to outside sourcks.(internal quotation marks omitted).
Thus extrinsic evidence “is not admissible to crest@mbiguity in a written agreement which is
complete and clear and unambiguous upon its fadeW.W. Associates, Inc. v. Giancontieri
566 N.E.2d 639, 642 (N.Y. 1990).

The Agreement provides that RichRelevaiscewed E4B Fees, which are a percentage
of “any Brand Funds related to E4B Placemdindés$ are earned for Target by RichRelevance
from Brands where the Insertion Order gasirced or negotiated from the efforts of
RichRelevance.” The August 2013 amendment to the Agreement provides that, “[e]ffective
August 1, 2013,” the E4B Fees equal “45% foy énsertion Orders #t were sourced or
negotiated from the efforts of RichRelevanaeg that have campaigns that commence on or
after such date.” Accordingly, the Agreement limits RichRelevance’s E4B Fees to Brand Funds
based on Insertion Orders.

The advertising contractsahTarget executed post{t@nation are unambiguously not
Insertion Orders that generd&eand Funds under the Agreemedn “Insertion Order” is an
“order . . . for the serving of E4B Placement&4B Placements are “placements of . . . Brand
advertising collateral within Onsite Display Imtery.” That is, E4B Placements are only those
advertisements placed within Onsite Display imeey. Onsite Displayriventory, in turn, refers
to “the space on Target['s] website omtbich RichRelevance may sell and serve E4B
Placements.” If the designated space omdtss website is not a space onto which

RichRelevance “may sell and serve” advertisemehis not Onsite Display Inventory. Thus
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absent Onsite Display Inventory, there bamo E4B Placements, which are necessary to
generate Brand Funds and an Insertion Order.

RichRelevance has not adduced evidenceTtagget’'s post-termirteon contracts, such
as with Mediavest, resulted in advertisements being placed on Onsite Display Inventory.
Target's obligation to provide Onsite Diag Inventory ceased upon termination of the
Agreement. RichRelevance cites no evidenaedespite the termination, Target nonetheless
provided Onsite Display Inventpr- i.e., space on its websionto which RichRelevance may
sell and serve advertisemenat8ecause the online advertisements stemming from the contracts
Target executed post-termination were not plagigioin Onsite Displayrventory, they were not
E4B Placements. Those advertisements did not generate Brand Funds and, in turn,
RichRelevance is not entitled to a portiortled revenue these advertisements generated.

RichRelevance’s alternative interpretatiomisonsistent with the plain meaning of the
Agreement and conflicts with the Agreementxpiess time limits. The Agreement provides that
the “revenue share percentage [of 45%],ichhwas effective August 1, 2013, “shall apply
through July 31, 2014” and may be extended séwevaths if Target gives RichRelevance
notice. Because there is no evidence of ah switten notice, the fee percentage expired on
July 31, 2014. RichRelevance’s interpretaticould require the partigs apply the revenue
share percentage to contracts exetaféer that percentage lapsed.

RichRelevance’s other arguments also arevaifing. First, itargues that adopting a

contrary interpretation would rend8ection 2(c) meaningless. ‘t®ading of the contract should

2 The sole exception, which requires Targeprovide Onsite Display Inventory post-
termination, is to accommodate Insertion @sdexecuted prior to termination. As the
Agreement expressly states, obligations conndotede-termination Insertion Orders “survive
termination.”
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not render any portion meaningles®8éal Sav. Bank v. Somm&65 N.E.2d 1210, 1213 (N.Y.
2007). Section 2(c) provides tHall obligations to make panents of amounts that are or
become due under this Agreement prior to oofeihg termination” will “survive termination.”
The parties’ conduct, however, defeats the cditterthat Section 2(c) must include Target's
contracts entered post-termination. Despite termination, RichRelevance has continued to collect
millions of dollars in Brand Funds under therAgment -- a fact the parties do not dispute --
apparently from Insertion Orders entered preateation, as RichRelevance has not adduced any
evidence that these Brand Furads based on post-termination Irige Orders. Section 2(e)
expressly states that termiraatidoes not affect payment obligats associated with Insertion
Orders executed before termination. Thag)trary to RichRelevance’s argument, its
interpretation is not necessdoygive Section 2(c) meaning.

Second, RichRelevance also claims thag&ts interpretation would render the
Agreement “commercial nonsense” because Targetd avoid paying RichRelevance for its
efforts simply by terminating the Agreement. Tappeal to the equities unavailing on this
contract claim. RichRelevance’s interpretatigmores the Agreement’s definition for “Insertion
Orders” and instead seeks fuply the E4B Fees provision &my advertising contracsourced”
by RichRelevance’s efforts. Yet courts “may bgtconstruction add or excise terms . . . and
thereby make a new contract for the pantieder the guise of intergting the writing.”
Consedine v. Portville Cent. Sch. Dif07 N.E.2d 684, 689 (N.Y 2009) (internal quotation
marks omitted).

In sum, the advertising contracts thatget entered into after termination were
unambiguously not Insertion Orders that getegt®rand Funds -- the gnfevenue the parties

must share under the Agreement. Sumnuaatgment is granted on Counterclaim One.
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B. Breach of Contract Based on Chanel Conflict Provision and Prompt-
Notification Provision (Counterclaim Two)

Counterclaim Two alleges Target breachexlAlgreement’s provision that requires the
parties to “work together to. . avoid channel conflict for the sales of E4B Placements.”
Summary judgment on this Countkim is denied because a reasonable jury could find that
Target’s conduct in 2014 breached this provision.

Although the Agreement does nofpeassly define the term channel conflict, the parties
agree that a channel conflict occurs when oney/pavorking with a brad or its agency and the
other party begins negotiatimgth that same brand or agency. Target's own witness
acknowledged that it would be&‘@hannel conflict” for Target tepeak “with Media[v]est about
taking over [P&G] business before the relationship with RichRetsvaras terminated.”

A reasonable jury could conclude that Tetrdid just that before the Agreement
terminated on August 1, 2014. As early as kabyr 2014, Target was considering “cut[ting] ties
with [RichRelevance] in July” and consiael “limiting [its] business relationship with
[RichRelevance]” to be “the best thing to ddri April 2014, Peterson met with Mediavest and
P&G to discuss Target's handling P&G’s NatioBaands Funds-related adtising in place of
RichRelevance. Construing the evidence in the light most favorable to RichRelevance, this
meeting was part of Target’s peaisting plan to take its dealingsth Mediavest in-house. In
May 2014, Peterson met with Menon and discuséediavest’s transition from RichRelevance
to Target. A week later, Peterson instrudéehon to “send the Up Front Directive to us
directly,” even though RichRelance had handled all preu® upfront negotiations. A
reasonable jury could conclude that Targetiggie discussions with Mediavest amounted to a

breach of Target’s obligation to work withdRRelevance to avoidanannel conflict.
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A reasonable jury could also conclude thatgesis conduct resulted in damages. Shortly
before Peterson met with Menon, he receivedraail from Bosacker suggesting that he ask
Menon if Mediavest could “start holding RFRIsonly issuing RFP’s with an end date of
7/31/14." As Bosacker advised, “we will wantlie very strategic in what I/O’s [Insertion
Orders] we tell P&G to run through [RichRelevanatthis point.” The same day, Bosacker
sent another internal email to Petersnd aaid, “I would like P&G to only submit IO’s
[Insertion Orders] back to [RichRelevance] that hameend date of 7/31IThey would then issue
a new |10 to us running from 8/14-6/15.” Based on this evidence, arfddhthat Mediavest
awarded Target the 2014-2015 upfront in Audist4, a reasonable jurpuld conclude that
RichRelevance suffered damages resulting frongdiss efforts to limit the number and timing
of RFPs and Insertion Orders.

Target argues that it is entitled to suamnjudgment because, according to Peterson,
P&G initiated the communications with Target dadddiavest. Even so, a reasonable jury still
could conclude that Target fadé¢o work with RichRelevance #void a channel conflict by not
involving RichRelevance in itdiscussions with Mediavest.

Target also cites a May 2014 email from Bgéir (RichRelevance’s CEQO) in which he
wrote that “a transfer of paor all of the [P&G] business i90% ok with me and part of the
healthy ‘give-and-take’ in a partrehip as we have -- so longwaeg’re proactive, thoughtful and
transparent with another.” While Target nteve factual arguments it can raise at trial,
Selinger’s statement only highlights, and does not resolve, the factual dispute that precludes
summary judgment on the channel dmhfportion of Counterclaim Two.

For the same reasons, summary judgmealsis denied on Counterclaim Two to the

extent it alleges Target breached the provisian requires Target to “promptly notify
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RichRelevance if Target is amached by a potential Brand in rid& to a potential sale of E4B
Placements to such Brand.”

C. Breach of Contract for Audit Rights (Counterclaim Three)

Counterclaim Three alleges that Targetoteed RichRelevancedudit rights under the
Agreement when Target denied RichReleeaccess to Targetscounting records upon
RichRelevance’s request. Summary judgment in Target’s favor is granted because
RichRelevance fails to raise a genuine factuspulie that Target breached the Agreement.

The Agreement’s “Audit Rights” provisigorovides that “[e]ither party may, upon
reasonable written notice . . . examine the gblaety’s accounting records related to the amounts
due hereunder.” RichRelevance’s sole argumethigisit is entitled to examine Target’s records
because there are “amounts due” under the Agreement, namely, the revenues earned from the
advertising contracts that Target entgpedt-termination with the parties for which
RichRelevance had “sourced” the relationship.

As explained above, the revenue collectednfthese contracts neither constituted Brand
Funds nor were based on Insertion Orders and rasult, RichRelevae is not entitled to a
portion of this revenue underaigreement. Consequently cRRelevance is not entitled to
review any related accounting records. Sunymatgment on Counterclaim Three is granted.

D. Promissory Estoppel (Counterclaim Four)

Counterclaim Four alleges promissoryoggtel based on RichRelevance’s October 2012
presentation and subsequent communicationsdegtithe parties. Under New York law, “[tlhe
elements of a promissory estoppel claim éja sufficiently cleamnd unambiguous promise;

(ii) reasonable reliance on the promiard (iii) injury caused by the relianceCastellotti v.
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Free 27 N.Y.S.3d 507, 513 (1st Dep’'t 2016). Because any reliance by RichRelevance on
Target's statements was unreasonable as amoéttav, summary judgent is granted.

The Agreement provides that any “amendther “modification of any provision of
th[e] Agreement must be in writing and execulby both parties.” The Agreement details the
parties’ obligations regardinguentory, data and the extentwich they must cooperate.
RichRelevance cannot have reasonably reliedmynalleged oral promes regarding altering
existing inventory, data sharing or the so-chBdignment obligation%ecause the agreement
between the parties contained an unigntus no-oral-modification clauseRandolph Equities,
LLC v. Carbon Capital, In¢648 F. Supp. 2d 507, 524 (S.D.N.Y. 200®e, e.g.Steinbeck v.
Steinbeck Heritage FoundiO0 F. App’'x 572, 577 (2d Ci2010) (summary order) (applying
New York law and holding thahe plaintiff “could not reasofdy have relied on . . . [a]
purported oral promise . . . because such a&sgmtation modifies the relationship between the
parties established by the [written] Agreemertijch by its terms can only be done in writing”);
Bank of N.Y. v. Spring Glen Asse&35 N.Y.S.2d 781, 784 (3d Dep’'t 1995) (“[D]efendants’
estoppel argument is unavailing as they couldhawt justifiably relied on such an [oral]
assurance, given the express language in thérfas] declaring that nmodification or waiver
of their terms . . . can be brought about except by a signed writing.”). Summary judgment on
Counterclaim Four is granted.

E. Tortious Interference with Prospective Economic Advantage (Counterclaim
Five)

Counterclaim Five alleges that Target committesitort of intentionldy interfering with
prospective economic advantage by intentiondibyupting RichRelevarmgs relationship with
Mediavest. Under New York law, “[t]Jo prevail @claim for tortious interference with business

relations,” which is “also knowas tortious interference wigirospective economic advantage,”
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a plaintiff “must show that (1) the plaintiff ddbusiness relations with a third party; (2) the
defendant interfered with those business relati@®) the defendant acted for a wrongful purpose
or used dishonest, unfair, or improper meamsl (4) the defendant’s acts injured the
relationship.” 16 Casa Duse, LLC v. Merkii@91 F.3d 247, 261 (2d Cir. 2015) (internal
guotations marks omitted) (apply New Yorkvla Summary judgment is granted because
RichRelevance has adduced no evidence thgetacted for a wrongful purpose or used
improper means.

“[T]he ‘wrongful means’ eément sets a high barld. at 262. It requires a plaintiff to
show “that ‘the defendant’s conduct . . . amountfed crime or an independent tort™ or that
the “defendant engage[d] in conduct for the galgpose of inflictingntentional harm on
plaintiffs.” Id. (first and second alteran in origimal) (quotingCarvel Corp. v. Noonar818
N.E.2d 1100, 1103 (N.Y. 2004)). Some courts have also recognizedrtmegful means may
include “extreme and unfair economic pressur®ee, e.gNew Stadium LLC v. Greenpoint-
Goldman Corp.843 N.Y.S.2d 290, 291 (1st Dep’'t 200%\rongful means, however, do not
“include persuasion alone althouglisiknowingly directed at integfence with the contract.”
Carvel 818 N.E.2d at 1104 (internal guotation marks omitted).

RichRelevance fails to adduce any evidencermoingful means. RichRelevance argues
that Target “affirmatively misrepresented Rictd¥@nce’s capabilities aneffectively slandered
RichRelevance” to Mediavest. RichRelevanitesca May 2014 email in which Peterson stated
that he told Menon that it “wasot the case” that Meavest could get “many of the capabilities
[they had] been” discussing through RichRetea and a June 2014 email in which Target

offered Mediavest “unique and exclusive” capabilities for advertising. But RichRelevance has
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submitted no evidence that these statements fakse or otherwise constituted a crime or an
independent tort.

RichRelevance also fails to adduce evidence that Target exerted extreme and unfair
economic pressure on Mediavest. RichRelevageen cites Target'saements to Mediavest
that Target could provide services that RicleRance could not. Yet RichRelevance cites no
evidence or offers any explanation as to howng@&ts offer of better services exerted extreme
economic pressure on Mediavest or was unfa@e idat 1105 (noting thatffering “attractive
prices” for a product was not “pressure” but “legitimate ‘persuasion™).

RichRelevance’s tortious interference clagmalso precluded by the Agreement, which
governs the parties’ interactions with third-paativertisers. Where, &ere, the alleged wrong
states a claim for breach of coatt, New York law requires the claim to “be determined by the
contracts between the padjaot by courts or juries seekingeafthe fact to devise a code of
conduct.” Id. (rejecting tortiousnterference claim based olkegation that franchisor was
competing with franchisee, noting that the caotr‘expressly dealt with the question of when
competition would be forbidden”). Summgugdgment on Counterclaim Five is granted.

F. Unjust Enrichment (Counterclaim VI)

Counterclaim Six is pleaded in the alternatteethe extent the breach of contract claims
do not survive. RichRelevance argues its urgasichment claim is based on three theories: (1)
Target'’s alleged failure to adhere to thentoitments under the Three Pillars, (2) Target's
intentional interference with RichRelevance’s relationship with Mediavest and (3) Target’s
denial of RichRelevance access to premium inventory. Because each theory fails, summary

judgment is granted.
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To plead a claim of unjust enrichment, “thaiptiff must allege tat (1) the other party
was enriched, (2) at that party’s expense, ahth@ it is against equity and good conscience to
permit the other party to retain athis sought to be recovered3eorgia Malone & Co. v.

Rieder 973 N.E.2d 743, 746 (N.Y. 2012) (interwmglotation marks omitted). “An unjust
enrichment claim is not available where it si;nguplicates, or replaces, a conventional contract
or tort claim.” Corsello v. Verizon N.Y., INnA67 N.E.2d 1177, 1185 (N.Y. 2012).

First, as to Target’s alleged failurefadlow the Three Pillars, RichRelevance does not
cite any evidence that Target was enrichedsgonduct. Rather, ¢honly evidence it cites
relates to the resources that RichRelevancergqekin reliance on Target’s alleged promises.
Absent evidence that Target benefitted, RichRelevance cannot sustain an unjust enrichment
claim on this basis.

Second, as to Target’s alleged interference with the Medieslationship, it is
duplicative of its swiving contract Counterclairand is therefore precludedt.

Third, as to Target’s allegedly denyingcRRelevance certain premium inventory in
2014, RichRelevance claims this conduct violatedAgreement’s channel conflict provision
because it was part of Target'saségy to “usurp” the business frdvediavest. This theory is
also duplicative of the surving contract Counterclaim. Catpuently, summary judgment is
granted on Counterclaim Sixrfanjust enrichment.

G. Declaratory Judgment (Counterclaim Seven)

Counterclaim Seven seeks a declaratory juslggrthat Target’s conduct breached the
Agreement and that it is entitlédl Brand Funds under the Agreerhe@ourts routinely dismiss
requests for declaratory judgment tdaplicate breach of contract claimSee, e.gMarshall v.

Hyundai Motor Am.51 F. Supp. 3d 451, 472 (S.D.N.Y. 201@gmofi Master LDC v. Coll.
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P’ship, Inc, 452 F. Supp. 2d 462, 480 (S.D.N.Y. 2006) (Chin,s&g; alscCity of Perry v.
Procter & Gamble Cq.188 F. Supp. 3d 276, 286 (S.D.N.Y. 2016) (dismissing declaratory
judgment claim as duplicative where “the betteneey for the relief [the plaintiff] seeks is
adjudication of its state-law claims”). RichRed@ce concedes that actiratory judgment is
“unnecessary.” Because the Counterclaindixlaratory judgment merely duplicates the
surviving contract Counterclaim, summaumggment is granted in Target’s favor.

H. Target's Breach of Contract Claim (Claim One)

Target argues that it is entitled to sumyn@dgment on its breaabf contract claim
because the parties do not dispute thahRelevance owes Target $9,250,877.26 in Brand
Funds, which RichRelevance collectednfr April 2014 through October 2015. Summary
judgment on this claim is denied because theaegenuine factual dispute as to whether Target
substantially perforngeunder the Agreement.

“Under New York law, a party’s performanaader a contract is excused where the other
party has substantially failed to perform itdesof the bargain or, synonymously, where that
party has committed a material breacRrocess Am., Inc. v. Cynergy Holdings, L1839 F.3d
125, 136 (2d Cir. 2016). “Whether a failure tafpem constitutes a ‘matial breach’ turns on
several factors, such as the absolute and relatagnitude of default, its effect on the contract's
purpose, willfulness, and the degree to which theéa party has benefittadhder the contract.”
Id. “The issue of whether a paityas substantially performedusually a question of fact and
should be decided as a matter of lawyomhere the inferences are certaiterrill Lynch &

Co. v. Allegheny Energy, In&00 F.3d 171, 186 (2d Cir. 2008ge also Bear, Stearns Funding,

Inc. v. Interface Grp.-Nev., Inc361 F. Supp. 2d 283, 295 (S.D.N.Y. 2005) (“[I/Jn most cases, the
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guestion of materiality of breach is a mixed sfien of fact and law -- usually more of the
former and less of the latter -- and thusas properly disposed of by summary judgment.”).
For the reasons discussed above, the evidamsents a genuine factual dispute whether
Target violated the Agreement by failing“teork together” with RichRelevance to “avoid
channel conflict for the sales of E4B Placemefiliis evidence raises a factual question of
whether Target substantially failed to permfpthereby excusing RichRelevance’s performance
beginning around April 2014. Summary judgmerthiss improper on Target’'s contract claim.
Target argues that RichRelevance waiveddgfist to raise thelleged breach because
RichRelevance continued to collect Brand Fundmseafter learning that Target was in contact
with Mediavest. This argumerd rejected. “A breach of contract may be waived by the non-
breaching party.”Beth Israel Med. Ctr. \Horizon Blue Cross & Blue Shield of N.J., In#48
F.3d 573, 584—85 (2d Cir. 2006) (citibgY. Tel. Co. v. Jamestown Tel. Cog6 N.E.2d 295,
297 (N.Y. 1940)). “[W]aiver of a contract righ$ the voluntary abandonment or relinquishment
of a known [contract] right. s essentially a matter oftant which must be proved.’Id.
(second alteration in original) (quotidgfpaul Garage Corp. v. Presbyterian Hqgi62 N.E.2d
1176, 1177 (N.Y. 1984)). It “may be established tiiyraative conduct or by failure to act so as
to evince an intent not to claim a purported advantagaridamental Portfolio Advisors, Inc. v.
Tocqueville Asset Mgmt., L,RB50 N.E.2d 653, 658 (N.Y. 2006) (internal quotation marks
omitted). However, “mere silence, oversightlmyughtlessness in failing tubject to a breach of
the contract will not support a finding of waiveiBeth Israel Med. Ctr.448 F.3d at 585
(internal quotation marks omitted). “The inteéotwaive is usually a question of factd.

(alterations omitted) (quotingefpaul Garage462 N.E.2d at 1178-79).
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To support its argument that RichRelevancelsifa to disclaim the breach constitutes

waiver, Target cites a May 2014 email frétaterson to RichRelevance acknowledging that
P&G was “looking to work directly” with Targt. However, RichRelevance’s decision to
continue to collect revenue aftinis email does not demonstrate, as a matter of law, that it
intended to waive its right to assert a breach. For instance, Selinger (of RichRelevance) testified
that he was unaware in May 2014 of the full ext#ntarget’s dealingwith Mediavest. A
reasonable jury could infer thRichRelevance did not waive a righ assert a breach it did not
know had occurred. Also, the Agreement provides that a failure of either party “to exercise any
right provided for by this Agreement shall not be dedra waiver of that right.” In light of this
reservation of rights, a reasonalpry could conclude that RiBelevance’s alleged failure to
disclaim the breach in May 2014 did not exgran intent to waive its right&See Travelers Cas.
& Sur. Co. v. Dormitory Auth.-State of N.Y35 F. Supp. 2d 42, 67 (S.D.N.Y. 2010) (“A party
does not make ‘malk]e the conscious choice’ tovevéts rights by explicitly reserving its power
to enforce them.” (quotiniylooney v. City of New YqrR19 F.3d 123, 131 (2d Cir. 2000))).

Accordingly, summary judgmelg denied on Target’s dach of contract claim.

V. CONCLUSION

For the foregoing reasons, Target’s motionsummary judgment is GRANTED in its
favor on Counterclaims One, fide, Four, Five, Six and Sevand DENIED on Counterclaim
Two and on Target’s breach of contract claifirget’s request for oral argument is DENIED as
moot.

The Clerk of Court is directed tdose the motion at Docket Number 72.

Dated: February 13, 2017
NewYork, NY

7//44%

LORI(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE
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