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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

EDREWEENE RAYMOND, ADHYL
POLANCO, PEDRO SERRANO, SANDY
GONZALEZ, RITCHIE BAEZ, JULIO
DIAZ, FELICIA WHITELY, ROMAN
GORIS, DERICK WALLER, KAREEM
ABDULLAH, OLAYOKUN OLAGOKE, and
WIDMARC PIERRE, individually and on
behalf of a class of all others similarly
situated,

Plaintiffs,
-V- No. 15-CV-06885-LTS

THE CITY OF NEW YORK, MAYOR OF
THE CITY OF NEW YORK BILL DE
BLASIO, in his indivdual and official
capacity, FORMER POLICE
COMMISSIONER WILLIAM J. BRATTON,
in his individual capacity, POLICE
COMMISSIONER JAMES P. O’'NEILL, in
his individual and fiicial capacity, NYPD
CHIEF OF DEPARTMENT CARLOS
GOMEZ, in his indivdual and official
capacity, and BUREAU CHIEF NYPD
COMMANDING OFFICER OF PATROL
SERVICES TERENCE MONAHAN, in his
official capacity*

Defendants.

! The captioned Defendants were named in the Amended Complaint, which has been
dismissed. In the instant motion for lededile a Proposed Second Amended Complaint
that is the subject of this Opinion and Ord@gintiffs seek to assert claims against the
City of New York, Mayor Bill de Blagi, Former Commissioner William J. Bratton,
Police Commissioner James P. O'Neill, lasfpr and Former Commanding Officer of
the 40th Precinct Christopher McCormack pD&y Inspector and former Commanding
Officer of Transit District 32 Constantifsachas, First Deputy Commissioner Benjamin
Tucker, and Deputy Commissioner, Depaht Advocate Kevin S. Richardson.
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OPINION AND ORDER

APPEARANCES:

NWOKORO & ASSOCIATES, P.C. ZACHARY W. CARTER
CORPORATION COUNSEL OF THE CITY
OF NEW YORK

By: Chukwuemeka Nwokoro, Esq. By:
Kathleen Marie Comfrey, Esq.
Yuval Rubinstein, Esq.

30 Broad Street 100 Church Street

Suite 1424 New York, NY 10007

New York, NY 10004

Attorneys for Plaintiffs Attorneys for Defendants

LAURA TAYLOR SWAIN, United States District Judge
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Plaintiffs Edreweene Raymond (“Raymond”), Adhyl Polanco (“Polanco”), Pedro
Serrano (“Serrano”), Sandy Gonzalez (“GonzaleRt)chie Baez (“Baez”)Julio Diaz (“Diaz”),
Felicia Whitely (“Whitely”), Roman Goris (“Goris”), Derick Waller (“Waller”), Kareem
Abdullah (“Abdullah”), Olayokun Olagoke (“@boke”), and Widmarc Pierre (“Pierre”)
(collectively, “Plaintiffs”) broughthis civil rights ation, individually and on behalf of a putative
class of all others similarly situated, pursu@nNew York Labor Law § 215-a; 42 U.S.C. 88
1981, 1983, 1985, and 1986; the New York Statm&tu Rights Law (“NYSHRL”), New York
Executive Law 88 290, 296; the New York City Human Rights Law (“NYCHRL"), New York
City Local Law 59 of 1986 as amended by LoRale 39 of 1991, § 8-207; and New York State
Constitution Article 1, 8§ 8, against Defendants tlity 6f New York (“the City”), Mayor of the
City of New York Bill de Blasio (“Mayor dd&lasio”), Former Police Commissioner William J.
Bratton (“Former Commissioner BrattonPplice Commissioner James P. O'Neill
(“Commissioner O’Neill”), NYPD Chief of Departent Carlos M. Gomez (“Chief Gomez”), and
Bureau Chief NYPD Commandir@fficer of Patrol ServiceSerence Monahan (“Chief
Monahan”), (Mayor de Blasio, Former Conssioner Bratton, Commissioner O’Neill, Chief
Gomez, and Chief Monahan ategether, referred to herein as the “Individual Defendants”)
(collectively, "Defendants®).The Court has jurisdiction of thaction pursuant to 28 U.S.C. 88
1331, 1343, and 1367.

In a 17-count Amended Complaint, Pl#iistclaimed that the NYPD maintains
illegal arrest and citation quot#sat are focused disproportionigten areas in which minorities
reside, that minority officers apFessured to meet the quotas, and that minority officers suffer
adverse and retaliatory employment actions wheg refuse to enforce or complain about the

guotas as discriminatory. (Docket Entry 184.) On March 6, 2017, this Court issued a
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Memorandum Opinion and Order granting Defants’ motion to dismiss the Amended
Complaint (the “Motion to Dismiss Opinion”), apermitting Plaintiffs to move for leave to file
a Second Amended Complaint as to the claintsraquests for relief asserted in the Amended
Complaint’'s Second, Fourth, Fifth, Sixth, Eighfrenth, Twelfth, Fourteenth, and Seventeenth
Causes of Action. (Docket Entry No. 60.) Taa$aims were for preliminary and permanent
injunctive relief, and alleged eiations of the Civil Rights Act of 1866, 42 U.S.C. § 1981, New
York State and New York City Human Rights Laws, and of the First Amendment to the United
States Constitution and 42 U.S&1983 based on alleged retaliatfoild.)

On April 7, 2017, Plaintiffs moved fdeave to file a Second Amended
Complaint, appending their proposed SeconceAded Complaint (“Proposed SAC”) to their
motion papers. (Docket Entry No. 64, Docket EMDp. 66-1.) In the Proposed SAC, Plaintiffs
seek to assert claims against the Cityybtade Blasio, Former Commissioner Bratton,
Commissioner O’Neill, Inspector and Forn@mmanding Officer ofhe 40th Precinct
Christopher McCormack (“Inspector McCormagkDeputy Inspectoand former Commanding
Officer of Transit District 32 Constantin Tsachas (“Deputy Inspectacias”), First Deputy
Commissioner Benjamin Tucker (“FiBeputy Commissioner Tucker”), and Deputy
Commissioner, Department AdvocateviieS. Richardson (“Deputy Commissioner
Richardson,” and, collectively with the aforentioned individuals, the “Proposed Individual
Defendants,” and collectively with the €ithe “Proposed Defendants”) for employment

discrimination based on race, pursuant tdJ42.C. § 1983 and the New York State and New

2 The Motion to Dismiss Opinion dismissed wihejudice (1) Plaitiffs’ claims based on
alleged violations of New York Labor La#215-a, (2) claims based on an alleged
conspiracy to deny Plaintiffs’ rights in violation of 42 U.S.C. 88 1985, 1986, and (3) New
York State Constitution Article 1, 8§ 8 Freee®gh Retaliation claims by Plaintiffs
Raymond, Polanco, Serrano, Waller, and Gonzalez. (Id.)
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York City Human Rights Laws; and violationthe First Amendmenights of Plaintiffs
Raymond, Polanco, Serrano, Waller, and Gagzglursuant to 42 U.S.C. § 1983, seeking
damages and injunctive and declaratory réliéDocket Entry No. 66-1.)

The Court has considered the parties’ sigsians carefully. As explained below,

Plaintiffs’ motion is granted ipart and denied in part.

l.
BACKGROUND

The Court assumes the parties’ familiarity with the background of this case as

recited in the Motion to Dismiss Opinioikee Raymond v. City of New York, No. 15-CV-6885-

LTS-HBP, 2017 WL 892350 (S.D.N.Y. Mar. 6, 2017)he following summary of Plaintiffs’
allegations is limited to those relevant to thearals asserted in the Proposed SAC. Plaintiffs’
non-conclusory factual allegatioase taken as true for purposg#ghis motion practice.
Plaintiffs allege that 8@NYPD maintains a policy thaty violation of a state law
prohibiting quotas for law enforcement activitidsgects its employees to perform a mandatory
number of arrests or other police actionsravdefined period of time as a performance
standard, effectively establishiggotas, and that the policy “hksl to a pattern and practice of
discrimination against officers éfispanic and African-American higage on the basis of color,

race and national origin.” (Proposed SAC { 3, Bdaintiffs allege that “failure to meet the

3 The Proposed SAC specifically recites tiatker and Richardson are named as
defendants in their official and individuedpacities (see Proposed SAC {1 65, 66) but is
silent as to the capacities in which theestProposed Individual Defendants are named.
The Court assumes, however, for purposesisitiotion practice that Plaintiffs intend to
sue each of the Proposed Individual Defendankésiindividual and official capacities.
Chief Gomez, who was named as a Defendatite Amended Complaint, is not named
as a defendant in the proposed SAC.
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illegal quotal[s] result[] in adwvse employment consequencesjuding but not limited to
negative evaluations, termination or threatesmination, lost compensation, lost overtime,
denial of promotions and upgrades, deniadwértime, loss of vacatn days earned, loss of
accrued time earned, punitive postings and punitaesfers, suspension, investigations,
charges, suspensions, formal and informstigiine, assignments undesirable and/or
particularly dangerous tasks, punitive pegs and punitive transfers, all leading and
contributing to a hostile working environmemidaracially disparate treatment of the minority
police officers.” (Id. 1 22.) Plaintiffs, o are Latino and African-American police officers
currently or formerly employed by the NYPD ,esan behalf of themselves and of a putative
class of “approximately 6,000” Black and LatiNd'PD officers, “who will have been and will
be affected by the imposition tfe illegal quota systn,” pursuant to Federal Rules of Civil
Procedure 23(a) and (b)(2). (See id. 11 213-17.)

Plaintiffs characterize th@les of the Proposed Individual Defendants as follows.
In his capacity as mayor, Defendant MaglerBlasio “routinely met with the Police
Commissioner[,] Deputy PolicBommissioners|[,] and otherdhi[-]Jranking members of the
NYPD to set policy and makecommendations relating toetlpolic[iles, administration,
practices, customs|,] anmocedure[s] of the NYPD and relagj to the disciplinary system and
implementation of penalties withthe NYPD.” (Id. { 60.) Iinis capacity as Commissioner,
Bratton was the “principal administrator” ofetfiNYPD, “responsible fathe application of the
NYPD’s enforcement and administrative polic[il¢spcluding its internal investigatory and
disciplinary process.” (See id.  61.) As CluEDepartment, O’Neill was “the highest ranking
non-civilian . . . uniformed pol& officer” and “in charge of all NYPD operations answering only

to the Police Commissioner and the MayaofSee id. § 62.) Proposed Defendant Inspector
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McCormack was the commanding officer of the NYPD'¥ #@ecinct from September 27, 2011,
to May 2014, at which point the Plaintiffs ake“he was transferrealit of the precinct”

following media reports “that h@as recorded pressuring a polafécer to target young [B]lack
males.” (Id. 1 63.) Proposed Defendant Inspector Tsachas was the commanding officer of
Transit District 32 from June 2015 to June 20(l6. 1 64.) Proposed Defendant Tucker is the
First Deputy Police Commissioner of the NYRIhd he allegedly & policy, directed

personnel, approved penalties and made recaomat®ns as to all penalties regarding all
disciplinary matters within the NYPD,” and chaired Steering Committee meetings where
“penalties are discussed and recommendatiomeimagarding disciplinary actions against
Black and Latino NYPD officers._(Id. § 65.) PropdDefendant Tucker also chairs the Special
Monitoring Committee, a body within the NYRBat determines whether to place NYPD
officers in a Performance Monitoring Program (tR&P”). (Id.) Proposed Defendant Kevin S.
Richardson is a Deputy Commisser of the NYPD as well as the Commanding Officer of the
NYPD’s Advocate’s office, and hadlegedly “routinely met witlother defendants to set policy,
approve penalties, and make recommendationsdiagedisciplinary matters,” and participates
in Steering Committee meetings and the Sgdédonitoring Comnittee. (Id. 1 66.)

The Proposed SAC generally alleges thatProposed Indidual Defendants
knew or should have known of the customsctices, and policies described in the Proposed
SAC, including but not limited to the maintenanaf the illegal quota syem by the NYPD and
its racially discriminatory effect on the mimgrcommunity and minority officers including the
Plaintiffs, and “condoned, ratifiemhd/or authorized” such practi¢gmlicies, and conduct. (See

id. at 7 60-66.)

RAYMOND MOTION FORLEAVE TOFILE SAC VERSIONJUNE 27,2018 7



Plaintiffs proffer the following statistal allegations in support of their
employment discrimination claims. Accordit@Plaintiffs, as of June 2014, the NYPD had
35,000 members, of whom 51% were White, 28éte Latino, and 16% were Black. (Id.
245.) Plaintiffs allege thdthe vast majority of the NYP command structure[] are [W]hite
males|,]” as 80% of captains and 82% “oé #ppointed ranks abotee rank of Deputy
Inspector” are White. _(Id.) Plaintiffs alstesge that, as of November 2014, Black and Latino
police officers comprised 43% of the NYPRQisiform workforce, but held only 17% of
appointed positions above the rank of Deputy Inspector. (Id. { 246.)

Plaintiffs allege that “the performanceadwation system to which the [P]laintiffs
are subjected by the [Proposed D]efendants igriffacause, despite being “neutral on its face,
. . . minority officers are more likely to be cbad, investigated and receive more punishment,
than their [W]hite counterparts for the same allegiéenses.” (Id.  26.) In support of that fact,
Plaintiffs allege, on information and belief, thetspecified statistics from the Case Analysis and
Tracking System (“CATS”) for a three-yeperiod spanning 2013 to 2016 “show a substantial
disparity between the treatment of [B]laatdgL]atino police officers as opposed to their
[W]hite counterparts,” and thatyer that period, such officerswWg]re more frequently written
up for minor disciplinary infractions,” for whide imposed penalties “[we]re more severe.”
(Id. 11 39, 241.)

Police officers’ annual performance ratings, which range between 1.0 and 5.0,
play an integral role in proations and other employment acts)y as a high annual performance
rating of 4.0 or above is one of the requisitéeria for promotion to the next rank, while a
“negative annual evaluation rating,” or a scbelow 3.0, makes the officer “a candidate for

placement into the probationary [PMP]"._(Sdefl{ 27, 29.) Plaintiffs allege that “[Jthough
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Black and Latino Police Officers constitute oA®% of the NYPD uniformed workforce, they
make up 70% of all officers in the [PMP] asDecember 31, 2016.”_(Id. § 235.) The PMP
comprises three different levels of performance monitoring, each of which has different
consequences for the terms of an offeemployment. (See id. 1 31.)

Plaintiffs allege on informationna belief that, from 2013 through 2015, Black
and Latino officers were 50% a@@%, respectively, more likely than White officers to “receive
formal charges and specificatighaccording to CATS data(ld.  247.) Plaintiffs further
allege on the same basis that Black and Latfficess were “substantialimore likely to have
been found guilty on departmental charges thajhj/ officers,” that such officers, once found
guilty, were more likely than White officers to tkerminated or placedn probation, and that “in
general, disparities in the treatment of Latind 8lack officers as compared to [W]hite officers
at each stage of the disciplinary process supperinference that race and ethnicity were
motivating factors in the decisions(ld.) Plaintiffsalso allege that Blacks and Latinos are 25%
overrepresented in “consultations,” which are investigations to see if command discipline
charges should be brought against an offiaed, that such consulians involving Black and
Latino officers are 25% more likely to resultaharges than consuitans involving White
officers. (Id. 1 248.) Plaintiffalso allege that Black and Latinfficers are 4% less likely to be
offered a plea than White officers, and thapaisitions of chargeavolving minority officers
are harsher: Black and Latino officers are 40%eniiely to receive a “guilty at trial”
disposition and 84% more likely to receive adaes filed” dispositin, compared to White
officers, and that Black and Latino officers ar®@®bmore likely to be terminated, compared to

White officers. (Id.)
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All Plaintiffs allege that they “suffetenegative employment consequences as a
result of the failure to meetethillegal quotas” and that they wéefracially discriminated against .
. . with respect to performanegaluations, the [PMP], and theministration of discipline and
punishment.” (Id. 11 46-57.) They also alléigat each “has been penalized for reporting and
complaining about the illegal quas and its racially discrimitary application against the
minority community.” (1d.) The Proposed SAC afsoffers factual allegains specific to each
named Plaintiff's NYPD experience, the detailsubfich are discussedfma in connection with
the question of the sufficiency of each Plaingif€laims of discriminatory treatment, retaliation
for complaints of discrimination, hostile wogkivironment, and retaliation for engaging in
activity protected by the First Amendment.

I.
DISCUSSION

Rule 15(a) of the Federal Rules of {CRrocedure provides that leave to amend

should be freely granted when justice so reguiréed. R. Civ. P. 15(a). While granting or

denying such leave is within the discretion of dingrict court, Reisner v. General Motors Corp.,

511 F. Supp. 1167, 1171 (S.D.N.Y. 1981), leave terahwill generally be granted unless: (1)
there is evidence of undue delagd faith, dilatory motive, arepeated failures to cure
deficiencies by amendments previously alldmg) allowing amedment would cause undue

prejudice to the opposing party; or (3) theemahment would be futile. Foman v. Davis, 371

U.S. 178, 182 (1962). Defendants opposeniifés’ motion, arguing that the proposed
amendment would be futile. A proposed amendrteatpleading would be futile if it could not
withstand a motion to dismiss puesu to Federal Rule of Civitrocedure 12(b)(6). Ballard v.

Parkstone Energy, LLC, No. 06 CV 13099, 2008 ¥W98572, at *3 (S.D.N.Y. Sept. 19, 2008).
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Thus, “[lleave to amend may be denied on grounds of futility if the proposed amendment fails to

state a legally cognizable claim or fails to rdisgble issues of fact.” AEP Energy Servs. Gas

Holding Co. v. Bank of America, N.A., 6263¢ 699, 726 (2d Cir. 201Qg¢itation omitted).

When considering a Rule 12(b)(6) nuotj the Court accepés true all non-
conclusory factual allegations in the compland draws all reasonable inferences in the

Plaintiff's favor. Roth v. Jennings, 489 F.3d 4801 (2d Cir. 2007). To survive such a motion,

the complaint must “contain sufficient factual matter, accepted as true, to ‘state a claim to relief

that is plausible on its face.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atlantic

Corp. v. Twombly, 550 U.S. 544, 570 (2007)).cdurt is not, however, required to accept
“conclusory statements” made by the plaintiftiage, nor do “legal cortgsion[s] couched as []

factual allegation[s]” met such deference. Twombly, 550 U.S. at 555.

A. Racial Discrimination Claims, assedtpursuant to 42 U.S.C. 88§ 1981 and 1983,
the NYSHRL, and the NYCHRL (Second, Fourth, and Fifth Causes of Action)

In the Proposed SAC’s Second, Fouathgl Fifth Causes of Action, Plaintiffs
assert that the Proposed Defendaare liable for inflicting or approving racially discriminatory
employment practices thaiolate 42 U.S.C. 8§ 1981, 1983, the NYSHRL, and NYCHRL.
(Proposed SAC {1 222-72.) The Proposed Defendaptsse Plaintiffs’ requesbr leave to file
these claims, arguing that neither Plaintiffisdtistical evidence ndheir individualized
allegations, alone or in comfaition, are sufficient to suppanh inference of intentional
discriminatory or retaliatoryanduct, that insufficient facts aptead to suppaithe requisite

inference of personal involvement on the parihef Proposed Individu&efendants, and that
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certain claims are time barred. (See Defersl@dpposition to Plaintiffs’ Motion to File a
Second Amended Complaint (“Opp. Br.Dpcket Entry No. 72, at 2-18.)

1. Federal Claims

Section 1981 provides, in pertinent p#rgt “[a]ll persons within the jurisdiction
of the United States shall hatlee same right in every StatedaTerritory to make and enforce
contracts . . . and to the full and equal benefalblaws and proceedings for the security of
persons and property as is enjoyed by whiteets . . . .” 42 U.S.C.S. § 1981(a) (LexisNexis
2009). “[T]he term ‘make and enforcendracts’ includes the making, performance,
modification, and termination of contracts, ane é&mjoyment of all bene, privileges, terms,
and conditions of the contraet relationship.” 42 U.S.C.8.1981(b) (LexisNexis 2009).

Section 1981's protections appty employment relationship$See Patterson v. Cty. of Oneida,

375 F.3d 206, 224-25 (2d Cir. 2004). However, “[wiliee defendant is a state actor, Section
1983 is the exclusive remedy for violations of rights guaranieddr Section 1981 . . . [t]hus,
claims against . . . [ijndividual [dfendants in their official capdgior against the City, must be

brought under Section 1983.” BermudeZity of New York, 783 F. Supp. 2d 560, 576

(S.D.N.Y. 2011) (citing Jett. Dallas Indep. Sch. Dist., 491.S. 701 (1989)) (additional

citations omittedf. Accordingly, Plaintiffs’ Second Caef Action is construed as a claim
brought pursuant to Section 1983 to eo#othe provisions of Section 1981.
“To establish a claim under [Section] 1981plaintiff[s] must allege facts in

support of the following elements:)(the plaintiff[s] [are] member]f a racial minority; (2) an

4 Section 1983 authorizes didctions against individualate actors for relief from a
“deprivation of any rights, privileges, or immunities secured by the Constitution.” 42
U.S.C.S. § 1983 (LexisNexis 2013). Municigeatities may be held liable under Section
1983 where violations are theogluct of municipal policies austoms._Littlejohn v.

City of New York, 795 F.3d 297, 314 (2d C2015) (quoting Patteos, 375 F.3d at 226)
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intent to discriminate on the basis of régethe defendant[s]; and (3) the discrimination
concerned one or more of the activities enwtezt in the statute (i.e., make and enforce

contracts, sue and be sued, gavedence, etc.).” Mian v. Dotason, Lufkin & Jenrette Sec.

Corp., 7 F.3d 1085, 1087 (2d Cir. 1993) (tgas omitted). “Although ‘an employment
discrimination plaintiff need not plead a prima &acase of discriminationh order to survive a
motion to dismiss,” a plaintiff “must allege sufficieiacts showing that she is entitled to relief.”

Bermudez, 783 F. Supp. 2d at 575 (quoting 8ugsvicz v. Sorema N. A., 534 U.S. 506, 515

(2002)).

“To state a discrimination claim undiéne Fourteenth Amendment Equal
Protection Clause [of the Constitution of the United States] and/®8§, [P]laintiffs must
sufficiently allege that [the Proposed D]efendants acted withialis@tory intent.” _Burgis v.

N.Y.C. Dep't of Sanitation, 798 F.3d 63, 68 (2d.Qi015) (citing Gen. Bldg. Contractors Ass’n

v. Pennsylvania, 458 U.S. 375, 391 (1982)). [@seful discrimination requires more than

intent as volition or interds awareness of consequendesvolves a decisionmaker’s
undertaking a course of action because of, noelypén spite of, thection’s adverse effects
upon an identifiable group.” _Igbal, 556 U.S6&8 (internal quotation marks, brackets, and
citation omitted). To withstand “a motion to dis®ij the plaintiff[s] must specifically allege the
events claimed to constitute intentional discrimtioraas well as circumahces giving rise to a

plausible inference of racially discriminagantent.” Yusuf v. Vassar Coll., 35 F.3d 709, 713

(2d Cir. 1994) (citation omitted); see aldodrews v. Fremantlemedia, N.A., Inc., 613 Fed.

App’x 67, 69 (2d Cir. 2015).

(citing Jett, 491 U.S. at 733—-36 (8 1981) arichgiMonell v. Dep’t of Soc. Servs., 436
U.S. 658, 692-94 (1978) (§ 1983)).
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Plaintiffs allege that “[tlhe NYPD’s disciplinary system intentionally
discriminates against Black and Latino policea#fs, and in favor diW]hite police officers,”
through “three main interwoven ways[:] by ratyainfair use of minor violations, command
disciplines, and charges ancesfications[;] by racially unfaiuse of annual and interim
performance evaluations[;] and by racially diggarmplacement in the [PMP.]" (Proposed SAC 1
222.) Because a showing of intentional discrimorats fundamental to tretatement of a racial
or ethnic origin discrimination claim und8ections 1981 and 1983, the Court assumes that
Plaintiffs use the term “unfair” in the Propos84C as a synonym for intentional discrimination.

a. Statistical Evidence of Discriminatory Conduct

“[T]o show discriminatory intent i [Section] 1981 or Equal Protection case
based on statistics alone, thatisitics must not only be sistically significant in the
mathematical sense, but they must alsofleelevel that makes other plausible non-
discriminatory explanations very unlikelyBurgis, 798 F.3d at 69 (citation omitted). Thus, in
Burgis, where the Plaintiffs alleged widespreacke- and/or national ofiittbased discrimination
in New York City Sanitation Department promotional decisions, tlver@eCircuit upheld the
dismissal of the complaint because the plaintstatistics lackedpecificity, as they “show[ed]
only the raw percentages of White, Black, and Hisp individuals at&ch employment level,
without providing any detail as to the numbeingfividuals at each levelhe qualifications of
individuals in the applicant pool and of thdseed for each position, or the number of openings
at each level.”_See id.

Here, the named Plaintiffs acknowledge ttaty did not make the alleged quotas
and allege that they were diglined more harshly, or subjeck¢o more lenient quotas, than

White NYPD officers. The statiss that they proffer do nadbowever, provide any basis for

RAYMOND MOTION FORLEAVE TOFILE SAC VERSIONJUNE 27,2018 14



evaluation of the circumstances or charges oiclwtlisciplinary decisions were based. They
merely break down generic categories of discgphnd consequences on racial lines, and in a
similar fashion present such disparities inphaportion of officers oéach group who are in the
NYPD’s workforce as a whole, and in its leaslep, and do not constitute a factual proffer
sufficient to push Plaintiffs’ clan over the line from possible to pkhle. Cf. Igbal, 556 U.S. at
678 (“[tlhe plausibility standard . . . asks formdhan a sheer possibility that a defendant has
acted unlawfully”). The allegations going to demity of underlying offenses are plead in a
conclusory fashion, on information and beligith only a generalized reference to CATS
statistics that are not presentedhe Proposed SAC. Such conclusory allegations and statistics
are insufficient to support plausibly the key mtienal conduct elemenf Plaintiffs’ federal
discriminatory treatment claim. _See Igl&B6 U.S. at 662 (quoting Twombly, 550 U.S. at 555)
(“Although for the purposes of a motion to dissi{a court] must take all of the factual
allegations in the complaint as true, [a casjrtnot bound to accept as true a legal conclusion
couched as a factual allegation™). The Couresdurther that the alieed experiences of the
named Plaintiffs, who do not apgreto have been brought up on formal charges or found guilty
and subjected to termination or other harsh tsamg, are not supportive afstatistical inference
that Black and Latino officers adeliberately targeted for the harshest charges and discipline.
Cf. Burgis, 798 F.3d at 70 (concluding that “tlaetfthat each of the plaintiffs ha[d] been
promoted at some point to the position of supervisor undermine[d] their allegations of
discrimination in the promotion of sétion workers to supervisors”).

Plaintiffs have “fail[ed] to allege statistics” that are “not only . . . statistically
significant in the mathematical sense” but are “alsoof a level that makes other plausible non-

discriminatory explanations very unlikely.” Seleat 69. Their figures lack specificity, “show
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only the raw percentages of [minority and ¥ghindividuals” in the PMP and otherwise
encountering the disciplinary system, and do nabVile any detail as tihe” ways in which the
minority officers were comparable to the Whiféeers, such as whether the minority and White
officers in the PMP or facing formal charges apécifications have similar roles, qualifications,
or personnel records. See Burgis, 798 F.3d at 69A7ithout such facts, thstatistics as alleged
do not “make other plausible non-discriminaterplanations” for dispéres between minority
and White NYPD officers very unlikely. See i®laintiffs’ statistical proffers are thus
insufficient to support the inference of systemientional racial or &inic discrimination in
charging Black and Latino NYPD officers withsdipline that is a key foundation stone of
Plaintiffs’ class-wide disparate treatment andti@svork environment clans. For substantially
the same reasons, they are insufficient to alpgesibly that any discime or hostile work
environment imposed on Black and Latino offseras the product of intentional discrimination
carried out pursuant to offal policies of the City.

b. Allegations of Discriminfion Against Plaintiffs

The Court now turns to the particularizeddence proffered in the Proposed SAC

regarding the experiencethe named Plaintiffs.
Individual Plaintiffs’ Discrimination Claims

I. Raymond

Raymond alleges that he was warned repeatedly about his enforcement activity
numbers, and that he was at risk of beiraget in the PMP and losing the opportunity to get
promoted. (See Proposed SAC 11 68-69, 72, 78, 803lddalleges that he was given negative
or subpar performance ratings, disciplinary noteed punishments, and lost an endorsement for

promotion; Raymond characterizes these incidentads of intentional racial discrimination”
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committed by the Proposed Defendants, including Proposed Individual Defendant Tsachas. (See
id. 11 81, 85, 89, 94.) He alleges that Tsa¢pasished minority officers more severely and
more often than the [W]hite officers in his command for failure to meet the quota and any other
disciplinary issue,” specifidly alleging that Raymond was disciplined for the untimely
submission of a vacation requesiile two White officers were not disciplined for the same
offense, and that he was disciplined for failtoeneet the enforcement activity quota while a
White officer with the same or a lower lex#lquota compliance was not punished in any way.
(Id. 11 64, 88, 90.). Raymond also pleads thaDecember 10, 2015, his promotion to Sergeant
was canceled by a deputy commissioner who @retorsed the promotion of a White police
officer, following a Review Board session theds called “to discuss Raymond’s lack of
enforcement activity and anticipated promotiorSergeant.” _(Id. 11 93-94.) Plaintiffs
characterize the cancellation oéthromotion as an “act of inteonal racial discrimination,”
asserting that the promoted White officer We@mmparable to Raymond in that he was also
called before the [R]eview [Bloard.” (See id94.) Raymond, however, fails to plead facts to
support the inference that he was indeed “compeitat the promoted White officer in relevant
respects, such as whether the two officers had similar backgrounds, experiences, law
enforcement activity statistics or performamnagngs. Appearing before the Review Board on
the same day does not by itself support arrémfee that Raymond and the White officer were
“comparable.”

Raymond’s allegations as to discipline tbe denied vacation request and failure
to discipline a White officer fofailing to meet quotas at the same or a higher level of non-
compliance are, however, just sufficient to franamb for intentional discriminatory treatment.

Plaintiff has identified alleged comparatarsd specified the conduan which the alleged
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disparate treatment was based. While his dilegsas to comparable status are relatively
conclusory, the proffer of information as to simitelevant violations ahconsequences (or lack
thereof) and the names of the White officersufficient in the context of the Proposed SAC to
state disparate treatment causes of actiomagBroposed Individual Defendant Tsachas with
respect to punishment for theddeave request and for failure to meet enforcement activity
guotas. Raymond has failed, however, to allegerthiolvement of any of the other Proposed
Individual Defendants in these measures arghtiw that any such measures were imposed
pursuant to official policies of the City, so il only be permitted to amend the complaint to
assert these claims as againstgésed Individual Diendant Tsachas.

Plaintiffs thus fail to plead that tieroposed Defendants as a group acted with
discriminatory intent as to Raymond. Pldistwill, however, be permitted to plead Raymond’s
individual discrimination claims against Tsacl@ased on the discipline for the late vacation
request and discipline for failute meet enforcement quotas.

ii. Gonzalez and Baez

Gonzalez’ and Baez’ claintdf racially discriminatory actions taken against each
of them are similar. Gonzalez claims thatwes repeatedly chastised and punished for failing to
meet enforcement activity standards, andithaas “racially discriminatory” for Gonzalez to
receive a negative performancémg when “[W]hite police offices in the same command, unit,
squad, and shift as [Gonzalez], with equdbarer enforcement activity numbers, received
annual performance evaluation rgs” higher than his own negativating. (See Proposed SAC
1 108.) Gonzalez alleges that the enforcemegitics were brought up giscussions of his
performance rating and names White officers whoevedlegedly in the sae command and shift

who had at least equally low metrics and weregien ratings as low &onzalez’. (Id. 1
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108-09.) He alleges that the rating wapased by a Lt. Hatki and upheld by Proposed
Individual Defendant McCormack._(Id. 1 109.)

Plaintiffs allege gemally that in the 4t Precinct, to which both Gonzalez and
Baez were assigned, all officers werteject to the same enforcem activity standards but that
White officers did not receive ¢hsame punishments as Black and Latino officers. (Id. { 133.)
They allege that it was “racially discriminag® for Baez to receive a negative performance
rating in 2013 from Proposed Individual Defiant McCormack, “because in that year, [his]
actual performance as a police officer meritesg@re of at least 4.0,” because Baez performed
“excellent police work” in 2013. _(See id. 11 1337.) While Baez's subjective self-evaluation
of the quality of his police work is insufficient taise an inference of discrimination, he also
alleges that “comparatively placed [W]hite polaficers in the same unit, with similar activity
numbers for the same period][] . . . did not get the same punishment,” and received higher annual
performance evaluation scores. (Id.  13Br) March 31, 2014, Baez was placed in the PMP
for a negative performance rating by Proposelividual Defendant McCormack, which
Plaintiffs assert was “racially discriminatorygtause McCormack specifically told Baez that his
negative rating was based on writing an insufficient number of Criminal Court summonses, and
because named White police officers “whose peréorce was at the same level or worse than
Baez were not placed” in the PMP._(Id. 11 139-41.)

Plaintiffs have proffered sufficienaéts to state claims against Proposed
Individual Defendant McCormack for discriminagdreatment as to low performance ratings
and PMP designations based on failure to mefereement performance metrics. They have
not, however, alleged facts showing that anthefother Proposed Individual Defendants were

personally involved or that McCormack’s conduets undertaken pursuant to a City policy.
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Baez’ and Gonzalez' rating and PMP claicas therefore be pursued only as against
McCormack in his individual capacity.

iii. Serrano

Serrano also fails to plead facts suffiai to support a general inference of
discriminatory intent. He claims that hexperienced first[Jhand the negative effect of the
guotas imposed by his supervisors on the minaotymunity [that] he patrolled in the South
Bronx,” when he “received a negative performaecaluation” due to “higailure to meet the
guota” imposed by his supervisors. (See id. 1 148-48.3lleges that held a supervisor that
the precinct’s residents “are predominantly lowjepme and that he did not feel right” giving
them summonses, and that his supervisor allegedly, on an unspecified date, “referred to the
residents as ‘animals,” and Serrancaswdeeply offended.”_(See id.)

To “determin[e] whether a comment egittes an intent to discriminate or
whether it is a non-probative ‘stray remark,” dswonsider four factors: (1) who made the
remark (i.e.[,] a decision-maker, a supervisora low-level co-worker); (2) when the remark
was made in relation to the emapiment decision at isst(3) the content dhe remark; and (4)
the context in which the remark was made (i.avpgther it was related to the decision-making

process).”_LaSalle v. City of N.Y., N&3-CV-5109-PAC, 2015 WL 42376, at *5 (S.D.N.Y.

Mar. 30, 2015) (internal quotation marks, ellipsand citation omitted). Serrano’s allegation
that his supervisor referred to residents of tHeR¥@cinct as “animals” constitutes such a “stray
remark,” and does not support an inference sérininatory intent. (See Proposed SAC 1 148-
49.) Plaintiffs allege that the remark wasd®aan response to Serras@xpressing discomfort
with giving low-income residents “spurious summs [sic].” (See id.) The comment was not

made in relation to “the [employment] decisiovaking process” or the decision to give him a
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negative performance evaluation, nor does its content suggest race or ethnicity-based animus
against Serrano. See LaSalle, 2015 WL 1442376, aPt&intiffs’ allegation thus constitutes “a
non-probative ‘stray remark.” See id.

Serrano also alleges that “[i]t was unfair and racially discriminatory” for his
supervisor to give him a 3.0 performancealeation score for 2012, because certain of his
metrics were comparable to his performance in earlier years and he received higher grades in
those years, and that a basis for an inferenagerft is present because “three [W]hite police
officers who had the same as, similar to, or wasforcement activity numbers” received higher
evaluation scores. (Proposed SAC 11 159-8Mthough Plaintiffs do not plead how Serrano’s
enforcement metrics in 2012 aedrlier years correlated tdegant benchmarks, Plaintiffs
proffer that, when Serrano appealed thaga Proposed Individual Defendant McCormack
specifically stated that Serratdid not stop enough black peoglegld. § 161.) These facts,
taken together and in the light most favorabl&éorano, are sufficient 8upport an inference of
intentional discriminatory conduct by Propodedividual Defendant McCormack in connection
with the negative performance rating.

Plaintiffs’ motion is therefore grantead the extent that they may plead a
discriminatory treatment claim against Propobwetividual Defendant McCormack based on the
negative 2012 performancating given to Serrano.

V. Abdullah

Abdullah alleges that “[i]t was an act @faial discrimination” that he was kept in
the PMP for 2012-14, “despite . . . consistegdpd performances” and his passing-grade annual
performance evaluation ratings from 2012-14c&use typically a passing grade of 3.0 or

above[] on an annual performance evaluatiomaugh to secure a police officer[’]s removal
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from the [PMP] if the officer was placed oretprogram for negative performance, as Abdullah
was” and because “comparable [W]hite poli¢fcers who were placed on the program for

similar reasons” to Abdullah were removed “after just one year of good performance.” (See id.
11 192-94.)

Abdullah’s conclusory allegations do retpport an inference of discriminatory
intent. The Proposed SAC alleges that hendidcomply with quota requirements in a prior
posting from at least 2007, and was put ongrarance monitoring for that reason from 2009.
There is no allegation of compliance with netruntil 2012. (See id. 11 189-91.) He does not
allege how the White police officers were “comparable” to him, such as whether they were
originally placed in the PMP for similar reas@sshe was, how long it took them to meet
standards or how their perform@ze measured up in the yeageytwere removed from the PMP
compared to Abdullah’s.

Plaintiffs thus fail to allege facts sufient to support the piisite inference of
intentional discrimination as tabdullah, and their request for leato amend is denied as to
Plaintiff Abdullah.

V. Olagoke

Olagoke is “a minority [B]lack officer in a mostly [W]hite squad” and alleges that
he was “disproportionately punished for naeting the [imposed] quota while [W]hite police
officers, who also failed to meet the quatseived less or no punishment.” (Id. § 195.)
Although he alleges that he has long opposealteged quota requirement because he believes
it is unfair, the only specific quatrelated “problems with the [Difendants” that he identifies in
his complaint are attributed tos failure to meet the quotasdane 2011 when he deliberately

refrained from making arrests in order to letgastner, who was gettingarried, write all of the
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arrests and summonses for that month. (Id.98t99.) His supervisor did not accept the
explanation and transferred Olagoke to heoassignment in which he did not have
opportunities to make arrests, ensuring that hisbers would stay low._(Id. 1 200-01.) On the
basis of the poor numbers for June and 88011, he was taken off paid details, which
reduced his income significantly. (Id. 11 201)}0Ble further allege that his 2012 annual
performance evaluation score of 3.0, rendered in January 2013, “was racially discriminatory
because based on his performance, Olagoke askarscore of at least[] 4.0[] but received a
lower score from his supervisors because [iB]iack,” and that White officers in his squad,
“who [had] lower enforcement activity numbers than Olagoke and who generally did not do as
much work as [he did]” received higher perfance ratings “and were never kicked off paid
detail,” as Olagoke alleges he was. (Id. 1 205-07.)

Plaintiffs’ conclusory pleading that QJake received a lower performance score
than he deserved “because he is [B]lack,” em¢bntext of factual allegjans indicating that he
had been punished for choosing to forgo arrestsdar to benefit his parér, is insufficient to
support an inference of discriminatory intedtlthough he pleads that his White colleagues
faced different employment actigribe alleged disparity is infficient to support the inference
because he does not proffer facts showing tleat were similarly situated in ways other than
their raw enforcement numbers, such as theioreafr noncompliance. The assertion that he
is Black and they are White “is simply insufficient as a factual pleading to allege racially
motivated discrimination for purposes of a [#idnle section 1981 claim.”_See, e.g., Johnson v.

City of New York, 669 F. Supp. 2d 444, 450 (S.D.N.Y. 2009).
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Plaintiffs thus fail to allege facts sufi@mnt to support an infence of intentional
discriminatory conduct, and their motion will denied with respec¢o Plaintiff Olagoke.

Vi. Goris, Diaz, Waller, Whitely, and Pierre

The Proposed SAC expressly attributibsgedly discriminatory punishment of
these Plaintiffs to their failure or refusal tongaly with the alleged quotequirements. Because
Plaintiffs have not plausibly framed theiath that the quotas and enforcement thereof are
intentionally discriminatory agaih8lack and Latino officers, thegdaintiffs fail to state viable
claims for discriminatory treatment.

Vii. Conclusion — Federal Didgminatory Treatment Claims

For the foregoing reasons, Plaintiffs’ trmm for leave to file a Second Amended
Complaint asserting federal discriminatory treathwaims is denied, except as to the following
proposed claims: Raymond’s claims relatindpio punishment for submitting a late vacation
request and for failing to meet quotas, asrgjdProposed Individual Dendant Tsachas only;
Gonzalez’ and Baez’ claims relating to nexga performance evaluations and placement on
PMP, as against Proposed Indwal Defendant McCormack onlgnd Serrano’s claim relating
to his negative 2012 performance rating, asrejdroposed Individu&defendant McCormack
only.

C. Hostile Work Environment Claim

Plaintiffs allege that “the imposition dfegal quotas has led to a practice and
pattern of discrimination against officers of Hasyc and African-American heritage on the basis
of color, race, and national origin by . . .intaining and allowing a hostile work environment,”
experienced by Plaintiffs and the prospeeitlass members. (See Proposed SAC 1 19, 22,

24.). The Court treats this claim as one broyginsuant to Section 1983 of Title 42 to enforce
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Section 1981 of that Title. The Proposed Defetslassert that the hostile work environment
claim should be dismissed because only fouhefPlaintiffs complain of a hostile work
environment and none of them pleads allegatioffmnt to satisfy the necessary elements of a
hostile work environment or alleg#ausibly that the City haspolicy or practice of maintaining
such a hostile work environment. (Opp. Br., at 12-13.)

“To establish a hostile work enviroremt under [Section] 1981, or [Section] 1983,
a plaintiff must show that the workplace is perredawith discriminatory intimidation, ridicule,
and insult that is sufficiently severe or pasive to alter the conditions of the victim’s
employment and create an abusive working enwrent[,] and “[t]he icidents complained of
must be more than episodic; they must be siegffitly continuous and concerted in order to be
deemed pervasive.” Littlejohn, 795 F.3d at 320«iotation marks and citations omitted). To
“determin[e] whether [] plaintiff[s] sufferedf@ostile work environment,” a court “consider[s]
the totality of the circumstaes, including the frequency ofetldiscriminatory conduct; its
severity; whether it is physicalthreatening or humiliating, or a mere offensive utterance; and
whether it unreasonably interferes with an eaypk’s work performance.”_Id. at 321 (quotation
marks and citation omitted).

Plaintiffs’ hostile work environment clais fail for the principal reason that, as
explained above in connection with their discnatory treatment claims, they have not plead
plausibly that punishment for failure to meet #tleged quotas is motivated by racial or ethnic
animus toward officers. Furthermore, oncedbeta-based consequences are eliminated from
the analysis, it is clear that Plaintiffs have aliéged facts demonstiag) severe or pervasive

discriminatory conduct.
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For these reasons, the Proposed SAC taitgate any hostile work environment
claim.

d. Retaliation for Discrimination Complaints

Plaintiffs allege that Gonzalez wasigéd in the PMP in taliation for filing
complaints with the NYPD'’s Internal Affairs Beau (the “IAB”) and the Equal Employment
Opportunity Commission (theEEOC”) that, among other thingdetailed “racial discrimination
against minorities by virtue of a hostile workveonment” and “intensified retaliation that he
was experiencing,” and that Serrano experiencesfi@s of retaliatory action[s]” following his
filing of a complaint with the EEOC, which was referred to the NYPD’s Office of Equal
Employment Opportunity (the “OEEQO”XSee Proposed SAC { 110-15, 120-30, 153-58.)
Defendants assert that Plaintiffs fail to statclaim upon which relief can be granted, arguing
that retaliation covered by TitMll is not actionable under Sections 1981 and 1983, Plaintiffs
fail to assert the requisite causatj and that the complaints weret made in sufficient temporal
proximity to the allegedetaliatory actions. _(See Opp. Br.1&-15.) Plaintiffs assert that
Gonzalez and Serrano’s rigion claims are brought pursudotthe Equal Protection Clause
and the Due Process Clause, rather than purtuditte VII. (See Reply Memorandum of Law
in Support of Plaintiff[s’] Motion for Leave tBile a Second Amended Complaint (“Pl. Reply
Br.”), Docket Entry No. 73, at 8-10.)

Defendant’s Title VII preclusion argument fails because “retaliation claims

alleging an adverse action because of a complaint of discrimination are actionable under 8

1983.” Vega v. Hempstead Union Free Sch. Dist., 801 F.3d 72, 80 (2d Cir. 2015). “[F]or a
retaliation claim under § 1983 to siww a . . . motion to dismisg] plaintiff must plausibly

allege that: (1) defendants actattler the color of state law, (2) defendants took [an] adverse
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employment action against him, (3) becabiseeomplained of or otherwise opposed
discrimination.” _Id. at 91. As “the elemendka retaliation claim basleon an equal protection
violation under 8§ 1983 mirror thesunder Title VII[,]” an “advese employment action [in a
retaliation claim based on the Equal Protection Clause] is aioydbat could well dissuade a
reasonable worker from making supporting a charge of discrinaition[,] . . . [and] covers a
broader range of conduct than ddbke adverse-action stand&od claims of discrimination

under Title VII.” Id. at 90-91 (quotation maland citation omitted). “Unlike Title VII
discrimination claims, however, for an adverseli@iary action to be ‘because’ a plaintiff made
a charge, the plaintiff must plsibly allege that the retaliatiovas a ‘but-for’ cause of the
employer’s adverse action[,]” orifat the adverse action would matve occurred in the absence
of the retaliatory motive.”_ld. at Q@uotation marks and citations omitted).

“A retaliatory purpose can be showrdirectly by timing:protected activity
followed closely in time by advezsemployment action.”_1d. (@tion omitted). Though “the
Second Circuit Court of Appealssideclined to drava bright line to déne the outer limits
beyond which a temporal relationship is too attéedido establish a causal relationship between
the exercise of a federal constitunal right and an allegedly rdigtory action,” courts in this

Circuit have inferred a causalagonship when three or feweramths have elapsed. See Lewis

v. Roosevelt Island Operating Corp., 246kEpp. 3d 979, 991 (S.D.N.Y. 2017) (quoting

Littlejohn, 795 F.4d at 319%ee also Day v. City dfew York, 2015 WL 10530081, at *13

(S.D.N.Y. Nov. 30, 2015) (citing Vega, 801 F.3d at @¢)]he Second Circuit has held that an
adverse action that occurs withimo months or less of a protectadtivity . . . is sufficient to
survive a motion to dismiss on the issue of caosd). Courts in te Second Circuit “have

found a causal connection where therere even longer gaps [betwn the protected activity and
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the adverse employment actidnjt it was plausible that ¢ine was no earlier opportunity to

retaliate.” EEOC v. Day & ZimmermdwPS, Inc., No. 15-CV-01416-VAB, 2016 WL 1449543,

at *4 (D. Conn. Apr. 12, 2016) (internal quotationrksaand citation omitted) (finding that the
EEOC plausibly alleged retal@y conduct under the Vega framework in a disability
discrimination suit). The Court now turns te tretaliation allegations the Proposed SAC.

I. Gonzalez

Gonzalez alleges that he made fvincipal complaints about alleged
discrimination: written complaints toedHAB and the EEOC on February 6, 2014, detailing
alleged violations by Proposed Individual DefemdslcCormack and other supervisors in the
40" Precinct, including racial discriminationaigst minorities by virtue of a hostile work
environment,” and a September 7, 2015, compta the IAB and the OEEO “complaining
about the intensified retaliat that he was experiencing(Proposed SAC 19 110, 127.)
Gonzalez alleges that the Proposed Defersdamtluding Proposed Individual Defendant
McCormack, subsequently took numerous advensgloyment actions against him, including
placing him in the PMP in April 2014, denying an application for a transfer in December 2014,
decreasing Gonzalez’s assignments in Juhb2@&kuing him a minoriolation and command
disciplines (“CDs”) in August 2015, denying a liaeduty designation foa cardiac injury in
August 2015, issuing a CD for allegedly recagda sergeant in October 2015 and finding him
guilty of recording that sergeant in NovemBed5, and issuing him two minor violations in
November 2015. (See id. 1 114-30.)

Gonzalez sufficiently pleads that theoposed Defendants were acting under the
color of state law in taking these actions, areséhallegations meet the pleading standard for

retaliatory “adverse employment action” un@ection 1983._See Vega, 801 F.3d at 91.
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Gonzalez, however, fails to plead facts playsgulpporting an inferencedhthese actions were
taken “because he complained of or othenwigeosed discrimination,”@., that these actions
“would not have occurred in the absence ofrttaliatory motive.”_See id. (citing Univ. of

Texas Sw. Med. Ctr. v. Nassar, 570 U.S. 338,-88 (2013), which held that the common law

but-for causation standard applies to claims, siscbnes for retaliation, that are not covered by
the statutory mixed-motive standard addeditte VII by the Civil Rights Act of 1991).

Gonzalez alleges that he was toldatious points after June 2013 that he
“needed to bring up his enforcement nunsiyeadvised on December 30, 2013, that he “was
underperforming for the entire year of 2018dd been punished on January 5, 2014, “for his
low enforcement activity numbers;” and informed in January 2014 that his annual performance
evaluation rating for 2013 was 2.5, a “negative ewalnaating [that] put [him] at the risk of
being placed” in the PMP(See Proposed SAC 11 99, 101-02, 13309nzalez was clearly on
notice of ongoing performance-related issues beferled his first complaints in February
2014. Though his placement in the PMP in Ap@ilL4 “followed closely in time” the February
2014 compilaint filings, Gonzalez was warnediniy his performance review in January 2014,
before the February 2014 filings, that he wasskt of PMP placement, and thus Gonzalez has
failed to “plausibly allege that the retaliationsva ‘but-for’ cause of” ls placement in the PMP.
See Vega, 801 F.3d at 90-91. The subsequegedlllmcidents of retaliation occurred beginning
in December 2014 (see Proposed SAC 11 115-26), over ten months after the filing of the
complaints, a length of time which “does not allfor an inference of causation.” See Johnson

V. NYS Office of Alcoholism & Substancebiise Servs., 16-cv-09769-RJS, 2018 U.S. Dist.

LEXIS 41986, at *13 (S.D.N.Y. March 13, 2018) (concluding that a period of “more than nine

months” between the lodging of complaintgldahe commencement of adverse employment
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actions is “a temporal gap that is too remabitgitself, to raise amference of but-for
causation”).

Gonzalez alleges that he “complain[etipat the intensified taliation that he
was experiencing” on September 7, 2015, to tH& &d OEEO, that he was issued a CD on
October 10, 2015, “for allegedly recordingsargeant on August 22, 2015, and that he was
found guilty of doing so on November 25, 201%¢eahot being provided the opportunity to
defend himself, nor an “adjudication or inveatign.” (Proposed SAC {1 122, 127-29.) He also
alleges that he was “unfairlgsued” two minor violations fdraving a cap device that did not
match his shield and for having a defective levls{ld. 1 130.) Thesallegedly retaliatory
incidents occurred within close temporal grity to Gonzalez's Septnber 7, 2015, filing of a
complaint, which constitutes peatted activity. Plaintiffs haveufficiently plead facts in support
of an inference of a “retaliatory purpose,” as #ilegedly retaliatory sidents “followed closely
in time” these adverse employment actions. See Vega, 801 F.3d at 90-91.

Plaintiffs’ motion is therefore granted tioe extent they may plead that Gonzalez
experienced retaliation for filing a complaint atral discrimination and allegedly “intensified
retaliation” following his September 7, 2015, compido the IAB and OEEO, against Proposed
Individual Defendant McCormack only.

il Serrano

Serrano filed a written complaint with the EEOC, which was then referred to the
OEEO, on June 1, 2012, stating that Proposdiyiblual Defendant McCormack and a captain
were discriminating against him as a Latindfdmcing him to work in a racially hostile
environment. (Proposed SAC { 153.) Serrategab that McCormack and the captain learned

of Serrano’s complaints over eight montter, on February 7, 2013, and thereafter
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“‘commenced a series of retaliat@gtion[s] against” Serranmcluding removing him from his
usual patrol assignment and reassigning himsoligary fixed foot post, where he was inspected
by five different supervisors that night, whichaléegedly “an indicatiohat the object of the

post [was] punishment” and allegedly was “intended to convey a thr8atitano that he would
be under increased scrutiny and would be punisbrachinor or pretextual infractions;” “sending
him outside the precinct on désa’ ransacking his locker anghsting stickers of rats, in
reference to his complaint, on the locker; anayitey him leave despite $ialleged requesting of
days off in the usual manner; and the receit 3.0 out of 5.0 performance evaluation for the
2012 annual period._(ld. 11 154-58.)

The Proposed Defendants assert thdtpalgh the “protected &eity is covered
under Title VII,” the allegedly adverse actionsre too remote in time from the protected
activity and thus Serrano fails to state a retalmtlaim upon which relief may be granted. (See
Opp. Br. at 14-15.) Plaintiffs argue that Sao'a claim was not too remote in time because the
allegedly adverse employment actions occuomdg after McCormack and the captain learned of
Serrano’s complaint, which had been filed ovghemonths earlier. (PReply Br. at 10.)

Plaintiffs have plausiblyleged facts to support an iméace that the changes to
Serrano’s assignment, ransackindnisf locker, and denial of timgkequests to take leave were
“adverse actions” taken in réttion for Serrano’s filing of a complaint with the EEOC and
OEEO on June 1, 2012, which was a protectéigligc See Vega, 801 F.3d at 90-91. As
Plaintiffs plausibly plead that McCormack ath@ captain only learned of the complaint on
February 7, 2013, and began to take retaliatorprstshortly thereaftett, is “plausible that

there was no earlier opportunity retaliate.”_See Day &immerman NPS, Inc., 2016 WL

1449543, at *4. Plaintiff has thyausibly plead that a “retatory purpose can be shown
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indirectly by timing” here, athe “protected activity [was] fadwed closely in time by adverse
employment action[s].”_See Vega, 801 F.3d at 90.

Plaintiffs’ motion for leave to file &urther amended complaint for Section 1983
racial discrimination retaliation therefore granted as to Seroés retaliation claims, against
Proposed Individual Defendant McCormack only.

2. State and City Law Claims
(Fourth and Fifth Causes of Action and Vicarious Liability Claim)

Plaintiffs assert claims under tNew York State and New York City Human
Rights laws that parallel threSection 1981 and 1983 racial discrimination claims, and also bring
a vicarious liability claim, assenij that “the City of New York igicariously liable for the acts,
omissions and conduct of its employerd agents.” (Proposed SAC 1 256-72, 290.)

Pursuant to 28 U.S.C. § 1367(a), a distcourt has “supplemental jurisdiction
over . .. claims that are so related to claimh@action within [the Cotis] original jurisdiction
that they form part of the same case amtooversy under Article 11l of the United States
Constitution.” 28 U.S.C.S. § 1367(a) (LexisNexis 2012). “Although federal courts may exercise
jurisdiction over related stataw claims where an independent basis of subject-matter
jurisdiction exists . . such a court may, for various reas, nonetheless ‘decline to exercise

supplemental jurisdiction over a claim[.]”_@ida Indian Nation v. Madison Cty., 665 F.3d 408,

436-37 (2d Cir. 2011) (quoting 28.S.C. § 1367(c)). One reason a court may “decline to
exercise supplemental jurisdiction over a claimthigt the state and locallaim([s] substantially
predominate[] over the claim or claims over whilh district court has minal jurisdiction.”
28 U.S.C.S. §1367(c)(2) (LexisNexis 2012).

As explained above in connection witte Second Cause of Action, Plaintiffs

have failed to state viable fa@édiscrimination, hostile work emagnment and retaliation claims
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except as to (1) Raymond’s federal discrinima claims relating to his punishment for
submitting a late vacation request and for failmgneet quotas, as against Proposed Individual
Defendant Tsachas only; (2) Gonzalez’ and Btesleral discrimination claims relating to
negative performance evaluations and placement on PMP, as against Proposed Individual
Defendant McCormack only; (3) Serrano’s fedeliatrimination claim relating to his negative
2012 performance rating, as against Proposéitiual Defendant McCormack only; and (4)
Gonzalez’ and Serrano’s discrmaition-related retaliation clais, against Proposed Individual
Defendant McCormack only. As to all other swthims asserted under both federal and state
law, the state law claims are the only ones thiaiain, and thus substantially predominate.
Consideration of the remainingage and local law claims wouidvolve proof and disputes and
analysis of facts that are not implicated by tew remaining federal employment law claims.

Plaintiffs’ motion for leave to file a fther amended complaint asserting claims
for racial discrimination under NYSHRL and tN&CHRL is therefore ganted only to the
extent such claims parallel taforementioned surviving federabains and is denied as to all
other NYSHRL and NYCHRL claimwithout prejudice to litigatiorf such claims in another
forum of competent jurisdiction. See id. The Court declines to exercise supplemental
jurisdiction over the remaindef Plaintiffs’ NYSHRL and NYCHRL Claims, including
Plaintiffs’ related vicarious liability claims.

B. Individual First Amendment Retaliation Qtas by Plaintiffs Raymond, Polanco, Serrano,
Waller and Gonzalez (Sixth, Eighth, Tenth, dlfth, and Fourteenth Causes of Action)

1. Standard
Plaintiffs allege that the ProposBé@fendants retaliated against Raymond,
Polanco, Serrano, Waller, and Gonzalez for makiteynal and certain external complaints

regarding the allegedly discriminatory quotas eaxally discriminatory disciplinary system and
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other alleged police practices, thereby violg these Plaintiffstights under the First

Amendment to the United States Constitution and 42 U.S.C. § 1983. (Proposed SAC 11 273-87.)
“Where, as here,” plaintiffs claim that thexere “retaliated agast in violation of

the First Amendment, [they] must plausilaljege that ‘(1) [their] speech or conduct was

protected by the First Amendment; (2) the deentdook an adverse amti against [them]; and

(3) there was a causal connection betweersitiverse action and the protected speech.”

Montero v. City of Yonkers, N.Y., 890 F.386, 394 (2d Cir. 2018) (quoting Cox v. Warwick

Valley Cent. Sch. Dist., 654.3d 267, 272 (2d Cir. 2011)).

A public “employee may be protected from retaliation . . . when speaking in the
workplace when he or she is speaking ‘as aagitiupon matters of public concern.” Id. at 395

(quoting_Pickering v. Bd. of Educ., 391 U583, 568 (1968) (ellipsesmitted)). The First

Amendment analysis of a public playee’s claim “must proceed two parts.” _Id. First, the
Court “determin[es] whether hemployee spoke as a citizenaomatter of public concern. If
the answer is no, the employee has no FirseAgdment cause of action based on his or her

employer’s reaction to the speech.” Idufting_Garcetti v. Ceballos, 547 U.S. 410, 418

(2006)). “If the first component is present, anpéoger must then show that it *had an adequate
justification for treating the epfoyee differently based on his loer speech from any other
member of the general public.”_Id. (quoti@Garcetti, 547 U.S. at 418) (brackets and citation
omitted).

“The Supreme Court [has] stated thah&m public employees make statements
pursuant to their official duties, . . . the @oyees are not speaking as citizens for First
Amendment purposes, and the Constitution caésnsulate their communications from

employer discipline.” _ld. (quotig Garcetti, 547 U.S. at 421). li& ‘critical question . . . is
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whether the speech at issue is itself ordinavithin the scope of an employee’s duties, not
whether it merely concerns those dutiedd: at 397-98 (quoting Lane Franks, 134 S. Ct.
2369, 2379 (2014) and concluding, based on a piigsnpieading, that his remarks at a union
meeting “did not fall within his employment respimiities” as a police officer, and, thus, that
“the district court erred inancluding on a motion to dismissati{the plaintiff] spoke as an

employee”). In Montero v. City of Yonkers.glsecond Circuit held that, when a plaintiff

alleged facts showing that certain “speech wasamposed of statements made as a ‘means to
fulfill’ or ‘undertaken in the course of perforng’ [the plaintiff's] responsibilities as a police
officer,” the plaintiff had plead $ficiently that he “engaged intizen speech for purposes of the

First Amendment.” 890 F.3d at 399 (quoting Weinty v. Bd. of Educ. of City School Dist. of

City of N.Y., 593 F.3d 196, 203 (2d Cir. 2010)).

A “successful plaintiff” must demonstenhot only that he or she spoke as a
citizen, but also “that the speech was on a mattpublic concern.”_Id. (citing Garcetti, 547
U.S. at 418). “Whether speech is on a matter ofipgbncern is a question of law, and ‘is to be
answered by the court after examining the canferm, and context of a given statement, as

revealed by the whole record.” Id. (quagiJackler v. Byrne, 658 F.3d 225, 235 (2d Cir. 2011))

(quotation marks and citation omitted). “To cthge speech on a matter of public concern, an
employee’s expression must be fairly consideredelating to any matter of political, social, or
other concern to the community.” Id. (quagi Jackler, 658 F.3d at 23@hternal quotation

marks and citation omitted). Speech, however t'fhiacipally focuses on an issue that is
personal in nature and generally related to the gpsadwn situation . . . or that is calculated to
redress personal grievances—e¥egouching on a matter @eneral importance—does not

qualify for First Amendment protection.d.l at 399-400 (quotation marks, citations, and
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brackets omitted). “[A]n indidual motivated by a persdngrievance[,] however, “can
simultaneously speak on a matter affectingphlelic at large.”_Id. (quoting Golodner v.

Berliner, 770 F.3d 196, 203 (2d Cir. 2014)). In a nonprecedential decision, the Second Circuit
has concluded that speech by a New York @dlyce officer “about theguota system imposed

on him [or her] and other officgeiby direct supervisors . . . addresse[s] a matter of public

concern.” _Matthews v. City of N.Y., 488 Fedp@x 532, 533 (2d Cir. 201Zxiting Jackler, 658

F.3d at 236-37).

With respect to the adverse employmaciion prong of theaquiry, the Second
Circuit has held that “[i]n tb context of a First Amendmergtaliation claim, . . . ‘only
retaliatory conduct that would gk a similarly situated individual of ordinary firmness from

exercising his or her constitutional rights cangés an adverse action.” Zelnik v. Fashion

Institute of Technology, 464 F.3d 217, 225 (2d. @D015) (quoting Washington v. County of

Rockland, 373 F.3d 310, 320 (2d Cir. 2004)) (brazkatitted). “In this context, ‘adverse
employment actions include discharge, refusdlite, refusal to promote, demotion, reduction in
pay, and reprimand.’ . . . This list of retaliat@gnduct is certainly not &austive, however, and
‘lesser actions may also be considered adwvarggoyment actions.” d. at 226 (quoting Morris
v. Lindau, 196 F.3d 102, 110 (2d Cir. 1999)) (brackets omitted).

To satisfy the “causal connection” prong, #ilegation “ . . . must be sufficient
to warrant the inference that the protectecespavas a substantial motivating factor in the
adverse employment action, that is to say atliMerse employment action would not have been

taken absent the employee’s protected spee@tdjic v. City of N.Y., 214 F. Supp. 3d 230, 235

(S.DN.Y. 2016) (quoting Morris, 196 F.3d at 110)Causation can be established either

indirectly by means of circumstantial evidenfoe,example, by showing that the protected
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activity was followed by adverse treatment in emgphent, or directly by evidence of retaliatory

animus.” _1d. (quoting Mandell v. County of Suffolk, 316 F.3d 368, 383 (2d Cir. 2003)).

Plaintiffs may sufficiently pleatk causal connection that sugtgeretaliation by showing that
protected activity was close in time to the adeeaction, . . . and gendlyatemporal proximity

is strong circumstantial evidence of impropeemt.” 1d. (quotation marks, citations, and
brackets omitted). “When a party relies on ‘there temporal proximity between an employer’s
knowledge of protected activitynd an adverse employment actj courts uniformly hold that

the temporal proximity must be very closePayson v. Bd. of Educ. of Mount Pleasant Cottage

Sch., USFD, No. 14-cv-09696-JCM, 2017 WP21455, at *13 (S.D.N.Y. Sept. 20, 2017)
(quoting_ Adams v. Ellis, No. 09-cv-01329-PKE)12 WL 693568, at *16 (S.D.N.Y. Mar. 2,
2012), aff'd, 536 F. App'x 144 (2d Cir. 2013)) (imtat quotation marks, citations, and ellipses
omitted). “[T]here is no hard and fast rule foe timount of time that must pass before a causal
connection is necessarily broken, but two years is far longédran” the periods held relevant

in many cases, and “[ijndeed, it is the rare caaefthds a plausible claim when nearly a year

rather than months have gone by.” BirclCity of N.Y., 184 F. Supp. 3d 21, 32 (E.D.N.Y.

2016) (citation omitted). Courts in this circtofften finds a limit at two or three months and
almost universally disapprove longer time pdd.” Adams, 2012 WL &568, at *16 (citations
omitted). Plaintiffs “may not rely on conclusaamgsertions of retaliatory motive to satisfy the
causal link.” _Cobb v. Pozzi, 363 F.3d 89, 108 (2d Cir. 2003).

There is a three-year statute of limitations for First Amendment claims under 42

U.S.C. § 1983._See Smith v. Campbell, 782 F.3d 93, 99-100 (2d Cir. 2015).

The Court now turns to the Plaintiffisidividual First Amendment retaliation

claims.
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2. Raymond

In the Proposed SAC, Raymond alleges tie was “threateed” by Proposed
Individual Defendant Inspector Tsachafionsaid that he would “sabotage Raymond’s
anticipated promotion” for “continu[ing] to deunce the quota and failfi] to meet the quota,”
and that, over the course of a year, Ragthwas passed over for promotion three times.
(Proposed SAC 11 91-92, 95.) Raymond recounts mmatgnces in which he allegedly engaged
in speech protected by the First Amendnaend was retaliated against by the Proposed
Defendants.

First, Raymond alleges that, in or around 2008, he “complain[ed] about being
asked to arrest people withougaed for the circumstances” and “asked his then supervisor... to
be allowed to use more discretion.” (Id68) Raymond alleges that “he was punished” by
being posted to an “undesirable” @ in the summer of 2010 due this request, but that the
grounds cited for his punishment was low lkemforcement activity. (Id.) The Proposed
Defendants argue that claims based on alleged retaliatory actions taken against Raymond in 2010
are barred by the pertinent statute of limitatio(Spp. Br. at 18-19.The instant action was
commenced on August 31, 2015. Thus, Defendametsorrect, and the claims based on
retaliatory actions allegedbpken against Raymond in 2010 &mee-barred by the applicable
three year statute of limitains. _See Smith, 782 F.3d at 99-100.

Raymond next alleges that, on Jay, 2014, he wrote a letter to the
“Commanding Officer/Team Leader, Collaboratlnéiatives ‘Other City Agencies’ Re-
Engineering 2014 Group, Captain Pu-Folkesl @ransit Bureau Chief, Joseph Fox,”

“detail[ing] how the commanding officer of Trsit District 32 . . . was putting pressure on

supervisors to pressure police officers, inahgdRaymond, to increaseeih enforcement activity
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by making borderline arrests just to meet ansataget, rather than focusing on the legitimate
goals of reducing crime, and increasing public safetly respect to subway riders.” (Proposed
SAC 1 75.) Raymond had been selected forititatnal focus group in March 2014, and alleges
that Pu-Folkes had “inspired” him to put hig&s for re-engineering ttNYPD into writing. (1d.
174)

Raymond does not allege that Defendants engaged in any retaliatory conduct
immediately following or soon after he submittad letter. (See generally id.) Rather,
Raymond alleges that he next engaged atgated speech on November 22, 2014, in a meeting
with a Platoon Commander who was aataddressee of Raymond’s July 23, 2014,
communication. In the meeting, Raymond “dermgjad] unlawful enforcement quotas that his
supervisors were imposing on him, whichfék unfairly targetedB]lack and [L]atino
communities.” (Id. { 76.) Raymond alleges tfiag days after that meeting, he was told by a
supervisor that the Platoon Commander wititom Raymond had met on November 22, 2014,
had “ordered” that supervisor “to lower Raymals evaluation score and assign him to a punitive
post, in retaliation for Raymond’s stance [towaittie quota.” (Id. { 77.) His supervisor also
allegedly told him that “an honest assessmeiftisf performance would result in an annual
evaluation score of 4.0.”_(1d.)

Since January 2015, Raymond has allegesiteived “subpar interim and annual
evaluation ratings of 2.5 out of 5.0,” putting hatrisk of being placed into [the PMP]” in
alleged retaliation for speaking cagainst the quota._(ld.  78Raymond also alleges that, in
retaliation for his alleged First Amendmentfacted speech, he experienced the following
events in January 2015: (1) tReatoon Commander denied higjuest to attend a presidential

task force meeting on the basis of his sulgeaformance; (2) the commanding officer, whom
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Raymond had identified as imposing the quota élétter sent in July, issued Raymond a failing
interim evaluation; and (3) he was given anwal evaluation rating of 2.5 out of 5.0 for 2014,
which was finalized in August 2015 by Proposedividual Defendant Techas as “retaliation

for Raymond’s expressed oppositiorthe quota.” (Id. 1 79-84.)

The Proposed Defendants oppose Raymond’s First Amendment claim, arguing
that the Court need not examine whetiherJuly 23, 2014, letter “was constitutionally
protected” because the claim fails to allegesation, “as the firstlaerse action allegedly
occurred four months later.” (Opp. Br. at 1®gfendants also assénat the November 22,
2014, conversation was not constibumially protected speech becatisés essentilly a personal
grievance about the effect of [the] NYPeoductivity standards upon [Raymond’s] standing
within the NYPD.” (Id.)

The Court first must determine whethRglymond alleges sufiently that he
spoke as a citizen on a matter of pubbaeern. _See Montero, 890 F.3d at 395. Raymond
alleges plausibly that he spoke as a citizeemime submitted the July 23, 2014, letter and when
he met with the Platoon Commander on Novend#12014, as both incidents of speech “merely
concerned” his duties as a police officer andeneot “ordinarily withn the scope of an
employee’s duties.” _See Montero, 890 F.38%8. The Proposed SAC does not include any
facts to support an inference that commentaryhe quota system was within the scope of a
police officer’s duties. Though each incideftspeech about the quotas was made through
internal NYPD channels to which a private zath would not have access, such as through the
internal Re-Engineering focus group, which wamprised of police officers and to which
Raymond had been invited to participate as pahniofole as an officer, and in conversations

with his platoon commander and his indivadlgsupervisors_(see Proposed SAC 1Y 74-76),
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neither incident was “composed of statementderas a means to fulfill, or undertaken in the
course of performing[JRaymond’s] responsibilities as a policHicer,” as the role is described
in the Proposed SAC. See Montero, 890 F.3&bat(internal quotation marks and citations
omitted). Furthermore, Raymond’s statements on July 23, 2014, and November 22, 2014, were
“on a matter of public concern,” as speech INeav York City police officer “about the quota
system imposed on him and other officers by disegiervisors . . . addresse[s] a matter of public
concern.” _See Matthews, 488 Fed. App%3B. Defendants’ argument that Raymond was
motivated by a personal grievae about the effect of the NYPD’s productivity standards upon
his standing within the NYPD is unavailing. évif Raymond was “motivated by a personal
grievance,” he alleges plausibly thathis November 22, 2014, conversation, he was
“simultaneously speak[ing] on a matter affectihg public at large” (the quota system), and
therefore was speaking on a matter of putdiccern._See Montero, 890 F.3d at 395. Thus,
Raymond has plead sufficiently that he engagespp@ech in his capacity as a private citizen on a
matter of public concern on July 23, 2014, and November 22, 2014. See id.

With respect to the adverse employrhaction prong of the inquiry, Raymond
has alleged sufficiently that Defendants “tooka@verse action against him.” See id. His
allegations of being passed over for promasi, the reduction of siievaluation score by a
supervisor upon the Platoon Commander’'srutiion, assignments to a punitive posting, and
receipt of failing and low evaluation scores d&sp supervisor’'s admsion that an “honest
assessment” would have resulted in a higivatuation score are plausible allegations of
“retaliatory conduct that would deter a similasijuated individual of ordinary firmness from
exercising his or her constitutional rights constisuan adverse action.” See Zelnik, 464 F.3d at

225-26; (see also Proposed SAC 1 77-84).
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Plaintiffs have alleged sufficiently ahthe timing of the November 22, 2014,
conversation with the Platoon Commnaker “warrant[s] the inference that [that incident of speech
was] a substantial motivating factor in thlvarse employment actisj[ described above, and
that such adverse actions “would not have liaken absent the employee’s protected speech.”
See Stajic, 214 F. Supp. 3d at 235. Plainkiffee plead plausibly &t there is a causal
connection by alleging that Raymond’s Novemb2y 2014, incident of protected activity was
“followed [close in time] by adverse treatmamtemployment,” and by proffering direct
evidence of retaliatory animus” in the formtbe supervisor’s alleged statement that the
evaluation and punitive posting were imposedré&taliation for Raymond’s stance on the quota
which Raymond had expressed to [the Platoon Camderd” See id.; (sealso Proposed SAC
77.) Plaintiffs may sufficientlplead “a causal connection tisaiggests retaliation by showing
that protected activity was close in time te #dverse action, . . . and generally, temporal
proximity is strong circumstantial evidence of iraper intent.” _1d. (quotation marks, citations,
and brackets omitted). The adverse actioasdbcurred in November 2014, immediately
following his November 22, 2014, conversation arsufficient temporal proximity to support
an inference of causal connection. PlaintifigHar allege that, aftd’roposed Individual
Defendant Tsachas took over the command in 204 tmposed a low performance rating to
defeat Raymond'’s promotion and directed Raymond be put on a punitive posting until he
stopped resisting the quota.eé€SProposed SAC 11 82-87.) Tdisect evidence of animus
based on speech in opposition to the quota iscseffii to sustain a First Amendment retaliation
claim against Proposed Individual Defendant Tsaébrathe low rating, denial of promotion and
punitive posting. The four-month period that elapsed between the first alleged adverse action, in

November 2014, and the July 23, 2014, letter, howévénp attenuated forovide a plausible
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basis for an inference of a causal connedtiased on temporal proximity. See Adams, 2012
WL 693568, at *16.

For these reasons, Plaintiffs’ motion feale to file a further amended complaint
thus is denied as to Raymond’s First Amendimetaliation claim based on the incident of
speech that occurred in 2008 and the July 23, 26ttdy, and granted as to the claim against
Proposed Individual Defendant Tsachas basethe 2015 performance evaluation, promotion
denial and punitive posting actions that followed the November 22, 2014, meeting with the
Platoon Commander. Plaintiff has md&usibly plead a retaliatiazlaim against any of the other
named Individual Defendants, nor has he alieigets plausibly supporting a policy-based claim
against the City in this connection.

3. Polanco

Polanco alleges that he engaged ieesih protected by the First Amendment by
testifying about the NYPD’s maintenance of thuta system in a deposition in 2009 in Floyd v.

City of New York, a class action lawsuit in this district concerning unconstitutional “stop and

frisk” activity by the NYPD, and that he wagunished thereafter fthh unwarranted and
improperly conducted disciplinary investigationgluding integrity testand interrogations, and
imposed unfounded, unwarranted and overly dis@py penalties including, loss of vacation

and suspension.”_(See Proposed SAC 1 144.) Hendbedlege specifics ahcidents or dates.
Defendants are correct that Polanco’s claisefar as it is based on testimony made in 2009, is
barred by the three-year statofdimitations, as this actiowas initiated in 2015, and claims
based on any such retaliatory conduct occutbeigpre 2012 is time-barred. See Smith, 782 F.3d
at 99-100. Polanco has plead no causal cdimmeloetween the 2009 testimony and any alleged

retaliation occuring after 2012.
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Polanco also alleges that, followihg Floyd trial testimony in March 2013
regarding law enforcement quotas and a workrenment hostile to Latinos, he experienced
retaliation by being placed in the PMP, susjezhwith pay, and placed on dismissal probation
from December 2013 to December 2014. (See Proposed SAC 11 144-46.)

Plaintiff Polanco’s testimony in thi€loyd case in March 2013 was clearly
protected speech. See Lane, 134 S. Ct. at 23F@(a& employee’s speedonsisting of sworn
testimony, compelled by subpoena, was speecltiéigen, protected bthe First Amendment,
because it was outside the scope of the emplogeéisary responsibilities). However, Polanco
“may not rely on conclusory assertions of lietary motive to satisfy the causal link” between
his March 2013 testimony and his placemernth@PMP and suspension with pay, which
occurred at unspecified times, and his plaeetnon dismissal probation from December 2013 to
December 2014, the circumstances of which arspetified in the Prmosed SAC._See Caobb,
363 F.3d at 108. Polanco does not proffer facts aso specifically realiated against him or
when, but instead makes vague, generalized statements that he was placed in the PMP, was
suspended with pay, and placed on dismissal paybor one year. (See Proposed SAC 1 146.)
His claims against the Proposed Individual Defeslan this regard fail because he has not
alleged facts demonstrating that any of theoktany particular agins in reaction to his
testimony, and his reliance on vicaridiability as to the City isnisplaced. In the absence of
facts demonstrating a Proposed Individual Deferidg@rsonal involvement in the alleged First
Amendment violation, Polanco cannot state a cgainst any particular individual for such
retaliation. He proffers no factuallegations plausibly linking #hretaliation to any official

policy, so his claim against the City in this regyés futile. Polanc® allegations concerning
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retaliation for his March 2013 deposition testimanys fail to state a claim upon which relief
may be granted.

Plaintiffs’ motion for leave to file a funer amended complaint is therefore denied
as to Polanco’s First Amendment retaliation claim.

4. Waller

Waller alleges that he was retaliated agafor engaging in protected speech (1)
to his supervisors within the NYPD “on sevdraispecified] occasions regarding the quota and
the unfair punishment for not meeting the quoa) on May 8, 2012, at meeting with officers
of the Performance Monitoring Division regargihis placement in the PMP, in which he
“complained about being compelled to meetli@gal quotal;]” and (3) on March 31, 2016, in an
interview with NBC News, regarding his claimkracial discrimination in the NYPD and the
imposition of “illegal arrest and summons quotas on him.” (See Proposed SAC 1Y 174-75, 178.)
He alleges that he was retaliated against for (1) the unspecified speech “by being excluded from
any off duty employment which other officers apatinely allowed to engage in and . . . from
spike overtime out of a squad patrol vehiclec¢eaiging foot post assignmes despite being “the
most senior officer in hisgaiad,” and being “given steady tours of SKYWATCH, a solely
punitive posting;” (2) the May 2012 speech bynge‘punitively posted to SKYWATCH 16
times” between June 9, 2013 and September 21, 2013; and (3) the March 2016 speech by being
issued a CD seven days later for being fifteenutas late to a shift dpite notifying his platoon
commander of his anticipated tardiness, antdigig given a punitive reassignment to a less
desirable posting in April 2016, where he was kefitl his retirement in August 2016. (See id.

19174, 176, 179-84.)
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Defendants assert that Waller failgplead facts sufficient to support a First
Amendment retaliation claim becsicertain of the allegedly retaliatory actions merely
constitute the application &fYPD disciplinary policies, a CD does not constitute an adverse
action under First Amendmentrisprudence, and Waller does piecify who was responsible
for his April 2016 reassignment toot patrol. (Opp. Br. at 22.)

Plaintiffs fail to allege that Waller’s fitsncident of speechonstitutes a protected
activity because the Proposed SAC does not &nordufficient factual matter, accepted as true,
to ‘state a claim to relief that is plausibleitsface.” See Igbab56 U.S. at 678 (2009).
Waller’'s pleading is vague and lacks specifieityto when and to whom within the NYPD he
complained “regarding the quota and the unfair punishment for not meeting the quota,”
precluding the requisite assessisasf whether he was speaking as a citizen on a matter of
public concern and whether there was any cdumalo the allegedlyetaliatory measures.

Waller’s allegations concerning his M8y 2012, protest against being compelled
to meet an illegal quota include sufficient factallege plausibly thate speech was protected
by the First Amendment. Though he was megetith officers of the Performance Monitoring
Division regarding his placement in the PMP &imgispeech necessarily “concerned” his duties
as a police officer, his statements about tlegdlity of the quota sgem was not “itself
ordinarily within the scope of [a police offics] duties.” See Montero, 890 F.3d at 397-98. The
illegality of the alleged quotsystem is a matter of publicrecern. _See Matthews, 488 Fed.
App’x at 533. Taking the factzoffered in the Proposed SAC tase, Waller's statements at
this meeting were made as a citizen speakimg matter of public ewern, and thus were
protected by the First Amendment. Seentéro, 890 F.3d at 394. Sixteen postings to the

SKYWATCH patrol, which Plaitiffs allege is a “solely putive posting” (Proposed SAC
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174), could be considered adverse employment action for purposes of a First Amendment
claim, as such assignments “would deter a similsitbated individual of ordinary firmness from

exercising his or her constitutional rights conséisuan adverse action.” See Zelnik, 464 F.3d at

225. Waller’s claims insofar as they aresé@d on the May 8, 2012, incident, however, fail
because Plaintiffs do not plead facts to supaoiinference of a causal connection between the
speech and the 16 SKYWATCH posting assignmeRtaintiffs do not plausibly plead facts
showing that there is direct evidence of retaliy conduct, and thus the Court considers whether
Plaintiffs have plead sufficiently temporal pnonty to support indirect causation. See Stajic,
214 F. Supp. 3d at 235. The one year, one manthpne day that elapsed between the May 8,
2012, meeting and Waller’s firalleged assignment to a SWATCH posting on June 9, 2013,
is far too attenuated a period to supporird@rence of a causabonection._See Payson, 2017
WL 4221455, at *13; Birch, 184 F. Supp. 3d at B8ams, 2012 WL 693568, at *16.

With respect to Waller’s interviewith NBC News on March 31, 2016, and his
allegations of subsequent retaliatory condustatation of his First Amendment rights, even
though these claims could be timely and constiagplausibly alleging adverse actions and
causation, Plaintiffs’ motion to assert thesemkis denied as futile because Waller does not

allege the involvement of any Proposed Individdafendant, nor does lalege facts sufficient

to support a Monell-basedlaim against the City.

Plaintiffs’ motion for leave to file a funer amended complaint is therefore denied
as to Waller’s First Amendment retaliation claim.

5. Gonzalez

Gonzalez alleges that he was retaliateairegg for engaging in speech protected

by the First Amendment following his Febru#&ry2014, filing of written complaints with the
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IAB and the EEOC, detailing alleged violatiansluding “enforcement of an illegal quota, the
misclassification of offen[s]esnd downgrading of felonies[,hd racial discrimination against
minorities by virtue of a hostile work environnigniwo days after his appeal of his annual
performance evaluation score was denied. (PRegp&AC 1 109-10.) Plaiffis allege that the
complaints triggered investigations by eaclhoflse agencies into the misclassification of
offenses and downgrading of felonies, and Braiposed Individual Defendant McCormack and
Lt. Hatki were aware of those investigatiarg “believed that Gaalez was the source of”
them. (Id. 1 111-12.) The IAB interviewedizalez on March 28, 2014, about his complaint,
though the interview ultimately focused on Goezabwn enforcement activity._(1d. 1 113.)
Plaintiffs allege that Gonzalez was placethi@ PMP in April 2014 approximately two months
following his IAB and EEOC complaints, and thatter he wrote to the IAB and the OEEO
complaining about “intensified retaliation,” lke&perienced a series i#taliatory actions
throughout the second half 2015. (Id. 1 114, 122, 127-30.)

Specifically, Plaintiffs allege that posed Individual Defendant McCormack
and Hatki informed members of Gonzalez’ pretimcluding a supervisor, Sergeant Tameika
Goode, that Gonzalez was a “rat” and he wasghgiaog everyone in the ecinct.” (Id. § 116.)
Goode accused Gonzalez of recording his coatierss with her in May 2015._(ld.) Following
July 2015 media reports of an NYPD internal stigation that had revealed multiple cases of
the downgrading of felonies in the'Brecinct, nineteen police and ranked officers in that
precinct “were charged with misconduct andef@ disciplinary proceedings” and “were
transferred out of the . . . Precinct.”_(Id. T 11Dring an “extraordinary roll call” of the 40
Precinct, at which then Police Commissioner afil Bratton and then Chief of Department and

current Police Commissioner James O’Neill weratiendance, Proposed Individual Defendant
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Bratton “stated to the entire precinct that sgduntled officer among them had dropped the dime
on the entire precinct,” and thdft was understood that” Braih was referring to Gonzalez.
(Id. 91 118-19.) Goode was also presarihe roll call. (Id.  119.)

Beginning in July 2015, Gonzalez receiwedavorable assignments from Goode
and Hatki that “ensured that [he] would neveabé to meet the monthly quota of summons or
arrests,” placing him “in a position of dwnically underperforming with respect to his
enforcement activity numbers.” (Id. 1 120.) &lso was issued an “unde[]served minor
violation” and found guilty of recording Goode with a cell phone on August 22, 2015, and issued
a CD, without the opportunity to defend himsdlid. 11 121-22, 129.) During a roll call on or
about August 26, 2015, Goode allegedly “stated@watzalez was not to be trusted because he
was videotaping and recording everyone afptteeinct,” after which Gonzalez fainted and was
admitted to the hospital, an injury for which Hatki allegedly destroyed necessary paperwork and
denied Gonzalez a line of dutydignation and, consequently, coage for treatment._(Id. 19
123-26.) Gonzalez complained to theBland OEEO on September 7, 2015, “about the
intensified retaliation that he waxperiencing[,] including the irdents at roll call. (Id. 1 127.)

In October 2015, Gonzalez was issued anothefdCllegedly recordig Goode again._(ld. 1
128.) On November 27, 2015, he was “unfaisiyued with two minor violations for having a
cap device that did not ma[ljcis shield, and for a defeativholster” by a Captain Girven
“because Gonzalez was a target for punishmethdyjeadership of the precinct, and had been
labeled a ‘rat’.” (Id. 1 130.)

Defendants assert that Gonzalez’s speech was not protected because he was
speaking as public employee and not as a citizéihing a complaint with the 1AB, and that,

except for the April 2014 placement in the PMP, none of the alleged retaliatory conduct occurred
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sufficiently close enough in time to his FebrudaBi4 complaints to support an inference of a
causal connection._(See Opp. 8r21.) Defendants do not dispuhat Gonzalez’s complaint to
the EEOC was protected speech. (See id.)
Gonzalez has alleged plausibly th&g complaints to the IAB and EEOC
regarding the quota system and racial disgration in the NYPD in February 2014 and on
September 7, 2015, were protected speech, as he was speaking as a citizen on “a matter of public
concern,” and the speech was not “ordinarily witie scope of” his dutseas a police officer.

See Montero, 890 F.3d at 395-98eslso Schoolcraft v. City of N.Y., 103 F. Supp. 3d 465, 510-

11 (S.D.N.Y. 2015) (concluding that complainted with the IAB have a civilian analogue and,
as the speech was not “part-and-parcel” of pffimtole, it was “proteatd” for purposes of the

First Amendment); Krzesaj v. New York CiBep’t of Educ., No. 16-civ-2926-ER, 2017 WL

1031278, at *9 (S.D.N.Y. Mar. 15, 2017) (“. .awts have repeatedly emphasized a public
employee’s complaint to outside or external agesas a factor weighg heavily in favor of
finding that the employee was acting as a privdieeri.”). Moreover, “[the Second Circuit . . .
has ‘held repeatedly that when a publigpéogee’s speech regards the existence of

discrimination in the workplace, such speechnsadter of public concern.”_Barone v. Judicial

Branch Conn., No. 3:17-CV-00644-VAB, 2018 WB68906, at *6 (D. Conn. Mar. 16, 2018)

(quoting Konits v. Valley Stream Cent. Hi§th. Dist., 394 F.3d 121 (Zir. 2005) and citing

Mandell, 316 F.4d at 383).

Gonzalez's placement in the PMP in April 2014 was an “adverse action” for
purposes of a First Amendment retaliation claasjt can be considered a “reprimand.” See
Zelnik, 464 F.3d at 225. Plaintiffeowever, have not allegeddts supporting an inference of

the requisite “causal connection” betweka February 2014 complaints and the PMP
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placement, or that his IAB and EEomplaints [were] “a substaalt motivating factor in the”
decision to place him in the PMP or that the decision “would not have been taken absent the”
filing of the complaints._See &ic, 214 F. Supp. 3d at 235. Plaifgiplead that, before he filed
the IAB and EEOC complaints, Gonzalez was wamegpeatedly about the imminent risk of his
placement in the PMP: in January 2014, during his annual performance review, and again on
February 4, 2014, when Gonzalez appealeadmmual performance evaluation rating. (See
Proposed SAC 11 107, 109.) Even “draw[ing] alliafees in [Gonzalez’s] favor,” as the Court
must at this stage, Plaintiffeve not alleged that Gonzalez “would not have been” placed in the
PMP “absent” the filing of the IAB and EEOC colaipts. See Stajic, 214 F. Supp. 3d at 235.
Plaintiffs thus fail to state a First Amendmertafiation claim as to Gonzalez’ placement in the
PMP two months after filing congants with the IAB and EEOC.

Plaintiffs sufficiently plead allegatienof First Amendment retaliation for
Gonzalez’ IAB and EEOC contgants that allegedly ocered throughout 2015, beginning in
May 2015. The accusations of improper conductuuholg Gonzalez’ receipt of violations for
recording Goode without her consent and undesewolations for leaving his post, having a
cap device that did not match Isisield, and a defective holsterasll as the denial of coverage
connected to the denial of a line of duty desition for his fainting episode and the public
accusations of being a “rat” made by Brattothat“extraordinary roll call,” all constitute
“adverse employment actionsSee Zelnik, 464 F.3d at 226.

Plaintiffs satisfy the “causal connection’omg of the analysis, as their allegations
are “sufficient to warrant the inference th@&bnzalez’ many statements to the IAB and EEOC,
from February 2014 to September 2015, werautsstantial motivating factor in the adverse

employment actions” he allegeSee Stajic, 214 F. Supp. 3d286. As Plaintiffs sufficiently
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allege with specificity that the retaliatiovas ongoing from the time of Gonzalez’ initial
complaints, and that those complaints weeeliasis for the retaliaty actions, they have
sufficiently plead a retaliatory motive asdertain Proposed Individual Defendants.
Specifically, Plaintiffs sufficiently plead “causabnnections” to Proposeddividual Defendants
McCormack, O’Neill and Bratton, as Plaintiiflege that those Defendants effectively
communicated to the #Precinct that Gonzalez wese source of the IAB and EEOC
investigations and, moreover, created an atmasphat encouraged distrust and maltreatment
of Gonzalez. Furthermore, since Bratton Waeschief policy maker for the NYPD at the time,
and O’Neill also exercised significant influence over the development and implementation of
NYPD policy as the Chief of Department, Boattand O’Neill’s implicit instruction to crack
down or retaliate against therpen thought to be recording @porting on others on July 20,
2015, supports a Monell claim against the @itythe retaliatory eanduct against Gonzalez.

Plaintiffs’ motion for leave to file a further amended complaint is granted as to
Gonzalez’ First Amendment retaliation claggainst the City anBroposed Individual
Defendants McCormack, O’Neill and Bratton the extent it is premised on the alleged
retaliatory conduct from May to November 201™aintiffs’ motion is denied as to Gonzalez’
First Amendment retaliation claim to the extagns premised on his Ag 2014 placement in the
PMP.

6. Serrano

Serrano alleges that he wasaliated against for engaging in speech protected by
the First Amendment following his June 1, 2012ngliof an EEOC complaint, which was then
referred to the OEEO, stating that he was bdisgriminated against “as a Latino” by Proposed
Individual Defendant McCormack and a captaihpviorced him “to work in a racially hostile

environment” and “to downgrade felonies,” arampelled him and others “to meet a quota of
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law enforcement actions every month.” (Proposed SAC 1 153.) He futdgesathat he gave a
summary of that complaint to the New York Civil Liberties Union and “made similar complaints
in writing several times to higinion delegate._(Id.) Serraatleges that McCormack and the
captain first learned of his complaints agaithem on February 7, 2013, and that McCormack
soon thereafter “commenced a series ofiegtay action[s]” agaist him, including a
reassignment from his usual patrol assignmeatgolitary fixed foot post, inspections by
multiple supervisors (including, unusually, McCark himself) during a single shift, sending
him outside the precinct on detgibnd denying leave requestspige the fact he “requested
days off in the usual manner.”_(Id. 1Y 155-5%3grrano further alleges that, in February 2013,
shortly before he was expected to testifyhia Floyd trial, McCormack threatened that, if
Serrano testified, McCormack would scrutin&errano’s memo book and issue a CD for every
mistake in the book._(Id.  164.) Serrano goewailege that, on or about April 5, 2013,
following his March 2013 testimony in Floyd (in whitie testified that McCormack and others
had compelled him to racially profile Blacks andihas), he was transfedeut of his precinct,
where he was assigned the midnight tour, to aiprewhere he was assigned the day tour, and
thus “he lost his night differential pay,” amding to about $5,000 a year. (See id. 1Y 165-67.)
Defendants do not address Serrano’s allegatibnstaliation for his June 1, 2012, complaints,
but only argue that his claim is insufficienfilead because the tidar between precincts
following Serrano’s Floyd testimony was notadverse employment action. (See Opp. Br. at
20.)

For similar reasons todlse discussed above wittspect to Polanco’s and
Gonzalez's First Amendment claims, Serrano’$fpre concerning his (1) complaints to the

EEOC and the OEEO, and (2) testimony in Flalldge plausibly that Serrano engaged in
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protected activity. See Masto, 890 F.3d at 394-99; Schoolcraft, 103 F. Supp. 3d at 510;

Krzesaj, 2017 WL 1031278, at *9; Lane, 134 S.&822378; and Matthews, 488 Fed. App’x at
533. Serrano’s allegations that he complainedriting to his union delegate about the quota
system also plead sufficiently that he engagegatotected activity, because that speech is not
“itself ordinarily within the scopef [a police officer’s] duties,” ean if it “merely concerns those
duties.” _See Montero, 890 F.3d at 398-99 (qupiiVeintraub, 593 F.3d at 203) (holding that a
police officer’s union speech, spokienhis role as a union officer, and not made “as a means to
fulfill” or “undertaken in the course of perforng” his responsibilities as a police officer was
citizen speech for purposes of the First Amendment).

The conduct that Serrano alleges wadertaken in retaliation for his 2012
complaints is “retaliatory condtithat would deter a similarlytsated individual of ordinary
firmness from exercising his ber constitutional riglst’ and thus supporen inference of an
“adverse action.”_See Zelnik, 464 F.3d at 225 (2d Z1115). Plaintiffs plead that reassignment
to a solitary fixed foot post and inspectionssoypervising officers is “highly unusual and an
indication that the objedf the post is punishment” and that the “inspections were intended to
convey a threat to Serrano that he wouldibéer increased scrutiny and would be punished for
minor or pretextual infractions.”_(See Propo$ALC 1 155.) Such allegations describe conduct
in the nature of “reprimands” and thus aréisient to plead adverse action. See Zelnik, 464
F.3d at 226. Finally, Plaintiffs sufficiently allege facts to support direct and indirect causal
connections. Serrano’s supervisors, including Proposed Individual Defendant McCormack,
commenced their allegedly retaliatory actishsrtly after learningf Serrano’s protected
activity in February 2013 and, as “there is no hard fast rule for the amount of time that must

pass before a causal connectionasessarily broken,” the tempogpbximity as alleged in the
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Proposed SAC is sufficient. See Birch, 184 ipi® 3d at 32. Serrano fher alleges a specific
threat and direct retaliory action by McCormack.

The retaliatory conduct Pldiffs allege that Serranoxperienced in response to
his Floyd testimony is also sufficient to suppodam of an “adverse action.” (Proposed SAC
111 165-67.) Plaintiffs’ allegatiomegarding Serrano’s transfeof his midnight tour in the 40
Precinct to the day tour in the'3®recinct, resulting in a défence in pay of about $5,000 per
year, support an inference that he experieacédduction in pay.”_See Zelnik, 464 F.3d at 225-
26. Plaintiffs also satisfy the “causal connectipndng of the inquiry, athey have sufficiently
plead allegations to warrant the inference 8etrano’s Floyd trial teshony “was a substantial
motivating factor” in his “reduction in pay,” dse reassignment occurred within a month of
Serrano’s protected speech, and such “temporal proximity is strong circumstantial evidence of
improper intent.”_See Stajic, 214 F. Supp. 3d at 235.

Plaintiffs’ motion for leave to amend th@omplaint is therefore granted as to
Serrano’s First Amendment retiion claim against Proposeadividual Defendant McCormack
only.

7. Conclusion: First Amendment Retaliation Claims

Plaintiffs’ motion for leave to file a further amended complaint with respect to
First Amendment retaliation claims is thyimnted as to Raymond’s claim against Proposed
Individual Defendant Tsachas based on the 2@tformance evaluation, promotion denial and
punitive posting actions that followed tNe@vember 22, 2014, meeting with the Platoon
Commander; Gonzalez’ First Amendment reti@din claim against the City and Proposed
Individual Defendants McCormack, O’Neill and Bam, to the extent he alleges retaliatory

conduct from May to November 2015; and Seora First Amendment retaliation claim against
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Proposed Individual Defendant McCormack only. Plaintiffs’ motion to amend to reassert

Plaintiffs’ First Amendment retaliationaims is denied in all other respects.

C. Individual and Municipal Liattity under Sections 1981 and 1983

The Court previously found the Amemdd€omplaint insufficient “because the
named Individual Defendants, all of whom worksimpervisory capacities, [were] not alleged to
have been involved personally in the allegemlations or to have personally approved or
authorized the challenged actions.” MottorDismiss Opinion, 2017 WL 892350, at *5. In the
Proposed SAC, Plaintiffs seek to remove named Defendant, Chief Carlos M. Gomez, and
add four new Defendants: McCormack, Tsachas, Tucker, and Richardson.

“An individual may be held liable under [Sections 1981 and 1983] only if that
individual is personally involveth the alleged deprivation.Littlejohn, 795 F.3d at 314 (2d Cir.
2015) (internal quotation marks and citatiemsitted). “To lay a proper foundation for
individual liability, the plaitiff must plead specific, noncondary factual allegations to
establish the participation at the necessary metdte of the individuadefendants, or [his or
her] claims against them will be dismissed.” Bermudez, 783 F. Supp. 2d at 602.

As for Plaintiffs’ claims against the Cignd against Defendants in their official
capacities, when suing a municipality “fosdiimination under 88 1981 or 1983 . . . plaintiff[s]
[are] required to show that tlehallenged acts were performed suant to a municipal policy or
custom,” and they “need not identify an expneds or regulation,” but can instead establish
liability by showing “that a discminatory practice of municipalfficials was so persistent or
widespread as to constitute a custom or usatfetine force of law, or that a discriminatory

practice of subordinate employees was so marafesy imply the conuctive acquiescence of
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senior policy-making officials.”_See Litjlghn, 795 F.3d at 314 (aitg Patterson v. Cty. Of

Oneida, 375 F.3d 206, 226 (2d Cir. 2004); Mon&86 U.S. at 692—94 Respondeat superior

“cannot be the basis of munpel defendant liability unde8 1981 or 1983.”_Id. at 315.

The Court has applied the foregoing staddan reaching the determinations set
forth above as to the extent to which Plaintffil be permitted to replead claims. Because no
non-conclusory factual basis for liability hasem plead plausibly against Proposed Individual
Defendants de Blasio, Tucker and Richardsonniits are denied leave to plead all proposed
claims against those Proposed Individual Deferglamthe SAC. As to the City and the other
Proposed Individual Defendants, leave is graiaiely to the extent séorth above, for the

reasons set forth above.

D. Putative Class Claims

Plaintiffs have not proffered plaustbhonconclusory factlipleading indicative
of a viable cause of action based on classwaeluct of the City oof any of the Proposed
Individual Defendants. Accondgly, the motion for leave to regdd is denied to the extent

Plaintiffs seek to pursue a putative class action.

E. Permanent Injunction Claim (Seventeenth Cause of Action

Plaintiffs seek a permanent injurostiprohibiting Defendants “from racially
discriminating against Black and Latino members of the NYPD in the performance evaluation
system, in placement into the Performance Monitoring Program, and in the administration of
[d]iscipline and [p]unishment.”(Proposed SAC 11 288-89.)

To obtain a permanent injunction, a partglseg such relief must demonstrate,

among other things, that “it hasiffered an irreparable injury’.\World Wide Polymers, Inc. v.
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Shinkong Synthetic Fibers Corp., 694 F.3d 18X)-61 (2d Cir. 2012) (quoting eBay Inc. v.

MercExchange, L.L.C., 547 U.S. 388, 391 (200®))aintiffs have neither tied this claim for

injunctive relief to a sufficient claim on the menitsr plead facts indicative of a prospect of
irreparable harm. Plaintiffs’ matn is therefore denied with resp to the Seventeenth Cause of

Action.

CONCLUSION

For the foregoing reasons, Plaintiffsbtion for leave to file a Second Amended
Complaint is granted as to Ragmd’s federal discrimination clais relating to his punishment
for submitting a late vacation request and for failing to meet quotas, as against Proposed
Individual Defendant Tsachas gnlGonzalez’ and Baez’ federdiscrimination claims relating
to negative performance evaluations aratpiment on PMP, as against Proposed Individual
Defendant McCormack only; Senals federal discrimination cliad relating to his negative 2012
performance rating, as against Proposed Iddal Defendant McCormaaknly; and Gonzalez’
and Serrano’s claims of retaian for complaining of discmination, as against proposed
Individual Defendant McCormaabnly. Plaintiffs’ motion is also granted as to their NYSHRL
and NYCHRL claims that parallel the federal plaithat are permitted to be asserted in the
Second Amended Complaint. Plaintiffs’ motiom feave to file a further amended complaint
with respect to First Amendment retaliation ilaiis granted as to Raymond’s claim against
Proposed Individual Defendant Tsachas basethe 2015 performance evaluation, promotion
denial and punitive posting actions that followed the November 22, 2014, meeting with the
Platoon Commander; Gonzalez’ First Amendmentiegian claim, to the extent he alleges
retaliatory conduct from May to November 2045ainst the Cityrad Proposed Individual

Defendants McCormack, O’Neill and Bratton; and Serrano’s First Amendment retaliation claim
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against Proposed Individual Defendant McCormack. The motion is denied as to the remainder
of the Proposed SAC.

Plaintiffs are directed to file a Propas8AC consistent with this Opinion and
Order no later than fourteen (14) days fritna date of this Opinion and Order,Wednesday,
July 11, 2018.

This case will be referred to the desigateagistrate judge for general pretrial
management, and Plaintiffs’ counsel are diretbecbntact that judge’s chambers promptly to
schedule an initial conference. The July 10, 2018riat conference iadjourned sine die in

light of the referral.

This Opinion and Order resolves Docket Entry No. 64.

SO ORDERED.

Dated: New York, New York
June?27,2018

/s/ Laura Taylor Swain
LAURA TAYLOR SWAIN
Lhited States District Judge
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