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TEKVET TECHNOLOGIES, CO., :
Plaintiff,:
: 15 Civ. 7284 (LGS)
-against-
: OPINION AND ORDER
CRYSTALTECH WEB HOSTING, INC. d/b/a :
NEWTEK TECHNOLOGY SERVICES,
Defendant.
____________________________________________________________ X

LORNA G. SCHOFIELD District Judge:

Plaintiff TekVet Technologies, Co. (“TekVetgsserts claims aget CrystalTech Web
Hosting, Inc. d/b/a Newtek Technology Sers (“CrystalTech”) ouethe destration of
proprietary software and data that had beendubos CrystalTech’s computer servers. Before
the Court is CrystalTech’s motion to dismike Second Amended Cofamt (“SAC”) pursuant
to Federal Rule of Civil Prodeire 12(b)(6). For the following reasons, Defendant’s motion is
DENIED.

l. BACKGROUND

The following facts are taken from the SA€Xcept as otherwise noted, and are assumed
to be true for the purposes of this moti@ee Littlejohn v. City of New YQfKO5 F.3d 297, 306
(2d Cir. 2015).

TekVet operates a business that provides health monitoring denitsemices for cattle
to ranchers and other livestock operators. S, TekVet has collected health data from its
customers’ livestock, and used this data to gvalgorithms to predidhe health of different
breeds. In 2007, TekVet became a clientofstalTech, a company that provides business

information storage. According to the SAC ryGStalTech agreed to haeisstore and securely
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protect TekVet's software and the massive amofidata that TekVet had collected,” and
“promised to store and protect TekVet's Propertya server dedicated solely to TekVet.”
The Terms of Services contract, which Defendied in support ofts motion, provides:

“At the sole option of Newtek Technologyr8ees for any reason set forth herein or

in the event that You breaamy term of this Agreeméimcluding but not limited to

The Payment of Fees . . ., Newtek Technology Services may suspend Your account
by deactivating any access by You and/omep users to any information contained

on the Newtek Technology Services sgb/related to Your account while

maintaining the information and datgated to Your account upon the Newtek
Technology Services servers.”

- “At Newtek Technology Services sole distion, Newtek Technology Services may
provide You with an opportunity to coniesuch breach or violation. Upon being
notified of an opportunity to correct suctebch or violationif such breach or
violation is not corrected theccount may be terminated.”

- “Upon termination/cancellation, Newtek Trewlogy Services will cut off your site
and delete Your Information. Such infation or data may or may not be made
available to You by Newtek Technology aftay such termination/cancellation.”

- “Site Information will be deleted from owervers 14 days after the date this
Agreement is terminated/canceled.”

In December 2013, TekVet fell behind on its lease payments to CrystalTech. TekVet and
CrystalTech then negotiated a new agreemeet&vrystalTech would take TekVet's data
offline, and store and prote¢tuntil TekVet paidts unpaid balance. Although TekVet would
not have access to its data while it was payff the unpaid balance, CrystalTech guaranteed
that it would store the information until Febru@@14, and that TekVebald retrieve its data
after its balance was paid.

The companies renegotiated the payment arrangement at least twice afterwards in March
and May 2014. The March payment arrangemexs memorialized in writing and signed by
CrystalTech. In that agreement CrystalTech edjte continue to store and protect TekVet's

data, and assured Plaintiff that its data was fsafe destruction. The SAC alleges that TekVet



relied on these assurances in its decisiaotidinue making payménand to leave its
information on CrystalTech’s server.

In May 2014, the companies negotiated a aerangement to allow CrystalTech to pay
its unpaid balance (the “May Agreement”). tAat time, CrystalTech represented that it was
“keeping the server aside” and “dgi everything [it could] to maksure the server is off [to] the
side and not touched.” The May Agreement itheform of an email from CrystalTech to
TekVet, which CrystalTech filed with its motion papers. The May Agreement provides for a
$250 payment every two weeks until the lzesgment in November 2014 for a total of
$3,137.47. The May Agreement also states: “Wegtaiyech] can’'t guaraee the files per our
Terms Of Service after 14 dafrem the deletion date.”

Between June 2014 and November 2014, TekVet apparently paid CrystalTech $3,000.
CrystalTech accepted late payment at leadirsigs, and never warned TekVet that a late
payment would result in the destruction of theadd#ored on Defendant’s server. On December
19, 2014, TekVet paid $250, and was advisgrystalTech’s Billing and Account
Management Department that a final paytof $137.47 was due on January 2, 2015. The SAC
alleges that when TekVet contadtDefendant to make its fingayment, CrystalTech advised
Plaintiff that the server would be brought backine immediately sthat TekVet could access
its data. After accepting the final payment, lkeeer, CrystalTech advised TekVet that it had
permanently deleted its data on or before December 31, 2014.

TekVet filed suit on September 15, 2015.

. STANDARD
“On a motion to dismiss, alattual allegations in the comamt are accepted as true and

all inferences are drawn the plaintiff's favor.” Littlejohn, 795 F.3d at 306. “To survive a



motion to dismiss, a complaint must contain sufficient factual matter, accepted as true, to ‘state a
claim to relief that is plausible on its face Ashcroft v. Igbgl556 U.S. 662, 678 (2009)
(quotingBell Atl. Corp. v. Twomb|\550 U.S. 544, 570 (2007)). Kfeadbare recitals of the
elements of a cause of action, supported byeroenclusory statements, do not sufficed”
“[D]ocuments that are attachéalthe complaint or incorporated in it by reference are
deemed part of the pleading and may be conside@eduvoir v. Israel794 F.3d 244, 248 n.4
(2d Cir. 2015) (internal quotation marks and raten omitted). “[W]hen a plaintiff chooses
not to attach to the complaint or incorperay reference a [document] upon which it solely
relies and which is integral to the compldithe court may nonetheless take the document into
consideration in deciding the defendant’s motion to dismiss . Int'I’Audiotext Network, Inc.
v. AT&T, 62 F.3d 69, 72 (2d Cir. 1995) (quoti@grtec Indus., Inc. v. Sum Holding L.P49
F.2d 42, 47 (2d Cir. 1991)). “Insofar as thengdaint relies on the tersrof [an] agreement,”
courts “need not accept its description of thos@s$e but may look to the agreement itself.”
Broder v. Cablevision Sys. Cor@.18 F.3d 187, 196 (2d Cir. 2005ge alsd@ogie v. Rosenberg
705 F.3d 603, 609 (7th Cir. 2013) (“When an exhifbntrovertibly contrdicts the allegations
in the complaint, the exhibit normally controls. .”). However, “whatever documents may
properly be considered in connection with Bide 12(b)(6) motion, the bottom-line principle is
that ‘once a claim has been stated adequatehay be supported by showing any set of facts
consistent with the allegations in the complainRbth v. Jenningt89 F.3d 499, 510 (2d Cir.

2007) (quotingfTwombly 550 U.S. at 563).



1. DISCUSSION

CrystalTech moves to dismiss each of the&C%Aasserted claims for gross negligence,
conversion and breach of contract under NewkYaw. As explained below, Defendant’s
motion is denied as to each claim.

A. Breach of Contract

Under New York law, the elements for breach of coadt are “(i) the formation of a
contract between the parties) performance by the plaintiffjii) failure of defendant to
perform; and (iv) damagesOrlander v. Staples, Inc802 F.3d 289, 294 (2d Cir. 2015)
(quotingJohnson v. Nextel Commc'ns, In860 F.3d 131, 142 (2d Cir. 2011xcord Carione
v. Hickey 20 N.Y.S.3d 157, 158 (2d Dep't 2015).

The SAC sufficiently alleges a claim for breasftcontract. It alleges that in May 2014
the companies negotiated the May Agreement whereby “CrystalTecbvaeklged and waived
its rights under the original Teswf Service to wipe the server in light of the past due
payments” in exchange for a new payment areament. The SAC further alleges that TekVet
made at least six payments to CrystalTech and that CrystalTech breached the agreement by
permanently deleting Plaintiff’'s data despite mevaving warned Plaintiff that it would do so as
a result of late payments. CrystalTech’s breashilted in damages in the form of the value of
TekVet's data and software. &udition, Plaintiff wa unable to support its existing customers or

deploy its product to new customers.

1 While the Terms of Services agreensglects New York law in its choice of law
provision, the parties do namtentify choice of law provision®r any subsequent agreement.
However, “[tlhe parties’ briefs assume tiNgw York substantive law governs the issues . . .
presented here, and such implied consent ispuifse, sufficient to establish the applicable
choice of law.” Arch Ins. Co. v. Precision Stone, In884 F.3d 33, 39 (2d Cir. 2009).
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Defendant argues that it did nmteach any contract and werstitled to delete Plaintiff's
data under the Terms of Service because Hfdiméached the parties’ original agreement as
well as the May 2014 Agreement by failing to retimtely payment. CrystalTech further argues
that any oral modifications dfie May Agreement extending Te&ts deadlines for payment are
unenforceable under New York law. Thesguments do not merit dismissal.

Under New York Law, “[a] party’s obligatioto perform under a coract is only excused
where the other party’s breach of the contrasbisubstantial that it defeats the object of the
parties in making the contractPrank Felix Assocs., Ltd. v. Austin Drugs, Ircll F.3d 284,

289 (2d Cir. 1997). “[B]lased on ordinary contrpdnciples, a non-matexi breach does not
justify nonperformance by the other partyd. at 287. “A waiver ighe voluntary abandonment
or relinquishment of a known rightMadison Ave. Leasehold, LLC v. Madison Bentley Assocs.
LLC, 811 N.Y.S.2d 47, 50 (1st Dep’'t 2006) (intdrgaotation marks omitted). “Any provision

of a contract is subject twaiver, particularly a provien requiring timely payment.1d. at 51.

The May Agreement states: “Management has approved to allow you to make $250
payments every other week until the balangmid”; and further state¢l) “[w]e have been
keeping the server aside for yo(?) “[w]e can’t guarantee thdds per our Terms of Service
after 14 days from the deletion date” and (3)]§ have been doing everything we can to make
sure the server is off [to] trede and not touched.” The May rsgment also lists the “dates and
payments that need to be made,” and infofelsVet that the CrystaBch associate would be
“following up with” Plaintiff on thirteen dates ending on November 21, 2014.

CrystalTech argues that TekVet breactiegiMay Agreement by failing to pay its
balance by November 21, 2014. However, eaerepting Defendant’s argument that the May

Agreement (without any oral amendmentghis governing contract, CrystalTech cannot



establish that Plaintiff's late payments ciitosed a material breach that would authorize
CrystalTech’s deletion of TekVet's informafi pursuant to the original Terms of Service
contract. The SAC alleges that although TekVpéigments were late on at least six occasions,
“CrystalTech continued to accept TekVet's paytseand reassure TekVet that its Property was
safely stored and, per the terms of the Parigeeement, the server with TekVet Property could
be reactivated as soon as the unpaid balance was paid.” On December 19, 2014 -- nearly a
month after the final payment was originadlye -- CrystalTech accepted a $250 payment, told a
TekVet employee that a final payment®if37.47 would be due on January 2, 2015, and assured
her that Plaintiff’'s server would be brouglatd online on that dateAt no point prior to
CrystalTech’s deletion of Plaintiff’'s inforation on or about December 31, 2014, did it warn
TekVet that it would enforce strict compliance with the May 2014 agreement’s payment
schedule.

Accepting these facts as true, any late paiytsimay not have constituted a material
breach of the May 2014 agreement or, in the adtéra, were waived by Defendant’s continued
acceptance of these payments without prot8ee Encompass Ins. Co. of Am. v. Engh&h 11
Civ. 2606, 2013 WL 796309, at *6 (S.D.N.Y. M&.2013) (denying summary judgment on
issue of breach after “[d]ramy all reasonable inferences in [non-movant’s] favor” and due to
“fact-intensive analysis’ required to determine materialitigdison Ave. Leasehold, LL.811
N.Y.S.2d at 52 (“Out of simple fairness, a patiat has repeatedly waived a condition of
performance, particularly the tilieess of payment, is requireddove notice that its waiver has
been withdrawn before demanding stdompliance with the condition.”).

CrystalTech argues that “New York law is cl¢aat the failure to make a payment under

a contract is a material breaghcontract.” The cases Defgant cites in support of this



proposition are inapposite, howeyas TekVet had already paid most of its balance when
CrystalTech allegedly ddled its information. IRafari v. Wally Findlay Galleriesthe court

held on a motion for summary judgment that a partidilure to pay within [a certain amount of
time] amounts to a material breach of tlatcact.” 741 F. Supp. 64, 68 (S.D.N.Y. 1990). The
Jafari case is distinguishable becausdid not involve a situain where one party had already
nearly completed its payments, and becausedhsd bad previously held that the party owing
payment “was aware at the time the agreemestfaraned that a time constraint underlay the
entire contract.”ld. at 67. Similarly, irMunicipal Capital Appreciatn Partners, I, L.P. v.

Page the court at summary judgment held that tbefendants’ failure to pay the over five
million dollars owed” for bonds on a certain davastituted a material breach, but that case did
not involve either partial (angear complete) payments or alleged commitments to accept
payment at a later date. 181 F. Supp. 2d 379, 395 (S.D.N.Y. 2002).

The May Agreement does not “incontrovelgibontradict[] the allegations in the
complaint,”Bogie 705 F.3d at 609, concerning CrystalTe@dtseptance of late payment or its
promises to store TekVet's data until January 2, 2015. CrystalTech’s motion to dismiss the
breach of contract claim is tlefore denied.

B. GrossNegligence

The SAC also adequately pleads a claim of gross negligence.

“Under New York law, . . . a plaintiff m&t establish three elements to prevail on a
negligence claim: (1) the existence of a duty onmtidiet’'s part as to plaintiff; (2) a breach of
this duty; and (3) injury to the g@intiff as a result thereof.”Aegis Ins. Servs., Inc. v. 7 World
Trade Co., L.R.737 F.3d 166, 177 (2d Cir. 2013) (quotislfaro v. Wal-Mart Stores, Inc210

F.3d 111, 114 (2d Cir. 2000)). Conduct rises wlével of gross ndigence when the conduct



“evinces a reckless disregard the rights of others or smagkf intentional wrongdoing.”
AT&T Co. v. City of New Yori83 F.3d 549, 556 (2d Cir. 1996) (quoti@glnaghi, U.S.A., Ltd.
v. Jewelers Prot. Servs., Lié11 N.E.2d 282, 284 (N.Y. 1993)) (internal quotation marks
omitted).

The SAC alleges that CrystalTech owed Tek&¥euty to keep Plaintiff's data safe and
secure. Specifically, the SAC alleges that at githe May Agreement CrystalTech represented
it was “keeping the server aside” and “doing everything [it could] to make sure the server is off
[to] the side and not touchedThis duty was breached whé@nystalTech instead deleted
Plaintiff's information from its server, whiotaused TekVet damageAs to the “reckless
disregard” element, the SAC alleges that CrystalTech accepted a payment on December 19,
2014, and reassured TekVet that it would regairess to the server housing its data after
making a final payment on January 2, 2015. Reghis reassurance, Defendant allegedly
deleted Tekvet's data on or before Decengfe 2014. Finally, the SAC alleges that when
TekVet was about to pay off its remaining balance, CrystalTech oage agsured it that the
server would brought back online. Only ai@ystalTech received the final payment did it
inform TekVet that it had already deleted Pldiistdata. Accepting these allegations as true,
the SAC adequately pleads a claim of gross negligence.

CrystalTech argues that the gross negligeriaim is barred by New York’s “economic
loss doctrine,” under which “the action shouldgeed under a contract theory” when “[a]
plaintiff is essentially seekingnforcement of the bargainSommer v. Fed. Signal Cor93
N.E.2d 1365, 79 N.Y.2d 540, 552 (1992). Dwfant’'s argument is rejected.

“[Clourts have applied the economic loss nagrevent the recovery of damages that are

inappropriate because they actudityin the nature of breach obntract as opposed to tort.”



Hydro Inv'rs, Inc. v. Trafalgar Power Inc227 F.3d 8, 16 (2d Cir. 2000). The economic loss
doctrine makes exception, however, for actiagainst “[p]rofessionals, common carriers and
bailees,” who “may be subject tartdiability for failure to exerce reasonable care, irrespective
of their contractual duties.Sommer79 N.Y.2d at 551.

Based on the SAC’s allegatioosncerning “the nature oféhnjury, the manner in which
the injury occurred and the résng harm,” the economic loss doctrine does not merit dismissal
of Plaintiff’'s gross negligence clainid. at 552. First, the terms tife original Terms of Service
contract do not foreclose the possibility of a bailment, in light of the May Agreement and the
parties’ course of conduct. Although Deflant's memorandum of law quotes various
provisions of the Terms of Service agment to argue that CrystalTech delgsedspace on its
servers to TekVet, the SAC also relies on the subsequent May Agreement. Under that
agreement, CrystalTech (1) “agreed to aumi to keep TekVet's Property set aside on a
dedicated server,” (2) “acknowledged and waivedigfists under the origal Terms of Service
to wipe the server in light of padue payments” and (3) promised to take measures to ensure the
server with Plaintiff’'s datavould not be touched.

Second, the SAC adequately pleads @rgstalTech took etusive possession of
TekVet's data after it denidélaintiff access to the server wihich it was stored. “The
determination as to whether a relationship is @ineailor and bailee tusnon whether there is a
relinquishment of exclusive possession, conatnt] dominion over the property.” 9 N.Y. Jur. 2d
Bailments and Chattel Leases § 3. Even assyiféekVet merely leased space on CrystalTech’s
server under the original Terro§ Service agreement, the nature of this arrangement arguably
changed in December 2013, when CrystalTech Taky/et's data and information offline and

stored it on a dedicated servemthich Plaintiff was denied accesAt that point, CrystalTech
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took exclusive possession, control, and dominiothefdata Tekvet had stored (and previously
accessed) on Defendant’s servers.

Plaintiff's relinquishment of control ovéts data and CrystalTech'’s affirmative
representations to safeguard that data Ue#lVet paid off the balance of its account are
sufficient to allege a bailment giving rise an independent duty of carBee Aronette Mfg. Co.
v. Capitol Piece Dye Work460 N.E.2d 842, 845 (N.Y. 1959) (“[T]he bailee was obliged, in the
absence of an express agreement to the cgntoaexercise ordinargare in relation to the
article bailed.”). The gross negligence giaherefore is not weed by the economic loss
doctrine, and Defendant’s motion to dismiss the claim is denied.

C. Conversion

“A conversion takes place when someone, intentionally and withdhbrity, assumes
or exercises control over persbpeoperty belonging to someoeése, interfering with that
person’s right of possessionColavito v. N.Y. Organ Donor Network, In860 N.E.2d 713, 717
(N.Y. 2006). The elements of conversion are f{laintiff's possessory rightr interest in the
property and (2) defendant’s dominion over the priypar interference witlit, in derogation of
plaintiff's rights.” Id. (internal citations omitted). [Rhyroff v. Nationwide Mutual Insurance
Co,, the New York Court of Appeals held that “ekectic records that were stored on a computer
and . . . indistinguishable from printed documenfare] subject to a clai of conversion in New
York.” 864 N.E.2d 1272, 1278 (N.Y. 2007).

Defendant argues that the conversion clsliimuld be dismissed because the claim is
barred by the economic loss doctrared duplicative of the breach abntract claim, and because
CrystalTech was acting within its contractual tgytvhen it deleted Plaintiff’'s data. None of

CrystalTech’s arguments warrant dismissal.
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For the reasons set forth above, the econtmagdoctrine does not bar TekVet's claims
sounding in tort, and Plaintiff'somversion claim -- an element of which is an intentional act by
Defendant -- is permissibly pleaded in the altBwesto its gross negligee claim. Defendant’s
assertion that “Plaintiff’'s breach [of the TerofsService contract] gave the Defendant the
absolute right to terminate the Agreement and erase the Server”, does not warrant dismissal in
light of the SAC’s allegations that CrystalTechiveal its right to wipe the server in the May
Agreement, and affirmatively committed to stared protect Tekvet’'s data until Plaintiff could
repay its outstanding balance.

Defendant’s motion to dismiss the convensclaim is denied.

V. CONCLUSON

For the foregoing reasons, Defendant’s mois DENIED. The Clerk of Court is
directed to close the motion at Dkt. No. 31.
SO ORDERED.

Dated: April 25, 2016
New York, New York

7%44%

Lom(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE

12



