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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

KENNETH GARCIA, JUDITH FADUL, YAZMIN
DELAROSA, and CELESTE CRESPO,
OPINION AND ORDER

Plaintiffs,
15 Civ. 7470 (ER)
against

CITY OF NEW YORK, NEW YORK POLICE
DEPARTMENT OFFICERSMICHAEL SMYTH,
DAVID ROJAS, PATRICIO OVANDOand GREG
LARSON,

Defendants.

Ramos, D.J.:

Plaintiffs Kenneth Garcia, Judith Fadul, Yasmin Delamasé Celeste Crespo, actipgp
seandin forma paupris (“IFP”), bring this actioragainst the City of New Yorki{e“City”) and
New York City Police Officers Michael Smyth, David Rojas, Patricio Ovando, aed Garson
(collectively, the “Officer Defendants”pursuant to 42 U.S.C. § 1983pecifically, Plaintiffs
allegeviolations of their Fourth, Fifth, and Fourteenth Amendnmightts arising from a
warrantless search of their apartment and subsequensaaesiell as state law claims arising
from the saméncident. Before the Court is the City and Officers Smyth and Ovando’s motion

to dsmiss pursuant to Rules 12(b)(5) and 12(b)(6) of the Federal Rules of Civil Procedure

L AlthoughRojas and Larson have yet to be senbedausePlaintiffs’ claims againsthemare the same dke

claims against Ovando and Smythdsuffer from the same deficiencigthe Court will treat the instant motion as if
it were brought on behalf of dllefendants.SeeHamilton v. BroomfieldNo. 95 Civ.3241(MBM), 1998 WL

17697, at *In.1 (S.D.N.Y. Jan. 20, 1998) (dismissing claims against uedetefendants because they were
identical to claims against defendants who filed the motion to disme&shlsalohnson v. New York Cjtjo. 12
Civ. 4379(KBF), 2013 WL 950870, at *3 (S.D.N.Y. Mar. 7, 2013) (“As the same conviction ues@ihintiff s
claims against defendant Thomas Woods (who has not yet been sehisdition), the Court dismisses the
Complaint with respect to Woodsia spontsg).
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(“FRCP”). For the reasons outlined below, Defendants’ moti@@RANTED in part and
DENIED in part
|. FACTUAL BACKGROUND?

Plaintiffs allege thatw September 10, 201the Officer Defendants entered apartment
4K of 2825 Claflin Avenue in the Bronx without a warra@omplaint Doc. 2) { 3, 6.Plaintiffs
refer tothemselves as “residents” of the apartme@omplaint § 8 Plaintiffs Crespoand
Delarosawho were in the apartmeat the time were immediately questionedt. 1 6, 14.
Plaintiffs Garcia and Fadul weas a stoe when the Officer Defendants entered épartment
Id.| 6. Plaintiffs allegethat when Garcia and Fadul returned to #@partmentan argumenivith
the Officer Defendant&nsued and they began to sedrtdintiffs’ residence.ld. 1 67. The
Officer Defendants discovered counterfeit money, two pounds of marijaada firearm.ld.
7. Plaintiffswere then arrested and taken to the 50th Preahatged with multiple crimes,
detained for two daysind therreleased Id. 8. During the time Plaintiffs werdetainedatthe
50th Precincttheapartmentoor was left unlocked, property waslen and theapartment was

vandalized.ld. Plaintiffs allegethatthe OfficerDefendantsntentionally left the door opend.

2 The following facts are taken from t@mmplaint (Doc. 2), and thetmended ComplainDoc. 9), which theCourt
accepts as true for the purposes of the instant mo8er.Koch v. Christie Int'l PLC, 699 F.3d 141, 145 (2d Cir.
2012). Because the Court mapnsider documents that are in the public rea@férencedn the complaintor

integral to the complaint, the Court also considét3:the April 18, 2014 opinion and order issued by Judge Furman
(“Furman Order”) granting defendants’ (here, Plaintiffs’) motionuppsess in the underlying criminal cakkited
States v. Fadul, et al13 Cr. 0143 (®.N.Y.), Doc. 149; and2) the indictments filed against defendants (here,
Plaintiffs’) and judgments ofanviction inthe underlying criminal docketd. at Docs. 7, 18, 62, 206, 283, 290, 312.
DiFolco v. MSNBC Cable LL®G22 F.3d 104, 111 (2d C2010) Wims v. NY.C.Police Dept, No. 10 Civ.6128
(PKC), 2011 WL 2946369, at *2 (S.D.N.¥uly 20, 2011)quotingVasquez v. City of New Y09 Civ. 4606DC),
2000 WL 869492, at *1 n.1 (S.D.N.Y. June 29, 20@Adring that “a district court may rely on matters of public
record in deciding a motion to dismiss under Rule 12(b)(6),” includingtaeports, criminal complaints,
indictments and criminal disposition data”

3 However, Crespo testified that shad not lived in the apartment for fourfiee years and was just visiting on
September 10, 2012Furman @der at 13.Additionally, the Furman Order describ&arcia as “an overnight guést,
not a residentFurman Order at 28.



As a result of the September d€archFadul,Garcia,and Delarosavereindicted for,
inter alia, conspiracy to distributeancotics SeeUnited States v. Fadul, et.all3 Cr. 0143
(S.D.N.Y.),Docs. 7, 18, 62, 206The indicted Plaintiffsnoved to suppress tle&idence that the
Officer Defendantseizedduring the September 10 seardt. at Docs 47, 57, 59.

A threedaysuppression hearing was hatd=ebruary2015beforeJudgeFurman The
Officer Defendantsestifiedthattheyreported tdhe apartmentafter receiving an anonymous
complaint about marijuana smokingFurman Ordeat 5. There waglisagreement between the
parties about whether Plaintiff Delarosa consented to the Officer Refemdhitial entry, as
well as disagreement regarding thguence of events once the Officer Defendants entered the
apartment.ld. In fact,Judge Furman notetat the testimony among the Officer Defendants
themselves wa$ot entirely consistent.’ld. at 8. Officer Defendant Smyth testified thapon
enteringthe apartment, he noticeadmeondlater identified as R.Da minoj headingtowards
the bedroom aredd. He thus conductea “protectivesweep* of the back area of the
apartment, particularlthe bathroom and three bedroonhd. at 89. In one of the bedrooms,
Officer DefendanBEmythdiscovereda gun, counterfeit money, and drug paraphern#iaat 9
10. TheOfficer Defendantshen waited for Plaintiff Fadul to return from the store to request her
permission to conduct a more thorough seaftdhat 12. She gave oral consent and
subsequently signed a consent foreh.at 13. The OfficeDefendantshen searched the
apartment again and discovered “even more evideride.At this point, they arrestlall of the
individuals within theapartmentind transpoedthem to the precinctld. When the Officer

Defendants obtained a search warrant later that night, they returned to theeapartd'seized

4 Judge Furman defined a protective swaspa quick and limite search of premises, incident to an arrest and
conducted to protect the safety of police officers or others.” Furman Order at 17
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[a] gun, [a] photocopy machine and paper cutter, drugs, drug paraphernalia, andeibunter
United States currency, among other evidénde.

In contrast to the Officer Defendantsrsion of eventghe indicted Plaintiffs testified
that Delarosa did not consent to their entry, that no one was smoking marijuana, and.that R.D
was not inthe apartment at all when the Officer Defendants entdcedt 56.

In deciding whether the protective sweep was lawful, Judge Furman did not cfewstit Of
Defendant Smyth'sestimony that he observed R.D. heading towards the bedroom area, or the
testimony of the other Officer Defendants to the extent it was consistent with’Srid. at 29.
Judge Furman also noted th#itis is not the first case in which colorable questibave been
raised about the conduct and credibility of some of the officers involved in the Selarcht n.7.
Judge Furman concluded thatthe absence @vidence that someone ran to the back of the
apartmentthe evidence did “not even come cldsgustifying a protective sweep.ld. at 35.
Consequently, Judge Furman granted the motion to suppdess.3940.

Fadul,Garcia, and Delarosaubsequently pleaded guilty to conspiracy to distribute
narcotics on November 25, 2014, March 17, 2015, and December 22, 2014, respddtiatly.
Docs.283, 290, 312.Basedon the underlying criminal docket, it does not appear that Crespo was
ever charged

[I. PROCEDURAL HISTORY

Plaintiffs filed a Complaint against the Capdthe Officer Defendantsn Septembe?1,

2015. Complaint(Doc. 2). Plaintiffs also filed an Amended Complaint as of right on October 29,
2015, signed by only Garcia. Amended Complaint (Doc. 9). Although the Amended Complaint
largely mirrors the Complaint, the Amended Complaint includéytwo additional plaintiffs(2)

a request forlasscertification;(3) an excerpt of thEurman OrdegrantingPlaintiffs’ motiors



to suppress in the undgrig criminal caseand (4) additional allegations in support of Plaintiffs’
intentional infliction of emotional distress clairBecause Crespo, Delarosend Fadul failed to
sign the Amended Complaint, on November 19, 2015, then Chief Judge Preska issued an Order
directing them to submit signed declarations within 30 days. (Doc. 15kitdg)e Preska also
directed the Clerk to docket the Amended Complaint as court-view’@mhend the caption of
thecase to list the newly added Plaifgifolelyas ‘R.D.’ and ‘B.D.’because they were mindts,
and to dismiss R.D. and B.D. from the Amended Complaint. Crespo, Delarosa, and Fadul
timely submitted declarations on December 1, 201Bocs. 1618) Because&ounsel for
Defendants did not enter an appearance until January 12, 2016, they did not have access to the
Amended Complaintasit was designated as cowiew only.

ThelFP applicatios weregranted on December 7, 2015. (Doc. 19) On December 14,
2015, the Court issued an Order of Servdesignating the U.S. Marshals Service (“Marshals”)
to effect service on all Defendants and instructing the Clerk to complete a28SMernd for
each Defendant and issue a summons. (Doc. 21) The Order also gave Plaimtiféh (the
Marshals) 120 days from the date the summons was issued to effect service. @hdd@&
2015, a summorner each Defendamwas issuednd a USM-285 Forrfor each Defendamwas
hand delivered tche Marshaldor service upon each Defendarithe last day for timely service

was April 20, 2016.

5 The courtview only designation was removed on January 27, 2017.

6 The Order instructed the Court “that any documsehtswing the full names of R.D. and B.D. be docketed as-court
view only.” (Doc. 15)

" Defendants reiterate that pursuant to Judge Preska’s order, R.D. angelBeRlismissednd thosgortions of the
Amended Complaint bringing claims on their behalf are now mbefendants’ Supplemental Memorandum of
Law in Support of Defendants’ Motion to Dismiss (“Def. Supp. Mem.”) (Doc.a6@)

8 However, each of these Declarations is “irpmsse to the Court’s order dated October 20, 2015” which related to
the Original Complaint(Docs. 1618)

9 USM-285 is the U.S. Marshals Service Process Receipt and Return form.
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The docket indicates that the City received service by mail on January 21, 2016. (Doc.
26) However, it provides no information regarding whether the oti@iamplaintor the
Amended Complainivas served. The docket also indicates that the Marshals unsuccessfully
attempted to serve all foof the Officer Defendants by maiMarshal’s ReceiptgDocs. 28-31).
The Marshals subsequently attempted to personally serve the OfficedBatfieon February 17,
2016, noting on each process receipt that “As per Desk sgt. No officer with thatwtaks at
50 pct.” Id. In contrast with the Marshal’'eceipts defense ounsel conedeghatOvando and
Smyth were served on February 9, 2016 and February 12, 2016 respecihaely49)

Based on a series of letters to the Court from both parties in January and February
2016 it became apparetitat Defendants were unaware of the Amended Complaimt¢h had
been filed four months earlier. (Docs. 25, 27, 35) Howdvarcia attachea copy of the
Amended Complaint to a March 16, 2016 letter to the Court, thus likely providing Defendants
with a copy ofit for the first time (Doc. 35)

On June 1, 2016, Garcia filed a motion for leaventerad the Complaint teemove
Plaintiff Crespo from the cager failure toprovide the City with unsealing releases for the
underlying police records. (Doc. 40) The Court denied the motion and instead directed Cres
to show cause why she should not mrdssedor failure to provide the releasashich she
later did. (Docs. 45, 56, 57) On July 21, 2016, Defendantsthikzthstant motion to dismiss
theComplaint. (Doc. 46) Plaintiffs responded to Defendants’ motion on September 27, 2016.
(Doc. 54) Defendard replied on October 5, 2016. (Doc. 55)ven Defendants’ apparent lack
of knowledge of the Amended Complaint, the Ceuid spontgrantedDefendantdeaveto file
supplemental briefing to address additional allegations included in the Amended @ompla

(Doc. 59) On Februaryi4, 2017, Defendants filed a supplemental brief. (Doc. 60)



[11. LEGAL STANDARDS
A. 12(b)(5) Motion to Dismiss Standard

In considering a motion to dismiss pursuant to Rule 12(b)(5) for insufficient servic
process, a court may look to matters outside the complaint to determine whetker it ha
jurisdiction. Mende v. Milestone Tech., In269 F. Supp. 2d 246, 2%3.D.N.Y.2003). “When
a defendant challenges the sufficiency of service pursuant to Rule 12(b)@githif bears the
burden of proving its adequatyld.

To evaluate a 12(b)(5) motion, the Court look&RCP 4 which governservice of
process.Pursuant to FRCB(m):

If a defendant is not served within 188ys after theamplaint is filed, the

court— on motion or on its owrftar notice to the plaintif—must dismiss the

action without prejudice against that defendant or order that service be made

within a specified time But if the plaintiff shows good cause for the failure, the

court must extend the time for service for an appropriate period.
Fed. R. Civ. P. 4(m}° The Second Circuit has held tfCP4 is to be construed liberally “to
further the purpose of finding personal jurisdiction in cases in which the partgdeased
actual notice.”” Romandette v. Weetabix Co., I®07 F.2d 309, 311 @Cir. 1986) (quoting
Grammenos v. Lemp457 F.2d 1067, 1070 (2d Cir. 1972)). Incomplete or improper service
may lead a court to dismiss an action “unless it appears that proper seayictill be
obtained.” Id. (quotingGrammenos457 F.2d at 1070).
B. 12(b)(6) Motion to Dismiss Standar d

On a motion to dismiss pursuant to Rule 12(b)(6), district courts are requiredpgib @cce
true all factual allegations in the complaint and to draw all reasonable infenernlceglaintiff's

favor. Gonzalez v. Caballer®72 F. Supp. 2d 463, 466 (S.D.N.Y. 2008). However, this

requirement does not apply to legal conclusions, bare assertions or conclieg@atyoais.

10 Effective December 1, 2015, FRCP 4(m) decreased the time to serveasd$eindm 120 to 90 days.
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Ashcroft v. Igbgl556 U.S. 662, 678, 681 (2009) (citiBgll Atl. Corp. v. Twomb|y650 U.S. 544,
555 (2007)). In order to satisfy the pleading standard set foRR@P 8 a complaint must
contain sufficient factual matter to state a claim to relief that is plausible on itddaee 678
(citing Twombly 550 U.S. at 570). “Threadbare itats of the elements of a cause of action,
supported by mere conclusory statements, do not sufflde.Accordingly, a plaintiff is
required to support his claims with sufficient factual allegations to show “tharea sheer
possibility that a defendé has acted unlawfully.ld. “Where a complaint pleads facts that are
‘merely consistent witha defendant’s liability, itstops short of the line between possibility and
plausibility of entitlement to reliéf. 1d. (quotingTwombly 550 U.S. at 557) (internal quotation
marks omitted).

Though a plaintiff may plead facts alleged upon information and belief, “whebelieé
is based on factual information that makes the inference of culpability pgtigibsta Records,
LLC v. D 3 604 F.3d 110, 120 (2d Cir. 2010), such allegations must be “‘accompanied by a
statement of the facts upon which the belief is foundeNavarra v. Marlborough Gallery, Ing.
820 F. Supp. 2d 477, 485 (S.D.N.Y. 2011) (quotmnigpce v. Madison Square Garded7 F.
Supp. 2d 372, 385 (S.D.N.Y. 20063ge alsaNilliams v. CalderoniNo. 11 Civ. 3020 (CM),
2012 WL 691832, at *7-8 (S.D.N.Y. Mar. 1, 2012) (finding pleadings on information and belief
insufficient where plaintiff pointed to no informatiorathwould render his statements anything
more than speculative claims or conclusory assertions). A complaint that “tealleds
assertions devoid of further factual enhancement” will not survive a motion tcsdiamder
Rule 12(b)(6).Igbal, 556 U.S. at 678 (quotinbwombly 550 U.S. at 557) (internal quotation

marks omitted) (brackets omitted).



In the case of pro seplaintiff, the Court is obligated to construe the complaint liberally,
Hill v. Curcione 657 F.3d 116, 122 (2d Cir. 2011), and to iptet the claims as raising the
strongest arguments that they suggdstestmanv. Fed.Bureau of Prisons470 F.3d 471, 474
(2d Cir. 2006;) Chavis v. Chappiy$18 F.3d 162, 170 (2d Cir. 2010) (citiH@rris v. City of
New York 607 F.3d 18, 24 (2d Cir. 2010)). The obligation to repmbaselitigant’s pleadings
leniently “applies with particular force when the plaintiff's civil rights aressue.” Jackson v.
N.Y.S. Dep'’t of Labor709 F. Supp. 2d 218, 224 (S.D.N.Y. 2010) (citwdcEachin v.
McGuinnis 357 F.3d 197, 200 (2d Cir. 2004)). “However, even plaintiffs asserting civil right
claims cannot withstand a motion to dismiss unless their pleadings contain fhegatlans
sufficient to raise a ‘right to relief above the speculative levéd’’(quotingTwombly 550 U.S.
at 555).
V. DISCUSSION*!
A. Insufficient Service under Rule 12(b)(5)

Defendants argue that servime Rojas and Larson was insufficient and the Court should
sua spontelismiss Plaintiffs’ claims against theid. DefendantsSupplemental Memorandum
of Law in Support of Defendants’ Motion to Dismiss (“Def. Supp. Mem.”) (Docab®)8.

Plaintiffs, in turn, have requested that the Court order defense counsel to provide the mailing

1 plaintiffs purport to bring this suis a class actioiThe Amended Complaint alleges that g same occurrence
was experienakby all in this action (Multiple Plaintiffs), against the same Defendantghich qualifies as a Class
Action.” Amended Complaint § 1However, gro separty may not pursue class clainiaffe v. Capital One Bank
No. 09 Civ. 4106 (PGG), 2010 WL 693%, at *10 (S.D.N.Y. Mar. 1, 2010) (“It is well settled law thatra se
plaintiff may not represent the interests of third parties. Thpsy aeplaintiff may not bring an action in which he
will serve as both class representative and class coynséhtions omittejl Accordingly, Defendantsnotion to
dery class certification is GRANTED

12]n their openingnemorandum in support of their motion to dismiss the Complaint, Bafés arguethatservice
upon Smyth and Ovando was also untimely. However, they withdrew thatemt in their supplemental brief.
Def. Supp. Mem. af.



addresses of Larson and Rojas so that Plsimiay “cure this [service] deficiency Plaintiffs’
Response to Defendants’ Motion to Dismiss (“Pl. Response”) (Doat%4)

At the time of the filing of th€omplaint,FRCP 4(mYequiredthat a plaintiff serve a
copy of the complaint and summons within 120 days of filing the complaint. Fed. R. Civ. P.
4(m). If service wasnot made within 120 days after filing the complaint, Rule 4(m) requires
dismissal without prejudiceZapata v. City of New York02 F.3d 192, 195 (2d Cir. 2007).
However, “if a plaintiff shows good cause for the failure, the court extend the time for
service” Fed. R. Civ. P. 4(m). Courts place the burden of proving good cause on the plaintiff.
SeeBeauvoir v. United States Secret Se234 F.R.D. 55, 56 (E.D.N.Y. 2006) (“[Aarty
seeking a good cause extension bears a heavy burden of prodiirf)ately, the determination
of good cause is left to the discretion of the Coddpata,502 F.3d at 197.

Even in the absence of good cause, under Rule 4(m), the Court has the discretion to grant
an extension of timeSee Meilleur v. Stron@82 F.3d 56, 61 (2d Cir. 201djabb v. Rosemayy
No. 12 Civ. 1520 (PAE), 2014 WL 240266, at *6-7 (S.D.N.Y. Jan. 22, 2014) (grambree
plaintiff a 60-day extensioffior servicewhere plaintiff did not timely request an extension of
time or offer an explanation for his failure to do so, and instead requisstedurt’s assistance
in effectuating service over one yefteathe summons for those defendamés returned
unexecuted). Thedirt consides the following four factors when determining to grant an
extension of time absent a showing of good cause: (1) whether any applicaités sthat
limitations would bar the action once refil¢d) whether the defendant had actual notice of the
claims asserted in the complai(®) whether defendant attempted to conceal the defect in service;
and @) whether defedant would be prejudiced by extending plaintiffs’ time for serv2eluca

v. AccessIT Grp., Inc695 F. Supp. 2d 54, 67 (S.D.N.Y. 2010abh 2014 WL 240266 at *7.
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Here,even construing Plaintiffs’ Amended Complaint liberally, the Court finds that no
good cause has been shown for the failutentely serve Rojas and Larson. The docket shows
that the Marshals unsuccessfully attempted to personally akfeer of the Officer Defendants
on February 17, 201&laintiffs did not bring thisssueto the Court’s attention until seven
months later, when thesubmittedtheir Response to Defendants’ motion ienass. Further,
Plaintiffs offer no explanation for their failure $erve Larson and Rojasmply stating that
“although the U.S. Marshal was unable to locate, the cause of action should not beedismiss
Pl. Responsat 5 Although gpro selitigant proceedingn forma pauperiss entitled to ely on
service by the MarshalPBJaintiffs’ reliance gesbeyond what they are entitled to under Second
Circuit law. See Meilleur682 F.3d at 63 (“If . . . it becomes apparent that the Marshals will not
accomplish [service] by the Rule 4(m) or ceartlered deadline, [plaintiff] must advise the
district court that she is relyingqndhe Marshals to effect service and request a further extension
of time for them to do so.”).

However,in the exercise of its discretiotime Court will grant an extensi@venin the
absence of good cause. On balatioe factors weigln favor of granting an extensiofirst,
although there is no evidence that Larson and R@geas actual notice of the clairagainst them,
defense couns&lasaware of the claims well within the time frarallowed byFRCP 4(m)and
contendedhatthey“anticipated representing’arson and Rojas. Defendants’ June 24, 2016
Letter to the CourtDoc. 43. “[T]he ‘core function’ of service is to supply notice ‘in a manner
and at a time that afford the defendant a fair opportunity to answer the complainésertt pr
defenses and objections.Bunim v. City of New YorlNos. 05 Civ. 1562-1574 (KMK), 2006
WL 2056386, at *4 (S.D.N.Y. July 21, 2006) (quotiiis Managed Mkt. Neutral Fund v. Askin

Capital Mgmt, LP, 197 F.R.D. 104, 111 (S.D.N.Y. 2000)) (finding that this factor favored
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plaintiffs even though “some of the individually named Defendants may not have had notice”
becausethe City has had actual noti¢e

Second Larson and Rojas would not be prejudiced by an extension. As noted above,
Corporation Counsel has had an opportunity to prepare askdtarthe Officer Defendantand
indeed has already beguo prepare a defense for Smyth and Ovar8lenim 2006 WL
2056386 at*4 (noting that the opportunity to prepare a defense was a factor to consider when
determining if defendants will be prejudiced by an extension). No evidence has lsmmqute
to suggesthatthe four individual Officer Defendants’ defense would differ substantially.
Further, discovery has not begun, no witnesseslleged to have become unavailable during
this time, and Defendants may still file a motion for summary judgenfdf, 197 F.R.D. at
111 (noting that witness availability, extent of discovery, and ability to file a mddion
summary judgment are factors to consider when determining if defendéris prejudiced by
an extension).

Lastly, basedn the face of the Complaint and absent any toltimg statute of
limitations would bar the action once refil€d Plaintiffs’ intentional infliction of emotional
distress claim is subject to either a one year or ayeaeand90-day statute of limitations
which accruean the date of the injuryRentas v. Ruffir816 F.3d 214, 226 (2d Cir. 2016)
(noting thatthe statute of limitations for an intentional infliction of emotional distress claim is
normally one year, but ongearand90-days when suing the City or an individual whom the
City must indemnify) Here, Plaintiffs first filed their original Complaint @eptember 21, 2015

Because the injury took place on September 10, 2012, Plaint#fsi would be barred if refiled.

B The Court notes thatbsent any tollingPlaintiffs’ claims appeaio have beetime barredvhen the Complaint
was first filed on September 21, 201However, Defendants have not argued for dismizss¢don statuteof
limitations andthe Courtwill not raise the issusue sponteKropelnicki v. Siegal290 F.3d 118131n.7, (2d Cir.
2002) ([A] district court ordinarily should not raise a statute of limitations defesis® sponté).
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Plaintiffs’ false arrest and illegal se& and seizure claims brought under § 1983 are subject to a
threeyearstatute of limitationswhichaccrued “Wwhen the plaintiff kn[ew] or ha[d] reason to
know of the injury.” Allen v. Antal No. 15 Civ. 3252, 2016 WL 723468& *1 (2d Cir. Jan. 14,
2016) (quotingSingleton v. City of New Yqr&32 F.2d 185, 191 (2d Cir. 1980)). Absany
tolling, Plaintiffs had reason to know of their injurjest the latest, when they were released from
NYPD custody on September 12, 20Iherdore, the action would be time barred if refiled.
Plaintiffs’ falsearrestclaim brought under New York State lagvsubject tca one yeastatute of
limitations whichaccrued when Plaintiffs were released fromgailSeptember 12, 2012d. at
*2. Therefore, it would be time barred as wellWhere, as here, good cause is lacking, but the
dismissal without prejudice in combination with the statute of limitations would result in a
dismissalwith prejudice . . . the district court [should] weighhgtimpact that a dismissal or
extension would have on the partiesVaher v. Town of Orangetowf16 F. Supp. 2d 404, 420
(S.D.N.Y. 2013) (quotingapatg 502 F.3d at 197). Because of this, “[c]ourts often consider the
fact that the statute of limitatis has run on a claim as favoring the plaintitt’

While thereis no evidence suggestititgat Larson or Rojasttempted to conceal a defect
in service that is not dispositive herdordan v. Forfeiture Support Assp628 F. Supp. 2d 588,
599 (E.D.N.Y. 2013) (“Defendant has not attempted to conceal the defect in plainéaffipizd
service. Nevertheless, this factor alone does not offset the numerous reasons that support
granting plaintiff additional time to correct service of procgssXccordingly,the request that
the Courtsua spontelismiss for insufficient service as to Rojas and Lars@H&HIIED.
Plaintiffs are hereby directad properly serve Rojas and Larson in accordance with FRCP 4(m)

no later tharmuesday, June 27, 2017.
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B. Section 1983 Claims

Plaintiffs assert that the warrantless search, false arrest, and unreaseaatih and
seizure violated their Fourth, Fifth, and Fourteenth Amendment rights. Amended ©bifigla
Plaintiffs also allege due process violatiots. Defendantsnove onlyto dismiss the Fourth
Amendment false arrest claimblowever, as discussed below, the Court suikh spontelismiss
the Fifth and Fourteenth Amendment clainvgebster v. Penzet(td58 F. App’x. 23, 25 (2d Cir.
2012) (“A district court has inherent authority to dismiss meritless clairmaspont§; Perl v.
American Exp.No. 12 Civ. 4380 (ER), 2012 WL 2711270, at *1 (S.D.N.Y. July 9, 2012) (“The
Court has the authority to scresuma spontanin forma paupericomplaint at any time pursog
to 28 U.S.C. § 1915(e)(2)(B).
1. Fifth Amendment Claim

Plaintiffs make nallegations or offer any facts in support of their Fifth Amendment
claim nor do they describe how their Fifth Amendment rights were violated. Although tke basi
of Plaintiffs’ Fifth Amendment claim is not cleagmrstruing the Amended Complaint liberally,
Plaintiffs’ allegation that their Fifth Amendment rights were violaselikely based on an
alleged due process violatioDespiteDefendantsfailure to adliress the Fifth Amendment
claim anywhere in their motion papers, the Court concludes that it mdstrhessedoecause the
Fifth Amendment only applies to claims agaitist federal government, and Plaintiffs have not
named any federal defendan®arua v. City of New YoriNo. 14 Civ. 584 (NRB), 2016 WL
7494875, at *13 (S.D.N.Y. Dec. 29, 2046iting Dusenbery v. United Statés34 U.S. 161, 167
(2002)) (“The FifthAmendments Due Process clause . . . applies only to the federal government,

not to the statey..
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2. Fourteenth Amendment Claim

Likewise, Plaintiffs make nallegations or offer any facts in support of their Fourteenth
Amendmentlaim, which is mentioned just once in the Amended Complaint, nor do they
describe how theiFourteenth Amendmenights were violated Amended Complaint 7.
DespiteDefendantsfailure to address theourteenth Amendment claianywhere in their
motion papers, the Court concludes tinat claimmust be dismisseldecause “[w]here a
particular Amendment ‘provides an explicit textual source of constitutionaqiiat’ against a
particular sort of government behavior, ‘that Amendment, not the more genéradizen d
substantive due process, must be the guide for anglylzese claims.’ Hamilton v. City of New
York No. 07 Civ. 3633, 3825 (DGT), 2009 WL 2226105, at *7 n.11 (S.D.N.Y. July 23, 2009)
(quotingGraham v. Conne90 U.S. 386, 395 (1989)hternal quotation marks omittedTo
the extent PlaintiffsFourteenth Amendment claim is based upon an alleged due process
violation stemming fronthe September 10 search, seizure, or artiéss the Fourth
Amendment that provides the proper analytical fraotéw Cucuta v. City of New Yaork5 F.
Supp. 3d 400, 417 (S.D.N.Y. 2014). Therefore, the Court will analyze Plaintédisisas
Fourth Amendment violations.
3. Fourth Amendment False Arrest Claim!*

Plainiffs bring afalse arrest clainpursuant to § 1983 for their arrests on September 10,
20121 “[A] § 1983 claim for false arrest derives from the Fourth Amendment right taimem

free from unreasonable seizures, which includes the right to remain free festnadnsent

1 plaintiffs alsoclaim injuries stemming from the initial search of their apartmewtmaint § 14.(“[T]heir
warrantless, nonconsensual search . . . caused the injury claims heaéiimganot only financial los[s], but
emotional distress.”)Defendants have not moved to dismiss the unreasonable search claim

15 Defendantsrgue that Plaintiffs’ false arrest claims are barretiégk v. Humphrey512 U.S. 477 (1994)Def.
Supp. Mem. at 4. Because the Court dismisses Plaintiffs’ false arresbaldiva basis of probable causiee Court
need not decide whethileckbars their claim.
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probable cause.Jaegly v. Coucd39 F.3d 149, 151 (2d Cir. 2006). In order to establish a §
1983 claim for false arrest, Plaintiff must allegé) the defendant intended to confine the
plaintiff; (2) the plaintiff wvas conscious of the confineme(8) the plaintiff did not consent to

the confinement; and (4) the confinement was not otherwise priviled@griard v. United

States 25 F.3d 98, 102 (2d Cir. 1994). Thus, if the Officer Defendants had probable cause to
arrest Plaintiffs, then the confiment is privileged because the existence of probable cause
constitutes a complete defense to a 8 1983 false arrest Gae@.ovington v. City of New Yark
171 F.3d 117, 122 (2d Cir. 1999).

“Probable cause to arrest exists when the arresting officer has knowlaggsarably
trustworthy information of facts and circumstances that are suffimeméarrant a person of
reasonable caution in the belief that the person to be arrested hastednemis committing a
crime.” Escalera v. Lunn361 F.3d 737, 743 (2d Cir. 2004) (internal quotation marks omitted).
“[T]he probable cause inquiry is based upon whether the facts known by the arrdgtergaof
the time of the arrest objectively prded probable cause to arresidegly 439 F.3d at 153
(citing Devenpeck v. Alforcb43 U.S. 146, 153 (2004))he test is “objective rather than
subjective’ Id. at 154. As long as probable cause existed that any crime has been committed,
the false aest claim will fail. Rodriguez v. Vill. of Ossinin@18 F. Supp. 2d 230, 240-41
(S.D.N.Y. 2013) (“Thus, as long as the Defendant officers had probable causettBlamgiéf
for any crime, the arrests were privileged and cannot form the basisalseafrest claim under
Section 1983.")see also Devenpeck43 U.Sat 154.

Defendants do not contest that Plaintiffs hpx@perly alleged thérst three elements of
their false arrest claim. Thus, the only disputed element is whethemrésés weretherwise

privileged;i.e., whether the Officer Defendants had probatduse to arrest Plaintiffs. Here,
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Plaintiffs acknowledge that they were arresédtdr the Officer Defendasitdiscovered
counterfeit moneymarijuana, and a guinside the apartment. Complaint 4 3, 6, 7. Upon
discovery of those items, the Officer Defendants could reasonably have conblawethintiffs
were committing, or hadommitted a crime. Therefore, Plaintiffs’ own allegations establish
probable causeSee El v. City dew YorkNo. 14 Civ. 9055 (GHW), 2015 WL 1873099, at *6
(S.D.N.Y. Apr. 23, 2015) (“To the extent that Plaintiff's complaint can be understooegiaall
that he was arrested after the discovery of narcotics in his vehicle, batialtes establish that
there was probable cause for his arrest.”).

Moreover, even if, as Judge Furman noted, the Officer Defendants “lacked envelyje
reasonable basis to conduct [the] protective swdaprhan Ordeat 39, after the Officer
Defendants discovered the contraband, probable caused existed for Plainti$is’SeeTownes
v. City of New Yorkl76 F.3d 138, 149 (2d Cir. 1999) (holding that although officers lacked
probable cause for the initial search, “they certainly had probable caarsedb[plaintiff] ypon
discovery of the handguns'YcDermott v. City of New Yarko. 00 Civ. 8311 (LAK), 2002
WL 265127, at *5-6 (S.D.N.Y. Feb. 25, 2002) (finding that even if police officers’ initial stop
was unlawful, “once the [contraband] was revealed . . . there existed probable chdEve
the plaintiff committed a crime).

Becausehe Officer Defendants had probable cause to arrest Plaintiffs once they found
the contraband)efendants’ motion to dismiss the false arrest clai@RANTED.

C. Monédll Claim

“[T]o prevail on a claim against a municipality under section 1983 based on acts of a

public official, a plaintiff is required to prove: (1) actions taken under color of(B3w;

deprivation of a constitutional or statutory right; (3) causatibndamags; and (5) that an

17



official policy of the municipality caused the constitutional injuriRde v. City of Waterbuyy

542 F.3d 31, 36 (2d Cir. 2008) (citingonell v. Dep’t of Soc. Servst New York436 U.S. 658,
690-91 (1978) “The fifth element reflects the notion that ‘a municipality may not be held liable
under 8§ 1983 solely because it employs a tortfeasétayes v. @. of Sullivan853 F. Supp. 2d
400, 438-39 (S.D.N.Y. 2012) (quotimgl. of GQy. Commr's v. Brown 520 U.S. 397, 403 (1997)).
Thus, a plaintiff must allege that such a municipal policy or custom is respomsibis fnjury.
Brown, 520 U.S. at 403-04ee alscConnick v. Thompsen63 U.S. 51, 60 (2011) (“A

municipality or other local government may be liable under [§ 1983] if the governmental body
itself ‘subjects’a person to aaprivation of rights or ‘causes’ a person ‘to be subjected’ to such
deprivation.”) (quotingvionell, 436 U.S. at 692).

Courts in this Circuit apply a two prong test for § 1983 claims brought against a
municipality. Johnson v. City of New YqgriKo. 06 Civ. 0942§GBD), 2011 WL 666161, at *3
(S.D.N.Y. Feb. 15, 2011)First, the plaintiff must “prove the existence of a municipal policy or
custom in order to show that the municipality took some action that caused his injyoed be
merely empbying the misbehaving officér 1d. (quotingVippolis v. Vill. of Haverstraw768
F.2d 40, 44 (2d Cir. 198p) Second, the platiff must establisi' a causal connection . . .
between the policy and the deprivation of his constitutional rigghtd. (quotingBrandon v.

City of New York705 F. Supp. 2d 261, 276—77 (S.D.N.Y. 2010)).satisfy the first
requirement, a plaintiff must allegbe existence of:

(1) a formal policy officially endorsed by the municipality; (2) actionsiaixe
government officials responsible for establishing the municipal policies that
caused the particular deprivation in question; (3) a practice so consistent and
widespread thaglthough not expressly authorized, constitutes a custom or usage
of which a supervising policgraker must have been aware; or (4) a failure by
policymakers to provide adequate training or supervision to subordinates to such
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an extent that it amounts tolitkerate indifference to the rights of those who come
into contact with the municipal employees

Id. (citations omitte§l A plaintiff can establisiMonellliability on the basis of a practice so
persistent and widespread that it constitutes a custonage Uy alleging that the municipality
was aware of a “pattern of miscondubtit did not take any action, “compelling the conclusion
that” the municipality “acquiesced in or tdgiauthorized its subordinates’ unlawful actions.”
Reynolds v. Giuliani506 F.3d 183, 192 (2d Cir. 2007)0 allege the existence of a pattern of
misconduct, plaintiffs “often point to the filing of other complaints and/or lawbuitg)ing
similar claims” Calderon v. City of New York38 F. Supp. 3d 593, 611-12 (S.D.N.Y. 2015).
These types of documents can be used to allege that a municipality was aware ofatickad
“of possible or atual constitutional violation$ 1d.; see alsdedwards v. City of New Yarklo.
14 Civ. 10058 (KBF), 2015 WL 5052637, at *6 n.3 (S.D.N.Y. Aug. 27, 2016)s(tertainly
not always the case that the fact of a series of suits alleging similar claimstsaiponell
claim.. . .Here, howeer, the point is one of notice. .[T]hey support the inference that the
City was aware of the possible use of excessive force by officers prior teithent at issug).

The Court finds tha®laintiffs cannot satisfy the first prong necessary to estabishell
liability. The Amended Complaint lacks any allegations to indicate the existence of aljormal
recognized policy adopted by the Citiyurther,Plaintiffs do not allege that any of the Defendant
Officers involved have policymaking authority, nor do they allege that thedlliég to properly
train and supervise its employees.

Construing thédAmended Compilaint liberally, Plaintiffs seem to all¢igatthe Officer
Defendants engaged @npracticeof illegal actionsso persistent and widespread that it constitutes
a custonor usage and implies the constructive knowledge of potiaking officials. Amended

Complainty 5 In support of the claim, Plaintiffs attach an excerptthe Furman Order.
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While Judge Furman notes that “this is not the first case in which colorabléogadsave been
raised about the conduct and credibility of some of the officers involved in tloh Seareach
instance, Judge Furman recognizes that the Officer Defendants were in spmeprmanded.

Id. at 29 n.7. For example, Judge Furman notes that Larson had been placed on modified duty in
July 2012for potentially committing perjuryn an unrelated casand Ovando had been under
investigation for failure to properly supervise Larsteh. Additionally, in connection with a
separatearcotics arrest in August 2012, the Civilian Gamt Review Board“CCRB”) found

that Ovando and Rojas had “unlawfully engaged in a warrantless searckhatiRdjas later

gave the CCRB false fiormation regarding that searad,, putting the City on notice of the
conduct. SeeFloyd v. City of New Yorl©®59 F. Supp. 2d 540, 617-18 (S.D.N.Y. 2013) (noting
that civilian complaintsincludingthose made with th€ CRB, aresources of notice to the

NYPD). Plaintiffsthemselvesllegethatbased upon the CCRB investigatiotise Officer
Defendants wersuspended or terminaté®.Complaint § 8. Thus, even if the Court were to find
that Plaintiffs sufficiently alleged that the City was awarawherous instances of improper
conduct bythe Officer Defendantshe Court cannot find that in the face of that conduct, the
municipality did nothing.SeePluma v. City of Nework, No. 13 Civ. 2017 (LAP), 2015 WL
1623828, at *11 (S.D.N.Y. Mar. 31, 2015) (finding th&intiff's Monell claim on the basis of a
widespread custom faildzkcause the officers in questions “were either disciplined, brought to a
hearing, or seriously investigat¢d By acknowledging that the Officer Defendants’ behavior

wasinvestigated anthat they werg@unshedas a resultPlaintiffsconcedehat senior policy-

16 presumablythe CCRB conducted investigatiomsported its findings to the appropriate NYPD authosityd

then the NYPD suspended or terminated the Officer Defend8etKoulkina v. City ® New York559 F. Supp. 2d
300, 317 (S.D.N.Y. 2008)The CCRB is an indegndent board composed of thirteen members and vested with the
‘power to receive, investigate, hear, make findings and recommend gotinrcomplaints by members of the

public against members of the [NYPD] that allege misconduciThe CCRB's findingand recommendations are
submitted to the NYPD's Police Commissioner.”) (internal citations omitted).
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making officialsdid not acquiesce or tacitly authorize the improper conduct @ftineer
Defendants Sorlucco vN.Y.C.Police Dept., 971 F.2d 864, 871 (2d Cir. 1992) (“@bprethe
actions of subordinate city employees can give rise to 8 1983 liability, teermdinatory
practice must be so manifest as to imply the constructive acquiescence of seryemp&ing
officials.”). Because of this, Plaintiffs have failed to gl& policy or custonto warrant
liability pursuant to 81983.

Lastly, Plaintiffsclaim that “[t]he City of New York is responsible as the Respondeat
Superior.” Amended Complaint { 4. Howe\ers well settled thah municipéity cannot be
held liablepursuant to § 1983 on a theoryre§pondeat superiorMonell, 436 U.S. at 691,
Reynolds506 F.3d at 191.

Accordingly, Defendants’ motion to dismiss Plaintiffdbonell claim isGRANTED.

D. Noticeof Claim Requirements Under N.Y. General Municipal Law

Defendants argue that Plaintiffs’ state law claims of intentional infliction of enabtion
distress, false arrest, and illegal search and seizure should be disimigaddré to comply
with New York General Municipal Lag 50-i, which requirethatbefore a plaintiff asserts state
tort law claims against a municipal entity or its employees

(a) a notice of claim shall have been made and served . . . in compliance with

section fifty-e of this article; (b) it shall appear by and as an allegatidrein t

complaint or moving papers that at least thirty days have elapsed since tbe servi

of such notice; and (c) the action . . . shall be commenced within one year and
ninety days after the happening of the event upon which the claim is based

N.Y. Gen. Mun. L. 8 50—i. In order to comply with New York General Municipal Law &,%0-
plaintiff must serve of a notice of claim within ninety days after the claim areaN.Y. Gen.
Mun. Law 8§ 50e(1)(a). The notice of claim must include the name and addretsg plaintiffs,
details of the claims, and the damages sought. N.Y. Gen. Mun. Lawe@pbO0Federal courts
exercising supplemental jurisdiction over state law claims must strictly comstueY ork’s
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notice of claim requirementdMatthews 889 F. Supp. 2d at 448ee alsdHardy v. New York
City Health & Hosp. Corp 164 F.3d 789, 794 (2d Cir. 1999) (“Failure to comply with these
requirements ordinarily requires a dismissal for failure to state a caastaf.”).

Plaintiffs’ false arrest, illegadearch and seizure, and intentional infliction of emotional
distress tort claims are subject to Sectiong 2Md50-i, and therefore Plaintifisere required to
file a notice of claim.Llerando-Phipps v. City of New Yor&90 F. Supp. 2d 372, 384 (S.DYN.
2005) (applying New York’s notice of claim requirements to intentional irdhodf emotional
distress claims)}berle v. Town of Southampt®85 F. Supp. 2d 344, 348 (E.D.N.Y. 2013)
(“[T]his requirement applies ih full force to the Plaintiffs causes of action sounding in
unreasonable search and seizuréfonte v. City of New Yarklo. 14 Civ. 3989 (KMK), 2016
WL 5394754, at *8 (S.D.N.Y. Sept. 26, 2016) (“This provision applies to the false imprisonment
claims brought against the City.”)

Here, nothing in the Amended Complaint indicates that Plaintiffs filed the requisite
notice of claim.SeeNaples v. StefanellD72 F. Supp. 2d 373, 390 (E.D.N.Y. 20{3)o
survive a motion to dismiss, a plaintiff must affirmatively plead that a notickiof was
filed.”). Evenassuming that the Court could grant Plaintiffs leave to make an application to the
proper state courthe notice would be filed after the expiration of the statute of limitations and
would thus be impropern re Dayton 786 F. Supp. 2d 809, 825 (S.D.N.Y. 2011) (concluding
thatafter the statute of limitations has expiradtate supreme or county court does not have the
authority to grant an extension of time to serve a notice of claim).

Because federal courts must construe New York State notice of claim requgetnietly,
and Plaintiffs have failed to allege compliance, Plaintiffs’ state law falsstamtentional

infliction of emotional distress, and illegal search and seizunaglareDISMISSED.
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V. CONCLUSION

For the reasons set forth above, Defendants” motion is GRANTED in part and DENIED
in part. The denial is solely with respect to Defendants’ request that the Court dismiss sua
sponte all claims against Rojas and Larson. Plaintiffs are directed to serve Rojas and Larson in

accordance with FRCP 4(m) no later than Tuesday, June 27, 2017. The Amended Complaint

survives to the extent that it asserts Fourth Amendment unreasonable search and seizure claims
against the Officer Defendants.'’

The parties are directed to appear for an initial pre-trial conference on April 21, 2017 at

11:30 AM. The Clerk of Court is respectfully directed to terminate the motion, Doc. 46.
Furthermore, the Court certifies, pursuant to 28 U.S.C. § 1915(a)(3), that any appeal from
this Opinion and Order would not be taken in good faith; therefore, in forma pauperis status is

denied for purposes of an appeal. See Coppedge v. United States, 369 U.S. 438, 444-45 (1962).

It is SO ORDERED.

Dated:  March 28, 2017
New York, New York

Edgardo Ramos, U.S.D.J.

17 Claims against Rojas and Larson will only proceed if Plaintiffs properly serve them by this Court’s deadline.
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