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UNITED STATES DISTRICT COURT DO UMENT
SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY FILED |
...................................................................... X DOC #:
: DATE FILED: 06/23/2016
COMMONWEALTH ADVISORS INC,

Plaintiff, : 15-CV-7834(JMF)

-V- : MEMORANDUM OPINION
AND ORDER

WELLS FARGO BANK, NATIONAL ASSOCIATION,
etal.,

Defendants.

JESSE M. FURMANUNnited States District Judge:

In this case, Plaintiff Commonwealth Advisors Inc. (“Commonweakb8ks
reimbursement of more than $5 million in experisaiegedlyincurred as collateral manager of
a collateralized debt obligation (“CDO”). Defendant Collybus CDO | Lt@o(lybus”) is the
issuer of that CDO and Defendant Wells Fargo (“Wells Fargo; tgether with Collybus,
“Defendants”) is the trusteeCommonwelh filed the case in state court, but Wells Fargo
removedt to this Court. Commonwealth now moves to remancctiseon the ground that it
was not properly removed — specifically, on the ground that Collybus failed to consent to
removal as required by the “rule of unanimityFbr the reasons that follow, the Caoisrt

compelled to agree, and Commonwealthistion to remand ithereforeGRANTED.!

! In addition,Wells Fargo movegursuant to Rule 12(b)(6) of the Federal Rules of Civil
Procedureto dismiss thémended Complaint. (Docket No. 23). AAG Mortgage Value
Partners Master Fund, L.P., AG MVP Plus SG lll, L.P., and AG Securitizezt Regovery
Fund, L.P. (collectively, the “Intervenor Defendants”) move to intervene aghbfoursuant to
Rule 24(a)(2), and also move to dismiss the Amended Complaint. (Docket Nos. 17.ahde20
Court deniedoth motions to dismisas moot in light of the remand, and grants the Intervenor
Defendants’ motion to intervene as unopposed (although it is of little consequencdgiven t
remand).
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BACKGROUND

The underlying facts are only marginally relevant to the instant motion arteeca
summarized bridy. Collybus is a Cayman Islands compahgt wasdormedfor the specific
purposeof issung a CDO known as the Collybus CDO. Upon formation, Collybus issued notes
to investors pursuant to a document called an Indeniiure.proceeds from that sale wénen
used to acquire collateral debt securities. Those secunitiegn, generate interest and principal
proceeds that are used to pay the noteholders.

Collybusis a speciapurpose atity with limited capabilities.In accordance with the
terms ofthe Indenture, it has no employees and is prohibited from engaging in any business
other than issuing the CDO notes. Pursuant to the Indenture, Wellsseavge as theustee
for the Collybus CDO and, in that role, holds the collateral debt securities fgb@nl See
Decl. Alexander S. Lorenzo (Docket No. 24) (“Lorenzo Decl.”), Ex. C (“Am. Cdngly 14-
15). Wells Fargo is also tasked with many of the administrative functionsatssowith the
Collybus CDO, including the collection and distribution of proceeds from the calldtelot
securities. $eelLorenzo Decl. Ex. A (“Indenturé) § 11.1). Wells Fargas not, howevertasked
with makingdecisions about the acquisition and management of Hewseities. That
responsibility § assigned t€ommonwealththe collateral manager for the Collybus CDO.
Commonwealthmakes decisions about the acquisition, management, and sale of collateral assets
for the benefit of noteholders, and then directs Wells Fargo to execute those decisions

In early2015 Commonweti determined that selling the collateral debt securities would
be in the best interests of the noteholders, anddinestedWells Fargo to liquidate the
collateral debt securities underlyittge Collybus CDOand todistribute tle proceeds on the

upcoming June 8, 2015, distribution dat8eéAm. Compl. 11 30, 31 Between May 12, 2015,



and May 14, 2015, Wells Fargo sold the collateral debt securities pursuant to Comrtiéaweal
direction. In advance of the distribution of r®ceeds from those salémwever,
Commonwealth submitted invoices to Wells Fasgeking reimbursement of more than $5
million, which Commonwealtltlaimed qualified as covered administrative expenses under the
Indenture. On June 1, 2015, Wells FaaglwvisedCommonwealth that it wouldot pay
administrative fees in excess of $75,000 due to a provision of the Inddvdtire Wells
Fargo’s viewcapped such payouts at that amount. Commonwealth then btbisghttion
against Wells Fargo and CollybusNew York County Supreme Court seeking payment of the
full amount of its claimed administrative feeSeeMem. Law Supp. Pl.’s Mot. To Remand
Pursuant 28 U.S.C. § 1447 (Docket No. 16) (“Pl.’s Mem.”) 3).

On October 5, 2019Vells Fargo filed a noticef remova) invoking this Court’s
diversity jurisdiction under Title 28, United States Code, Section 1332. (Docke}.Nao.i%
Notice of Removal, Wells Fargo asserted that “all of the properly joinedemwed defendants”
had consented to removal. Collybus did not join Wells Fargo in its Notice of Removal; nor did
Wells Fargaallege that Collybus had consented. Instead, it alleged, “[u]pon information and
belief,” that Collybus had “not yet been servedd. | 13). Nine days later, however, ceah
for Wells Fargo filech “NOTICE OF COLLYBUS CDO I LTD.’S CONSENT TO
REMOVAL.” (Docket No. 10). Attached to the Notice was a “DECLARATION OF
CONSENT TO REMOVAL” signed by Edmund King, identified as “a Directo€oflybus.”
(Id. 12). King declaredhat, in his capacity as a Director, he had “authority to consent on behalf
of Collybus to the Notice of Removal filed by Wells Fargo in this Action” and thatr$phant
to [that] authority,” Collybus did indeed consent to the remoudl. (] 2-3). King did not

purport to be a lawyer, and made clear that his Declaration was “not intended ttutasti



appearance by Collybus.Id( { 4). To date, Collybus has not entered a notice of appearance
and there is no indication that it is represented biyedrStates counsel.
DISCUSSION

It is axiomatic that “federal courts are courts of limited jurisdiction and, as kwéhthe
power to disregard such limits as have been imposed by the Constitution or Conguedse
Pharma L.P. v. Kentucky 04 F.3d 208, 213 (2d Cir. 2013) (internal quotation marks omitted).
“Judicial scrutiny” of those limitSis especially important in the context of removal, where
considerations of comity play an important rol&&neruso v. Mount Vernon Neighborhood
Health Ctr, 933 F. Supp. 2d 613, 618 (S.D.N.Y. 2013) (internal quotation marks omitted).
Indeed “[i]n light of the congressional intent to restrict federal court jurisdiction, elsag the
importance of preserving the independence of state governments, federal couftsqnaigie
the removal statute narrowly, resolving any doubts against removabilRyrdue Pharma704
F.3d at 213 (quotingupo v. Human Affairs Int'l, Inc28 F.3d 269, 274 (2d Cir. 19943xcord
Venerusp933 F. Supp. 2d at 618ee alsdNew Yorkv. Lutheran @. for the Aging, InG.957 F.
Supp. 393, 397 (E.D.N.Y. 1997) (“Removal statutes are to be strictly construéd[H¥.

removing party —here, Wells Farge— bears the burden of establishing that remozd w

2 Such “strict constration of the right of removdl'also “makes good senséas “[a]n

order denying a motion to remand a case to state court is ordinarily not appeald after a

final judgment or order is filed in the caseln re Standard & Poor’s Rating Agencytig., 23

F. Supp. 3d 378, 392 (S.D.N.Y. 2014) (quoting 16 James Wm. Mebat, Moores Federal
Practice 8 107.05 (3d ed. 2012)) (alteration in origindf)the court of appeals determines that
the case should have been remanded on the ground that there was no federal jurisdiction, the
judgment on the merits must also be vacated because of the lack of jurisdictiencase was
improperly remanded, &ast the state court judgment will not be invalidated because of a lack
of subject matter jurisdiction.1d. (internal quotation marks omitted)f. New York v.

Shinnecock Indian Natio®%86 F.3d 133, 14@d Cir.2012) (vacating a judgment, after nine
years of litigatiorand trial, for lack of subjeatiatter jurisdiction, where the district court had
denied remand).



proper. See, e.gBlockbuster, Inc. v. Galend72 F.3d 53, 57-58 (2d Cir. 2006ignificantly,
that requires thahe removing party to demonstrate not ordyjurisdictional basis for removal,
but also the necessary compliance with the statuteryoval requirements. There is nothing in
the removal statute that suggests that a district court has ‘discretior@rtoakvor excuse
prescribed proceduresCodapro Corp. v. WilsqrP97 F. Supp. 322, 324-25 (E.D.N.Y. 1998)
(internal quotation markand citations omitted).

Here, whether removal was proper turns on the “rule of unanimlydt rule derives
from the language of the federal removal statute, which proinde¢evant part that a civil
action may be removed to federal court only if “all defendants who have been properly joined
and served . . . join in or consent to the removal of the cation.” 28 U.S.C. § 1446(hX2HA
alsoPietrangelo v. Alvas Corp686 F.3d 62, 66 (2d Cir. 2012) (holding thatdsfendants
“mustindependentlyxpress theiconsent to removakvithin the statutory thirtday period in
order to satisfyhe ruleof unanimity. If anydefendant does not consent to remavitthin the
requisite timetheplaintiff's decision to bring his action in a state forum will trump and removal
will fail. See Garsidex rel.Garside v. Osco Drug, Inc702 F. Supp. 19, 21 (D. Mass. 1988)
(“The rule of unanimity gives each defendant an absolute veto over refpoVdlerule
“advance the congressional purpose of giving deference to a plaintiff's choiceatbd@ium
and of resolving doubts against remoaatin favor of remand.”Codaprq 997 F. Supp. at 325
(internal quotation marks omittedAdditionally, it “protectghe interests of all parties and
places the burden of justifying removal where the statute intended it to be gadhd:
defendants seeking to invoke federal jurisdictioArhteco, Inc. v. BWAY Cor241 F. Supp. 2d

1028, 1032 (E.D. Mo. 2003). Finally, “[b]y requiring each defendant to formally and explicitly



consent to removal, one defendant is prevented from choosing a forum fderalil” Stamping
Corp. v. Md. Cas. Cp829 F. Supp. 1074, 1076 (E.D. Wis. 1993).

In this case, Commonwealth contends that King’'s “Declaration of Consent to Removal’
(seeDocket No. 10)s insufficient to satisfy the rule of unanimit{SeePl.’s Mem.7-8). The
Court agrees. lItis well established thatorporation, which is anr@ificial entity that can only
act through agentsannotproceedoro se” Jones v. Niagara Frontier Transp. Autii22 F.2d
20, 22 (2d Cir. 1983) (gathering cases). Applying that prinambst— if not all— courts to
confront the issue directly have held that a corporate entity “cannot comsentdval through a
nondawyer representative.City of Cleveland v. Deutsche Bank Trust,&G31 F. Supp. 2d 807,
816-18 (N.D. Ohio 2008citing cases)see also, e.gCluckU Corp. v. Docson Consulting,

LLC, No. 11€V-1295 (MCC), 2011 WL 4073129, at *3 (M.D. Pa. Aug. 30, 2011) (“[l]t is also
widely recognized that a ndawyer cannot remove or consent to removal [of a case to federal
court] on behalf of a corporation.” (internal quotation marks omitted) (gatherseg)y#orth’s
Food, Inc. v. Allied Ben. Adm’r, IndNo. 07CV-0670 (RCC), 2008 WL 88610, at *2 (S.D. W.
Va. Jan. 7, 2008) (“A non-lawyer cannot bind a corporation for the purposes of consenting to
removal.”); Topside, Inc. v. Topside Roofi&gSiding Constr. In¢.No. 01CV-0038 (ADM)

(AJB), 2001 WL 420159, at *2-3 (D. Minn. Apr. 23, 2001) (“As a non-attorney, Willis cannot
represent [the corporate defendant]. The removal petition is thus inoperativing fidvat
defendant].”);Codaprq 997 F. Supp. at 326 (holding that a non-lawyer individual defendant’s
consent on behalf of six corporate defendants was inyafidyoley v. Allied Interstate, Inc.

312 F. Supp. 2d 1279, 1283 (C.D. Cal. 2004) (holdingaleansent to removal filed ihe
generacounsel of a corporation was valid because “[g]eneral counsel has impliedtpower

conduct and approve actions concerning the legal affairs of the corporatiotightlof those



holdings, the Court is compelled to conclude that Collybus’s “consent” is inoperativiesand t
Wells Fargo’s removal does not satisfy the rule of unanimity.

Wells Fargo does not acknowledge the long line of cases holding that the consent of a
nondawyer representative of a corporate entity is inoperative. Insteadeg ogiCifonelli v.
N.Y. State Tech. Enter. Corplo. 11CV-1062 MAD/ATB), 2012 WL 716190 (N.D.N.Y. Mar.
5, 2012), andBaiul v. William Morris Agency, LLONo. 13CV-8683 (KBF), 2014 WL 465708
(S.D.N.Y. Feb. 3, 2014), for the proposition thdiether aconsent is valid “turns not on whether
an attorney has appeared for the consenting party but rather on whether the cersesn ha
duly authorized.” (Mem. Law Opp’n Pl.’'s Mot. To Remand (Docket No. 32 (“Wellsd=arg
Opp’'n”) 11-12. Both cases are disguishable, however. IGifonelli, the relevant defendant
did consent through counsel — albeit through counsel who had not yet been admitted to practice
in the court to whah the case had been remov&®e2012 WL 716190, at *1-2. And iBaiul,
the rekvant defendants had, “prior to the filing of the notice of removal, . . . consented to
removal and authorized” counsel from the firm of Loeb & Loeb LLP “to inditair consent in
the notice” and, fourteen days later, counsel at Loeb & Loeb LLP had dihotice reiterating
the consent to removal.” 2014 WL 465708, atsde also idat *3 n.2 (distinguishin@€odapro
on the ground that “there was no evidence in the record” of that case that the corporate
defendants “had retained or otherwise authdribe alleged defendangpresentative (who
happened to be an attorney, but was proceqafimgein that action) to act on their behalf"At
most, therefore, the cases stand for the proposition that the consent of a corptyate@ngh
counsel will not be deemed invalid on the ground that counsel has not yet entered a notice of
appearance in the case. They do not stand for the proposition that a corporate ertitgeain c

through a norlawyer representative altogether.



As a fallback, Wells Fargoontends that, for two different reasons, Collybus’s consent to
removal was not actually requireéirst, the bankargueghat Collybus’s consent was not
required because Collybus is meraljominal party in this action. (Wells Fargo’s Opp’n 13-
16). To prevail on that argument, however, Wells Fargo bears the “heavy burden of psoving
clea and convincing evidenceither “(a) ‘that there has been outright fraud committed in the
plaintiff's pleadings, or’ (b) ‘that there is no possibility based @leadings [in the declaratory
judgment action], that a plaintiff can state a cause of action against the [hdeferaant] in
state court.” Lewis Morris Assocs. v. AdmiraldnCo, No. 04CV-1757 (SHS), 2004 WL
1065522, at *1 (S.D.N.Y. May 11, 2004) (quotiNgy. State Ins. Fund v. U.S. Liab. Ins. ,Q\o.
03-CV-6652 (LMM), 2004 WL 385033, at *2 (S.D.N.Y. Mar. 2, 2004lf) has not carried that
burden. There is no evidence (or even argumentCiiatmonwealth committed “outright
fraud” in naming Collybus in its Amended Complaint. And there is plainly some “passibil
that Commonwealth can state a cause of action against Collybus in statevesuttat, first,
theobligation to pay Commonwealth’s mehistrative fees arises from an agreentstween
Commonwealth and CollybuséeAm. Compl. 1 19-21and secondthatthe fundsat issue
although managed by Wells Fargo, belong to Collyb@se\\Vells Fargo’s Opp’n 18onceding
that Collybus “holds title to the Collateral”

SecondWells Farg assertshat Collybus’s consentas not requiredor removal
because Collybus was never properly served. (Wells Fargo’s Opp’n 1&-E0ue that
“removing defendants are not required to obtain consent from a defendant who has not been
properly served at the time of removaMonagas v. Samsung Elecs. Am.,,Ihn. 13CV-0927
(MPS), 2013 WL 5970977, at *1 (D. Conn. Nov. 8, 201BJere, however, the record makes

clear that Collybus was properly served at the time Wells Fargo filed its nbte@maval. The



Indenture provides that Collybus “irrevocably consent[s] to the service @frahgll process . . .
by the mailing . . or delivery of copies of such process to the office of the Co-Issuers’ agent in
New York set forth in Section 7.2.” (Indenture § 14.10). Section 7.2, in turn, provides that
Collybus appoints Wells Fargo as its “Paying Agent,” and provides that siatickdemands
related to the CDO notes may be delivered to Wells Fargo’s offitets§ 7.2). Those two
provisions, read together, establish that Commonwealth was entitled to sdpei€bly
mailing a copy of the Amended Complaint to Wells Fargo. It isspudled that Commonwealth
did so on October 1, 201prior to Wells Fargo’s filing the notice of removgbeePl.’s Mem.
4). It follows that Collybus’s consent was required for that removal and, becigseonsent
was lacking, Wells Fargo’s remaMwas improper and remand is required.
CONCLUSION

For the reasons stated above, Commonwealth’s motion to rem@RIANNTED. The
Clerk of Court is dectedto terminate Docket N& 14, 17, 20, and 28 remand this case tbe
Supreme Court of New Yotfior further proceedingsind to close this case.

SO ORDERED.
Date June 23, 2016 d& 4 %1/;

New York, New York Uﬁ_ESSE M-FURMAN

nited States District Judge




