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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA, et alex rel JOHN R.:
BORZILLERI, M.D., :

Plaintiff, ; 15-CV-7881(IJMF)
-V- MEMORANDUM OPINION
: AND ORDER
ABBVIE, INC., et al, :
Defendants. :
______________________________________________________________________ X

JESSE M. FURMANUNnited State®istrict Judge:
In thisqui tamcase, familiarity with which is presumed, Relator JohB®&zilleri
alleges a wideangingscheme between pharmaceutical manufacturers and companies acting as
“Pharmacy Benefit Manager§"PBMs”) to defraud Medicare Pdt, a federal prescriptiedrug
program,n violation of the False Claims A¢tFCA” or the “Act”), 31 U.S.C. § 3726t seq,
and varioustate laws.Docket No. 14&§*SAC”). The United States (the “Government”)
declined to intervene in the case and now moves to dismiss the @#ieldDocket Nos. 19, 274.
Although the FCA permits privatplaintiffs tobring claimsunder the Act in the name of
theUnited Statessee31 U.S.C. 8730(b)(1), the Governmergtains significant control over
any sucHitigation. As relevant here, the Act provides that “[tlhe Government may sB5n
action brought under its provisions “notwithstanding the objections of the persatingithe
action if the person has been notified by the Government of the filing of the motion andihe c
has provided the person with an opportunity for a hearing on the motion.” 31 U.S.C.
8 373(c)(2)(A). Lending truth tahe Supreme Court’s observation thigie False Claims

Act’s qui tamprovisions present many interpretive challengkgllogg Brown & Root Servs.,
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Inc. v. United Statesx rel. Carter 135 S. Ct. 1970, 1979 (2015), @tatuteis silent as to what
standard of review, if angpplies taa decision by the Government to dismiss a case brought
underthe Act and courts of appeals are divided on the is3ie Ninth and Tenth Circuits have

held that the Government must demonstrate a “valid government purpose” for dismis&al

rational relation between dismissal and accomplishment of [that] purpOségd States ex rel.
Sequoia Orange Co. v. BaitdeecePacking Corp(“Sequoia Orang®, 151 F.3d 1139, 1145

(9th Cir. 1998)internal quotation marks omittedccord Ridenour v. Kaisdtill Co., 397 F.3d

925, 936 (10th Cir. 2005). By contrast, the D.C. Circuit has described the Government’s right to
dismiss a relator’s action under the FCA as “unfettered” (even as it noted that a ffridngd o

court” mightpermit a court to look into the Government’s reasons for dismisSalift v. United
States 318 F.3d 250, 252-54 (D.C. Cir. 2003). The Second Circuit has not yet weighed in on the
issue. See, e.g.United States ex rel. Piacentile v. Amgen,Ihn. 04CV-3983 (SJ), 2013 WL
5460640, at *3 (E.D.N.Y. Sept. 30, 201Byited States ex rel. Pentagen Techs| Ittt v.

United StatesNo. 00CV-6167 (DAB), 2001 WL 770940, at *7 (S.D.N.Y. July 10, 2081).

The Court needot take a side in the disputegwever becausét concludes thathe
Governmentnaydismiss the case even under the more stringent standard articulStsplimia
Orange Thatis, the Government ageonstratest least onévalid government purpose” for
seeking dismissaBorzilleri’s continued prosecution tiie case— assuming itvould survive

the other motions to dismiss pending before the Court — would impose substantial burdens on

1 The Second Circuit has cit&tquoia Orangebut only indictaand in a case that was
laterreversed.SeeUnited Stategx rel. Stevens ¥ermont Agency of Nat. Re$62 F.3d 195,

201 (2d Cir. 1998}“[A] Ithough thequi tamplaintiff must be given a hearing, the court need not,
in order to dismiss, determine that the governnseag'cision is reasonablléciting Sequoia
Orange 151 F.3d at 1145)jevd on other grounds529 U.S. 765 (2000).



government resourcésAccording to the Governmenttarneys from multiple officesould be
required to monitor the litigation and likely coordinate thpatty discoveryrather than pursue
other (andn the Government’s viewnoremeritorioug cases Additionally, pogram staff from
the Centers for Medicare and Medicaid Servi{t€dNS”), the agency within the Department of
Health and Human Servic#satadministerdMedicare Part Dyould likely have to divert time

and resources to respond to discovery requ&stsDocket No. 275 (“Gov't Mem.”), at 13-16.
The Government’s determination that it would prefer to avoid these costs and expemitkits fi
resources elsewhere is, as many courts have recogaizelid government ppiose”rationally
related to dismisd of the case See e.g, Sequoia Orangel51 F.3d at 1146 The districtcourt

... properly noted that the government can legitimately consider the burden imposed on the
taxpayers by its litigation, and that, eviethe relators were to litigate the FCA claims, the
government would continue to incur enormous internal staff &pswift 318 F.3d at 254
(notingthatdismissal would also be proper un@&squoia Orangbecausehe Government’s
interestin not “expending resources monitoring the case, complying with discovery requdsts, an
so forth” was “a legitimate objective, and dismissal of the suit furthered tresttivie)’).

Borzilleri’'s arguments to the contrary are unpersuasivee fact that the Government
couldrecover more in damages than it expends in resoufd¢esyere toeventually prevailsee
Docket No. 281 (“Relator Mem.”), at 10, does not mean that avoiding resource expenditures now
is not a “valid government purpose.” Indeed, courts applying#wioia Orangstandard have
made clear that the Government’s cost concerns are a valid justification fssdiseven where

“the FCA claims against the defendants [are] meritorio@etjuoia Orangel45 F.3d at 1143;

2 Because the burden of further litigation is a valid and sufficient jusitiicéor the
Government’s dismissal, the Court need not and does not reach the Genvsrother
proffered justifications.SeeGov't Mem. 1618.



see, e.g.United States v. EMD Serono, In870 F. Supp. 3d 483, 490-91 (E.D. Pa. 2019) 490-
91 (reiterating that “[p]reserving litigation costs is a valid interest evenenier claims may
have merif’ and collectingcases)United States ex rel. Sibley v. Delta Reg’l Med., 4.
4:17-CV-000053 (GHD), 2019 WL 1305069, at *4 (N.D. Miss. Mar. 21, 2038jn@.

Becausdghe Governmenbffersa valid purpose for dismissal, the burden shifts to
Borzilleri to show that the dismissalngnetheless “fraudulent, arbitrary and capricious, or
illegal.” Sequoia Orangel45 F.3d at 1145 (internal quotation marks omittddjis he fails to
do. Borzilleri offersahodgepodge of theoriethe most coherersubsebf which can be lumped
together as dail ure to investigate™— in a nutshellthatthe Government’s decision to dismiss
the case, like its decision not to intervene, is arbitrary because the Govefailadrb
thorouglty investigae his allegations in the first place But none ofBorzilleri’s allegations
about the Government’s investigat choices demonstratbatits stated rationale isaudulent,
arbitrary and capricious, or illegallhe Government’s memorandeveal and the Coutthasno
basisto doubt, that the Government undertook a lengthy, costly, and substantial investigation
into Borzilleri’s claimsthat spanned several years and multiple offices and ageisge§ov’t
Mem. 4, 16; Docket No. 292Gov’t Reply”), at 56; see als&EMD Serono370 F. Supp. 3d at
489 & n.15 (relying on representations in the Government’s bri&diegnclude that the
Government “expended substantial time and resoubedere determiningthat it[was] better

to use its resources pursuing other clajndghited States ex rel. Toomer v. TerraPower, LLC

3 More ecifically, Borzilleri contends thahe Government “failed to aggressively
pursue” the “central allegationsi his complaint, which relat® a kickback scheme between
manufacturers and PBMs; failed to investidgaiteallegations of fraud relating tatastrophic
coverage; focused on the PBM defendants rather than the more culpable manufacturer
defendants; deposed only one defendant witness; declined to interview other reienesses;
and ignored “major new evidence” that has come to light $hme&overnmendeclinedto
intervene in March 2018. Relator Mem. 19-20, 21-26.



No. 4:16CV-00226 PDCN), 2018 WL 4934070, at *6 (D. Idaho Oct. 10, 20(me).
Borzilleri’s subjectivedisagreement with the Governmanhvestigative stitegyand ultimate
decision does not provide tlurt with a basis teecondguess the Government’s decision to
dismiss the case.

Borzilleri’s remaining arguments fare no betté&irst, the Government’s inability or
unwillingness to providaim with a nonfraudulent explanation for “massive”dreases in
Defendants’ drug prices, Relator Mem. 19, doesdeatonstrate that its stated reason for
dismissing the case is somehow fraudulent, arbitrary and capricious, ak ilg&rond,

Borzilleri fails to clearlyarticulate how (1) the Government’s proffered rationale for not
interveningin his case was “falsednd (2) the Government “verif[iedihe entirenassive
schemeheallegesbut then declined to act on iee idat 1819. And finally, his allegations of
stonewalling by CMS and conflicts of interest among its leaderség]. at 20-21, do not rise
above the level of speculatioseeUnited States erel. Nasutiv. Savage Farms, IndNo. 12-
CV-30121 GAO), 2014 WL 1327015, at *12 (D. Mass. Mar. 27, 20{é)ecting a relator’s
allegations that “nepotism or political connections played [a] role in the Gioesit's decision”

to dismiss as “little more than unsupported speculation”). In sum, nothing put forward by
Borzilleri suggests, let alone shoviisat he Government’s stated reasond@missng this

actionis fraudulent, arbitrary and capricious,ilbegal. And because he fails to even “present[] a
colorable claimon that score, he is not entitled to discovery or an evidentiary he&ew.e.q.
Ridenour 397 F.3d at 931 (noting that a relator is not entitled to a hearing absent a showing of
“substantial and particularized nedditernal quotation marks omittedg¢ccordUnited States

ex rel. Nicholson v. SpigelmaNo. 10 C 3361, 2011 WL 2683161, at *3 (N.D. Ill. July 8, 2011);

Toomer 2018 WL 4934070, at *6.



By its terms, he FCA vests theGovernment with broadiscretion to endhis action
“notwithstanding”Borzilleri’s “objections.” 31 U.S.C. §730(c)(2)(A). UndereitherSwiftor
Sequoia Orangehe Government has exercised that discretion appropriatel3amnileri has
“been. . . provided . . . with an opportunity for a hearing” on the Government’s motion. 31
U.S.C. 83730(c)(2)(A);see, e.g.Greene v.RS No. 1:08CV-0280 (EK), 2008 WL 5378120,
at *2 (N.D.N.Y. Dec. 23, 2008) This Court’s consideration of the argenis raised in the
Plaintiffs’ opposition has provided them with an opportunity to be heard on the Goverament’
Motion.”), aff'd, 348 Fed App’x 625 (2d Cir. 2009) That is all thestatute requires.

Accordingly, Borziller’'sFCA claims must be and are dismiséetlhat leaves only Borzilleri’s
commonlaw claimsbrought on behalf of the United States and his claims under various state
analogues to the FCA. Thermer— claims for unjust enrichment and common-law fraaed
SAC 1915-21 —are dismissed because “the FCA does not give relators the right to assert
common law claims on behalf of the United Statddtiited States ex rel. Phipps v.
Comprehensive Cmty. Dev. Carp52 F. Supp. 2d 443, 451-52 (S.D.N.Y. 2001) (interna
guotation marks omitted). As for thetter— twenty-eight claims under various stdtey
analogues to the FCAegeSAC 11831-914 —the Court declines to exercise supplemental
jurisdiction in light of the fact that theole federal claims have been dismiss8de, e.gUnited
States ex rel. Vierczhalek v. Medimmune,, I8¢5 F. Supp. 3d 456, 466 (S.D.N.Y. 2018)
(declining to assert supplemental jurisdiction over “various state law false claiwisiqns”

after dismissing the relat's federal taims on the merits).

4 Such dismissal is, of course, without prejudice as to the Govern®eate.g.Toomer
2018 WL 4934070, at *6-7.



For the foregoing reasarthe Government’s motion to dismissGRANTED, and
Borzilleri’s claims are dismissd@vith prejudicein the case offis claims under the FCA and
without prejudice to rdiling in state court as to his claims under state v light of that
disposition, Defendantshotions to dismiss (Docket Nos. 258, 260) are DENIED as moot. The
Clerk of Court is directed to terminate all motions alute the case.

SO ORDERED. é) E ;

Dated:July 16, 2019
New York, New York ESSE M~FURMAN
ited States District Judge

5 In addition to seeking dismissal, the Government asks the i@qassingo strike
Borzilleri’s declarations and brief because they contain privileged matSeaGov't Reply 7.

In light of the Government’s delay in seeking that refieft to mention the cursory fashion in
which it does so), that request is deni&ee, e.gFischman vMitsubishiChem.HoldingsAm,
Inc., No. 18CV-8188 (JMF), 2019 WL 3034866, at *2-3 (S.D.N.Y. July 11, 2019) (noting that
“where . . .a party fails to take immediate steps to request that publicly filed mategiaksaled,
its request to redact or seal may be denied for that réason.



