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- DATE FILED: 09/28/2016
CITY OF PERRY, IOWA

Plaintiff, : 15-CV-8051(JMF)

-V- : MEMORANDUM OPINION
AND ORDER

PROCTER & GAMBLE COMPANY, et al.,

Defendants.

JESSE M. FURMANUNnited States District Judge:

In this case, familiaty with which is presumed, theit¢ of Perry, lowa (“Perry” or the
“City”), brings a putative nationwidelass action against several leading manufacturers of so
called “flushable wipes.” In a prior Opinion, entered May 19, 2016, the Court disrssseal
claims andwo of the manufacturer defendantee City of Perry, lowa v. Procter & Gamble
Co, No. 15€V-8051 (JMF), 2016 WL 2939511 (S.D.N.Y. May 19, 2018% a resultfour
defendants nowemain: Procter & Gamble Company (“P&G”), KimbeBtark Corporation
(“Kimberly-Clark”), Nice-Pak Products, Inc. (“NicPak”), and Rockline Industries
(“Rockline”). On July 22, 2016, one of those remaining defendants, Rockline, filed a motion,
pursuant to Title 28, United States Code, Section 1404(a), to transfer venue to the Southern
District of lowa. (Docket No. 136). The City, as well as defendants P&G andeidiyrClark,
oppose transfer. (Docket No. 142). The only otkaraining partyDefendant NicePak,
appears to be neutraleithersupporting nor opposingansfer (SeeDocket No. 142 (“Transfer
Opp’'n”) 2 n.1; (Docket No. 143 (“Rockline’BransferReply”) 5). For the reasons that follow,

Rockline’s motim to transfer venue is DENIED.
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Section 1404(a) provides that, “[flor the convenience of parties and witnesses, in the
interest of justice, a district court may transfer a civil action to any otheictd@tdivision
where it might have been brought or to any district or division to which all parties ha
consented 28 U.S.C. § 1404(a). Thus, in considerangontestednotion to transfer venya
court must first establish that the case cdwlde been filed in the transferee district and, if so,
then determine whether convenience and the interests of justice favor tr&edee.gFuji
Photo Film Co. v. Lexar Media, Ine115 F. Supp. 2d 370, 373 (S.D.N.Y. 2Q08he latter
inquiry is guided by a noaxhaustive list of factast including: (1) the plaintif§ choice &
forum, (2) the convenience of witnesses, (3) the location of relevant documentsatine eslse
of access to sources of proof, (4) the convenience of the parties, (5) the locus ofefseotsti
(6) the availability of process to compel the attendasfaunwilling witnesses, (7) the relative
means of the parties, (8) the forum’s familiarity with the governing law, anddBegfficiency
and the interest of justicesee, e.gN.Y. Marine & Gen. Ins. Co. v. Lafarge N. Am., 1589
F.3d 102, 112 (2d Cir. 201Q)arew v. LarewNo. 11CV-5771 (BSJ) (GWG), 2012 WL 87616,
at *3 (S.D.N.Y. Jan. 10, 2012). As a general matter, “a plaintiff's choice of forum should not be
disturbed unless the balance of the factors tips heavily in favor of a trarRfesti v. Fischer
923 F. Supp. 2d. 545, 556 (S.D.N.Y. 20{i8)ernal quotation marks omitteddeeN.Y. Marine
& Gen. Ins. Cq.599 F.3cht 113-14 (holding that a party seeking to transfer venue must show
that transfer isvarrantedoy “clear and convincig evidence” and collecting cases). At the same
time, “[t]here is no rigid formula for balancing” the factors and “no singeeafrthem is
determinative.”Larew,2012 WL 87616, at *3. Ultimately, district courts “have broad

discretion in making determations of convenience under Section 1404(a) and notions of



convenience and fairness are considered on algasase basis.’'D.H. Blair & Co. v.
Gottdiener 462 F.3d 95, 106 (2d Cir. 2006)

Applying those standards here, the Ceasilyconcludes that transfer is not warranted.
More specifically, although there is no dispute that the case could have been fie&outhern
District of lowa(seeTransfer Opp’m), the factorsdentified abovdavor keeping the caseere
As an initial matterthe City“chose New York as its forum, a de@n that is given great
weight” D.H. Blair & Co,, 462 F.3cat 107,where there are nadicia of forum shoppingsf.
Gross v. British Broad. Corp386 F.3d 224, 230-31 (2d Cir. 2004) (holding thag fiorum non
conveniensnalysis, deference to the plaintiff's choadfdorumincreases absent forum
shopping; Vanity Fair Mills, Inc. v. T. Eaton Cp234 F.2d 633, 645 (2d Cir. 1956) (noting that
“§ 1404(a) has, in effect, codified and repladedym non conveniehsloctrine whenever the
more convenient tribunal is a United States district court where the atiigint have been
brought”); Decker Coal Co. v. Commonwealth Edison,805 F.2d 834, 843 (9th Cir. 1986)
([Florum non conveniersonsiderations are helpful in deciding a § 1404 transfer mgtion.
Here the City represents that “brought this case in New York in good faith belief that it was
and still is the most appropriate forum” (Transfer Opp’n 7), and there is no bastsnd guess
that representatiogiven, among other things, thtite case was (ansl) brought as a putative
nationwideclass actionthattwo of the original six defendants (one of whom, NiRag, remains
in the casgreside in New Yorkwhile the largest corporate defendant, P&&imains an office
in New York(id. at6-7); and that the case is based on “the design, development, [and] marketing
of flushable wipes”i@l. at 11). Notablynoneof the Defendars currently resides or operates in
the Southern District of lowa -teadingRockline toundertakehe rathesilly exercise of

attempting to calculate, with respect to P&G and Kimbe@&yrk (both of which oppose



transfer), the inconvenience ofifig to and from various destinationsSeeDocket No. 137
(“Rockline’sTransfer Mem.”)18-20 (making argumentsasedon, among other things, which
airportsinflict the worstdelaysontraveler3). By the same logic that presumes a plaintiff’s
chosen forunis convenienfor the plaintiff, it is safe t@onclude that New York isiore
convenient for P&G and Kimberley-Clark based on their opposition to tran§fe€el fansfer
Opp’'n 22 (“P&G and KE expect that it will be easier for its employees for travel to this District
than the Southern District of lowa . . . .”And, as notedNice-Pak, although apparently
agnosticjtself resides in New York. In shortebausehere is no indicatiothat the @y chose
New York for illegitimate forursshopping reasons, its choice “should not be disturbed unless the
balance of the factors tips heavily in favor of a transf&ush 923 F. Supp. 2a&t 556-57.

The balance of the remaining factors does not tip in favor of transfer, let alailg.hea
For one thing, although Rockline devotes a substantial amount of its briefing to abskidile
third-party witnesses residing in lowa (Rockline’s Transfer Mem. 4-7gilg to demonstratby
clear ancconvincing @idence that anwitnesses located in the Southern District of lowa “would
be particularly inconvenienced if this action remains in the Southern DistricvoiYHek.”
Flood v. Carlson Rests. In®@4 F. Supp. 3d 572, 577 (S.D.N.Y. 201¥9ealso AIG Fin. Prods.
Corp. v. Pub. Util. Dist. No.,1675 F. Supp. 2d 354, 371 (S.D.N.Y. 2009)hg¢ availability of
process to compel the attendance of witnesses is a neutral factor here betaerspargi has
identified a witness who would be unwilling to testify without compulsijonEor another, as
Defendants P&G and Kimberlgylark themselves point out, any nparly witnessesesiding in
lowa “surely will be deposed in lowa no matter where this case is venued, and flusitidas
can be used ithe unlikely event that this puteg class action goes to trial.” (Transfer Opp’n

21 (citingCitigroup Inc. v. City Holding Co97 F. Supp. 2d 549, 561 (S.D.N.Y. 2000) (“[T]he



unavailability of process over third-party witnesses does not compeletravisén the practical
alternative of offering videotaped or deposition testimony of a given witneds.8, and Drees
v. Lykes Bros. S.S. C&00 F. Supp. 15, 18 (S.D.N.Y. 1980) (“[T]he weight given to the
convenience of the witnesses may be dimirdshesiew of the fact that their testimony is often
in the form of depositions.”)). Andhé other factors argued by Rockline are either neutral or
actually weighagainst transferFor instanceRockline states that a New York jury could not go
on a “sitevisit” to anylocations in lowa, but explasmneithemwhat would be gained by such a
visit nor whypresenting evidenaa a courtroom would be inadequatiesent a site visit
(Rockline’sTransfer Mem. 8, 13 see alsdlransfer Opp’'n 1p Similarly,although Rockline
concedes thatvith respect to documentgnue is irrelevant wimetheyare accessible
electronically(Rocklinés Transfer Mem. 9)see Am. S.S. Owners Mut. Prot. & Indem. Ass'n,
Inc. v. Lafarge N. Am., Inc474 F. Supp. 2d 474, 484 (S.D.N.Y. 2007) (“The location of
relevant documents is largely a neutral factor in today’s world of faxtagnsng, and emailing
documents.”)aff'd sub nom. N.Y. Marine & Gen. Ins. Co. v. Lafarge N. Am., 59€@ F.3d 102
(2d Cir. 2010) it assertsagainwithout explanation, that documents in lowa are “likely”
maintained in paper form. (Rocklin€lsansfer Mem. ; id. at 13 (*many of whichmaynot be
electronic” (emphasis added)\s P&G and KimberlexClark aptly note, however,Rockline’s
bestguesgegardingPlaintiff's documents— which have not yet been produced or even
discussed— does not constitute the clear and convincing evidence needed to show that this
factorweighs in favor of transfér.(Transfer Opp’n 22).Finally, given the Court’'samiliarity
with the matteand the applicable law, efficiency clearly fasthre existing forum.

In closing, t bears repeatintdpatnoneof Rockline’s three calefendants supports its

motion, and two co-defendants actively oppose it. THuedive entities stilinvolved in this



litigation, only one actually seeks transfer. Considerations grounded in bases$ajindeed, in
basic arithmeticthus weigh against transfer. Whether or not that alone would be sufficient to
deny the present motioRockline plainly fails to prove its case for transfer by clear and
convincing evidence. Accordingly, Rockline’s motion is DENIED.

The Clerk of Court is ttectedto terminate Docket No. 136.

SO ORDERED.
Date September 28, 2016 d& £ %r/—

New York, New York LAESSE M‘.’—'FﬁRMAN

nited States District Judge




