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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

EARL BEATON,

Plaintiff, OPINION AND ORDER

against 15 Civ. 8056 (ER)

METROPOLITAN TRANSPQRTATION AUTHORITY
NEW YORK CITY TRANSIT,

Defendant

Ramos, D.J.:

Earl Beator(“Plaintiff”) bringsthis actionagainst the New York City Transit Authority
(“Defendant”or the “Transit Authority) for allegedly unlawful employment practicksPlaintiff
alleges that he was wrongfully accused of sleepinide on duty as an agent at a subwtgtion
in Manhattan, and was immediately suspended as a result. Plaintiff furdgesathat he
informed the Transit Authority that he appeared to be sleeping only because cdtioadie
had to take for his mertéiness, but that the Transit Authority decided to termirase
employment anyway, thus discriminating against him on the basis of his disaPlatgtiff also
alleges that the Transit Authority failed to provide a reasonable accomaroftathis dsability,
and that, byerminatinghim, the Transit Authority was retaliatimg response t®laintiff’s
accusationsf discrimination. Plaintiff bringsclaimsunder the Americans with Disabilities Act
(“ADA") , 42 U.S.C. § 12104t seq.theNew York Sta¢ Human Rights LaWNYHRL"), N.Y.

Exec. Law8 290et seq.andtheNew York CityHuman Rights Law*NYCHRL”"), N.Y.C.

! Plaintiff improperly named Defendant as “Metropolitan Transportatiothority New York City Transit.” As
explained by Defendant, the Metropolitan Transportation Autharitg separate legal entity and employer subject
to different provisions within the Public Authorities LawMemorandum of Law in Support of the Transit
Authority’s Motion to Dismiss (Doc. 22) atrl.1. Plaintiffsactual formeemployer, the New York City Transit
Authority, filed theinstantmotion to dismiss.d.
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Admin. Code § 8-10&t seq The Transit Authority now movés dismissall claims pursuant to
Rule 12(b)(6) of the Federal Rules of Civil Procedure. For the following reakensotion to
dismissis GRANTED in part and DENIED in part.

|. BACKGROUND?

Plaintiff was diagnosed with schizophrenia and depressive order in 1985 and was
hospitalized for psychotic symptoms in 1987 and 1995. Compl. {1 15, 17. His chronic paranoid
schizophrenia symptoms include depression, anxiety, paranoia, mental instinlityry
hallucinations, and the belief that other people can read his an§.18. As a result,

Plaintiff's schizophrenia impairs his ability to work, think, communicate, sleep, learn, focus,
concentrate, and remain awakld. 1 19. Plaintiff has received psychiatric care since his
diagnosis and hdseensucceshll in treating his mental condition with antipsychotic medication.
Id. § 16. Specifically, Plaintiff has been prescribed Fluphenazine for the pastatenwhich

has permitted him to maintain stable periods witlsmtiizophrenia symptomsd. {1 20-21.

Plaintiff began working for the Transit Authority in August 1994 and initially worked as
a cleanerId. 1 14. In 1995, Plaintiff was hospitalized due to his schizophrenia and disclosed his
condition to the Transit Authorityld. § 23. The Transit Authority required Plaintiff to undergo
a medical examination prioo treturning to work, but allegedly “did not engage in an interactive
process to address accommodating Plaistdfsability.” 1d. §24.

In July 2000, Plaintiff was promoted to work as a station agenf] 14. On December

23, 2013, while working the overnight shift as a station agent at the 116th Street subway stat

2The following facts are based on the allegations in the Complaint, Dabich the Court accepts as true for
purposes of the instant motioBee Koch v. Christie Intl PLC, 699 F.3d 141, 145 (2d Cir. 2012). On a motion to
dismiss pursuant to Rule 19(6), the Court may consider facts alleged in the complaint and datsiatéached to

it or incorporated in it by reference, as well as documents “integralétodimplaint and relied upon in it, even if
not attached or incorporated by referenEavesv. Designs for Fin., Inc.785 F. Supp. 2d 229, 244 (S.D.N.Y.
2011) (citations omittedsee also DiFolco v. MSNBC Cable L.L.622 F.3d 104, 111 (2d Cir. 2010).



in ManhattanPlaintiff experiencedevere schizophrenia symptoms and took one Fluphenazine
pill at 1:00 a.m.and an additional pill three hours later at 4:00 dan{{ 25—-26.Plaintiff had
never taken two pills in such a short amount of time and the higlyelogadehim feel

extremely drowsy.ld. § 27. Shortly after 5:00 a.m., Plaintiff closed his eyes due to the
Fluphenazine side effects he was experiencidg] 29. However, Plaintiff maintainghat he

did not fall asleep and that he conducted a transaction with a customer at 5:00. &§fh29-30.

At approximately 5:05 a.m., Plaintgfsupervisor approached Plaintiff and accused him of
sleeping on dutyld. § 31. Plaintiff explained to his supervisor that had not been sleeping, but
was drowsy because of the Fluphenazilge J 32. He showed his supervisor a bottle of
Fluphenazine in order to demonstrate that he was indeed prescribed the medidation.
Plaintiff's supervisor immediately suspended Plaintiff from his positldn 33.

Plaintiff was entitled to “disciplinary due process rights” by virtue of his meshigem
Transport Workers Union, Local 100, and the ursasollective bargaining agreemedl. | 34.
On the same day Plaintiff wasuspended, December 23, 2ah8,hearing constituting the first
step of the disciplinary process was held. During the he&lamtiff presented a letter from his
doctor,dated that same dayhich verified that Ruintiff sufferedfrom depressive disorder, that
he had been takinguphenazine three times per day for the past ten \eraiishat a side effect
of Fluphenazine is drowsineskl. 1 36. The letter further indicated that Plaintiff was being
treated byphysicians every three months and that his last hospitalization occurredroyeate
ago. Id. 1 37. Neverthelesshie Transit Authority “proceeded to seek Plaingitfermination
based on theharge that Plaintiff was sleeping on dutyd. I 38. The hearing officer sustained
thedisciplinarychargeand recommended terminatiotd. 1 39. Plaintiff notes that, even upon

hearing thahis “perceived misconduct was caused by [his] adiartreating his serious



medical condition, thgTransitAuthority] did not engage in an interactive process to determine
if there was a reasonable accommodation that could be provited..{ 40.

The second step of the disciplinary process was heldkoembe 30, 2013. Plaintiff
testified andsubmittedthe same doctty letter. Id. § 41. Plaintiff alleges thathte hearing officer
sustained Plaintifé terminatiorbecausesheconcludedhat “[t]jen years is plenty of time to
become familiar with a medication and its side effectd.” The third step of thdisciplinary
processvas held the same day, December 30, 2013, at the end of whidiatiges and penalty
of termination weregainsustained.ld. 423

Following his suspension, Plaintiff filed a claim for unemployment insurancfitsen
with the NewYork State Department of Labor (*NYSDOL")d. 143. On January 10, 2014,
the Transit Authority challenged Plaintffunemployment insurance claim on the grounds that
he had violated company policy by sleeping on didy . 44. The Transit Authority allegedly
disclosed to NYSDOL() that“Plaintiff had notbeen terminatkbut was suspended pending
discharge,” and (iijhat “Plaintiff was on probation for one year and that he could be terminated
for operational violations.ld. 1 45-46. Furthermore, the Transit Authority allegedly disclosed
that Plaintiff claimed that he was meditatiwen initially confronted by his supervisor at the
station, and later “admitted sleeping while on duty but indicated that it was dueitatioad
that he had been taking for over ten yeatd.” 47. On January 17, 2014, NYSDOL found that

Plaintiff was ineligible for benefits because he had been discharged fonohistand his

3 The Complaint appears to contain a typo in that it alleges that the third sepdisdplinary process took place

on “December 30, 2015.” Compl. § 42. Given that this whealdwoyear gap goes unmentioned in any of the
parties papers, and that the arbitration challenging Plaistifrmination was held on February 13, 2014 and
describé as the “final step of the disciplinary procesd, 1 4350, the Court construes the Complaint as alleging
that the thirdstep hearing took place on or around December 30, 2013.
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explanation regarding his medication was not compelling, $iabad been taking the
medication fotenyears. Id. 1 48.

On February 7, 2014, Plaintiff filed a charge of discrimination against the Transit
Authority with the Equal Employment Opportunity Commission (“EEOQGH). T 12.

As the final step of thdisciplinary process, an arbitration was held on February 13, 2014
and March 14, 2014 to address whether Plaintiff wiashgfully terminatedn violation of the
collective bargaining agreement. 1 49-50.The arbitrator issueddecision on April 18,
2014(the “Arbitration Decision”) concludingthat the Transit Authority had just cause to
terminate Plaintiff.1d.  51. Thus, according to Plaintiff, he was terminafiéel demonstrating
that“his drowsiness was the result of his disability,” and wouldhawe been terminated “but
for his disability.” Id. 1 52-53.

The EEOC issued Plaintiff a right to sue letter on July 16, 2@iL9] 13. Plaintiff filed
the instant action on October 13, 20a8serting:laims for discriminatory terminatiofailure to
provide a reasonable accommodation, and retaliation under the RDARL, andNYCHRL.

(Doc. 1). On January 26, 2016, the Transit Authdiliég a motion to dismiss the Complafiot
failure to state a claim upon which relief could be gran{@mbc. 20).
[I.LEGAL STANDARD

A Rule 12(b)(6) motion eables a court to dismiss a complaint for “failure to state a claim
upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6). When ruling on a motion to dismiss
pursuant to Rule 12(b)(6), the court mtake the allegations of themplaint to be true and
“draw all reasonable inferences in favor of the plaintiB&rnheim v. Litt79 F.3d 318, 321 (2d
Cir. 1996). “To survive a motion to dismiss, a complaint must contain sufficient factuatmat

accepted as true, to state a claim to relief that is plausible on its f&slectoft v. Iqbgl556



U.S. 662, 678 (2009) (citation and internal quotation marks omitéegjaintiff must make
sufficient factual allegations to show “more than a sheer pbgsthiat a defendant has acted
unlawfully.” 1d. at 678. A claim is facially plausible “when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the defendaneifoliabé
misconduct alleged.’ld. (citaton omitted).
[11. DISCUSSION
A. Preclusive Effect of Findingsin the Arbitration Decision

As an initial matterthe Transit Authority requests that the Cayivie preclusive effect to
thefindings of fact contained in the Arbitration Decision, spedilyche findings that Plaintiff
engaged in misconduct, violated a “final warning” stipulation, and that the subsequgiingdis
was valid under the collective bargaining agreement. Memorandum of Law in Suppert of t
Transit Authority’s Motion to Dismis (Doc. 22) (Def.’s Br") at3—4, 11-13Reply
Memorandum of Law in Support of the Transit Authority’s Motion to Dismiss (Doc. Z®f(‘s
Rep.”) at 2. The Transit Authorityconcedes that the arbitrator did not decide issues of disability
discrimination and that, consequently, Plaintiff is not precluded from bringingrdisation
claims. SeeDef.’s Br. at 12; Def.’s Rep. at 2. The Transit Authoritgtead requests, in essence,
that the Court take judicial tioe d the Arbitration Decisioror deem it “integral” to the
Complaint, assume the truthtbie factfindings in that decision, and weigh those facts in the
Court’s assessment of the plausibility of the allegations in the CompiaeDef.s Br. at 3;
Def.’s Rep. at 2.

While the Court is permitted to take judicial notice of éestenceof the Arbitration
Decision on a motion to dismiss, it cannot do so to establish the truth of the facedassert

therein. Henneberger v. Cty. of Nassal65 F. Supp. 2d 176, 185 (E.D.N.Y. 2006A court



may take judicial notice of an opinion issued in a prior proceeding, but ‘only to dstigis
existence of the opinion, not for the truth of the facts asserted in the opinion.”) (qGbingl
Network Commias, Inc. v. City oNew York458 F.3d 150, 157 (2d Cir. 2006)). Even on
summary judgmenissue preclusion based on a prior arbitration is “permissible, but not
mandatory,” an@ “post-arbitration proceeding is not ‘bound by the adbdr’s factual
conclusions,” althouglthe arbitral decision “may be admitted as evidence and accorded such
weight & the court deems appropriateGiles v. City of New Yorlkil F. Supp. 2d 308, 313
(S.D.N.Y. 1999) (quoting/nited States v. Int'l Bhd. of Teamsters, Chewf$, Warehousemen &
Helpers of Am., AFLEIO, 954 F.2d 801, 809-10 (2d Cir. 1992Vnsurprisinglythe Transit
Authority citesalmost exclusively to summary judgmesisego support its positiorDef.’s Br.
12-13,where ararbitration decisiomay carry appropriate probative weiglsee, e.gCollins
v.N.Y.C.Transit Auth, 305 F.3d 113, 119 (2d Cir. 2002) (describiact that plaintiff was
terminated after arbitration decision, based on “substantive evidence” and netde by
“undisputedly independent, neutral, and unbiasetitrator as“highly probative of the absence
of discriminatory intent in that terminatign(citation omitted) The Transit Authority provides
no persuasive authority for the proposition flaat-finding from an arbitration decision should

be given preclusive effect in the context of a motion to disfniss.

4The one relevant motieto-dismiss case cited &nand vN.Y.S. Dep’of Taxation & Fin, No. 10 Civ. 5142 (SJF),
2012 WL 2357720 (E.D.N.Y. 2012 here,the courtdeterminedhat an arbitratds decision was “integral” to the
complaint“because it eluciddid] the nature of the allegations and disciplinary proceedings againstfplaiidi at

*2 n.2. The court exercised this discretion due to its concerrthikatircumstances surrounding the allegations and
disciplinary proceedings were “not entirely cleald. at *2. There is no similar concern in this case. More
importantly, the court inandnowhere purported to do whittie Transit Authorityequests here-assume the truth
of the arbitrator’s facfindings and preclude the plaintiff from alleging t@aictory facts on a motion to dismiss.
The Transit Authorityalso citedppolito v. TIC Dev., LLOwhich addressed, on a motion to dismiss, whether a prior
arbitration rendered a breach of contract clemjudicata 83 A.D.3d 57, 7473 (N.Y. App. Div. 2011).Again,

that case nowhere discussed whether a court may give preclusive effect tiratoestfinding of fact in assessing
whether a pleading states a claim for reli€f. id.at 72 (“[T]he doctrine of collateral estoppel is inapplicabléh®
circumstances here.”).



The Court declines to give preclusive effect to the findings in the Arloitr&ecision.
SeeSternkopf v. White Plains HogNo. 14 Civ. 4076QS), 2015 WL 5692183, at *5 n.3
(S.D.N.Y. Sept. 25, 201%¥eclining identical request in ADA casé€]T] he factfinding process
in arbitrationusually is not eqwalent to judicial factfinding, Alexander v. GardneDenver Ca.
415 U.S. 36, 57 (1974), and thigsartiesto an arbitration may not be considering the
consequences of judicial issue preclusion when arghgigd¢ases before an arbtog”
Sternkopf2015 WL 5692183at*5 n.3. And again, the Transit Authoriépncedes that the
discrimination claims filed before this Court were hotught before the arbitratoCf.
Alexander 415 U.S. at 60 n.21 (noting possibility that courts afford wemhtbitrations
“[w]lhere an arbitral determination givédl consideratiornto an employe&’ [discrimination]
rights’) (emphasis added)The Court will therefore not consider the findings inAhleitration
Decisionon this motion.See Sternkop2015 WL 5692183, at *5 n.3.

B. Discriminatory Termination

1. ADA

The ADA prohibits discrimination against “a qualified individual on the basis of
disability in regard to job application procedures, the hiring, advancement, orrdesciia
employees, enlpyee compensation, job training, and other terms, conditions, and privileges of
employment.”42 U.S.C. § 12112(a).Claims alleging such discrimination are subject to the
prima faciecase framework elaborated by the Supreme CouilcDonnell Douglas Corp. v.
Green 411 U.S. 792 (1973), and its progemyawson vN.Y.C.Transit Auth, 624 F. Appk
763, 766 (2d Cir. 2015%ee alsd.ittlejohn v. City of New York795 F.3d 297, 307-08 (2d Cir.
2015). “Under this framework, if a plaintiff can show (1) that she is a member of a pdotect

class, (2) that she was qualified for employment in the position, (3) that shredaffeadverse



employment action, and (4) that there is some minimal evidence sugpantinference that her
employer acted with discriminatory motivation, such a showing will raise a tergpora
presumption of discriminatory motivatidnDawson 624 F. App’x at 766see alsdt. Marys
Honor Ctr. v. Hicks509 U.S. 502, 506-07 (1993f a plaintiff meetderminimal prima facie
burden and obtains the temporary presumpiifotiscriminatoryintent, the burdethenshifts to
the employer to articulate a legitimate, nondisanatory reason for its action§ee Dawsagn
624 F. App’x at 766Yega v. Hempstead Union Free Sch. DBO1 F.3d 72, 83 (2d Cir. 2015).
If the employer articulatesuch a reason, the burdinenshifts back to the employee to show
that the emloyer' s reason was pretexDawson 624 F. App’x at 766Yega 801 F.3d at 83.

At the motionto-dismissstage a plaintiff need only allegéactsthat providée‘plausible
support to the reduced requirements” ofphiena faciecase Littlejohn, 795 F.3d at 311. Thus,
to survive a motion to dismissyhat must be plausibly supported by facts alleged in the
complaint is that the plaintiff is a member of a protected class, was quadifiéered an adverse
employment action, and has at least minimal support for the proposition that theeamnasy
motivatedby discriminatory intent.”ld.; see also Osby v. City of New Y0883 F. App’x 12, 13
(2d Cir. 2016)“[A] n ADA plaintiff need not plead prima faciecase of discriminationAt the
pleading stage, the plaintiff has onlymaihimal burdeh of allegingfacts suggesting an inference
of discriminatory motivation A plaintiff must allege onlythat the employer took adverse action
against her at least in part for a discriminatory reason, and she may do soihy &letg that
directly show discriminatioor facts that indirectly show discrimination by giving rise to a
plausible inference of discriminatidf).(quoting Vega 801 F.3d at 85, 87).

At issueis whether Plaintifalleges facts sufficient to demonstrate {faheis a member

of the protectedlass,i.e., whether heudfers from a disabilityas defined by the ADAji) he



wasqualified to perform the essential functions of his job with or without a reasonable
accommodatiopand(iii) there is a plausible inferenbewasterminatedbecause of ki
disability.

(a) Disabled Individual

A threestep approach is used to determine whether an individual has a disability under
the ADA. See Weixel \Bd. of Educ, 287 F.3d 138, 147 (2d Cir. 2002) (applying thsésp test
as laid out by the Supreme CourBragdon v. Abboit524 U.S. 624 (1998)3uperseded by
statute on other groundsy42 U.S.C. § 12102(3)(A). |&ntiff must establish that (1) he suffers
from a physical or mental impairment) the impairment affects‘anajor life activity; and (3)
the impairment substantially limit8 that major life activity.ld. at 147. A major life activityis
an activity that is of central importance to daily life Capobianco v. City of New Y22 F.3d
47, 56 (2d Cir. 2005citation omitted)and includes such functions ‘4sarning, reading,
concentrating, thinking, communicating, interacting with others, and working,” 29 C.F.R. §
1630.2(iY1)(i). The term* substantially limitsis “construed broadly in favor of expansive
coverage, to the maximum extent permitted by the terms of the ADA aad meant to be a
demanding standard,” such that “[a]n impairment need not prevent, or significasdyavely
restrict, the individual fronperforming a major life activity in order to be considered
substantially limiting.” Parada v. Banco Indus. De Venezuela, C7A3 F.3d 62, 69 n.3 (2d Cir.
2014) (quoting 29 C.F.R. § 1630.2(j)(1)(@)) (internal quotation marks omitted}rurthermore,
whether an individua$ impairment substantially limits a major life activity is a determination
that“shall be made without regard to the ameliorative effects of mitigating measwes as
medication or “learned behavioral or adaptive neurological modifications.” 42 18S.C

121024)(E).
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Plaintiff alleges that he haufferedfrom chronic paranoigchizophreniawith symptoms
including “depression, anxiety, paranoia, mental instability, auditory hallimnsaand the
belief that other people can relaid mind.” Compl. 1 18He further alleges thahis impairment
affects several major life activities, includihgs “ability to work, think, communicate, sleep,
learn, focus, concentrate, and remain awake.’yf 19. Without regard to the correctefbects
of medication or other measures and in light of the broad standard afforded to ADWfp)a
is at leasplausible that Plaintifé schizophrenia substantially limits his participation in these
major activities.See29 C.F.R. 8 1630.2())(8ii) (“[l]t should easily be concluded thaat.a
minimum...schizophrenia substantially limit[s] brain function.Plaintiff thereforeadequately
alleges that he is disabled individual for the purposes of the ADA.

(b) Qualified Individual

“A ‘qualified individual’ under the ADA is ‘an individual with a disability who, with or
without reasonable modifications to rules, policies or practices...meets émiglssligibility
requirements for...participation in programs or activities provided by a publig.entargrave
v. Vermont340 F.3d 27, 35 (2d Cir. 2003) (quoting 42 U.S.C. § 12131(2)).

The Transit Authorityargues that Plaintiff has not alleged his qualifications because
“[s]leeping on the job quite obviously prevents an employee from performing &rwiaks
functions of his/her job....” Def.’s Rep. at Jhis argument was made for the first time¢he
Transit Authority’s reply brief, and it is thus abandon&geln re CousinsNo. 09 Civ. 1190
(RJ9, 2010 WL 5298172, at *3 n.3 (S.D.N.Y. Dec. 22, 20®n argument made for the first
time in a reply brief isot properly before the Court.”) (citingoosemans Specialties, Inc. v.

Gargiulo, 485 F.3d 701, 708-09 (2d Cir. 2007)

5 For the same reasons, the Court concludes that Plaintiff also has a ‘@isabitiefined under the NYSHRL and
NYCHRL. SeeN.Y. Exec. L. § 292(21); N.Y.C. Admin. Code 8182(16). Defendant does not dispute this.

11



In any event, the argumealsomisunderstands the “qualification” requirement of a
prima facieADA claim. ADA discrimination claims “requifg only a minimal showing of
qualification to establish prima facieclaim,” and a plaintiff‘only needs to demonstrate that she
possesses the basic skills necessary for performance of [theS@a’'v. CDC Ixis N. Am., Inc.
445 F.3d 161, 171 (2d Cir. 2006) (quot@gvens vN.Y.C. HousAuth, 934 F.2d 405, 409 (2d
Cir. 1991). Put another way, a plaintiff with a disability is otherwise qualified “if she is able to
perform the essential functions of that job, either with or without a reasonablaraodation,”
where “essential functionsheans those “fundamental duties to be performed in the position in
guestion, but not funains that are merely marginal.Shannon v. N.Y.C. Transit AutB32
F.3d 95, 99-100 (2d Cir. 2003) (citations and internal quotation marks omitted).

The Transit Aithority’s argumenthat Plaintiffwas not qualifiedecause he was caught
sleeping on December 23 confuses taedlytical distinction between (i) qualification for a job
and (ii) disqualification arising from a legitimate, rdiscriminatory, reason fan adverse
employment decision.’Sistg 445 F.3cat 171, see alsdrhornley v. Penton Pub., Ind04 F.3d
26, 29-30 (2d Cir. 1997Dwens 934 F.2d at 409M] isconduct is distinct...from the issue of
minimal qualification to perform a job). Here, Plaintiff alleges that he worked for the Transit
Authority for close to two decades, including over twelve years as a stgeah according to
the Gmplaint,the entirety of Plaintiff's employmeirais a station agent occurred well aftex
schizophrenia diagnosis and msany years of successful treatme8eeCompl. 11 14-17.
Plaintiff also alleges that he was able to perform his job on the night in questiotilagt ieast
5:00 a.m., when he “conducted a transaction on behalf of a custoltieff 30. Based on these

allegations, it is plausible that Plaintiff could perform the essential functions jobhidespite

12



the single incident of misconduct alleged in the Complaint. Thus, Plaintiff Hasenify
alleged that he isqualified’ within the meaning of the ADA.

(c) Adverse Employment Acti®@ecause of Disability

“A plaintiff sustains an adverse employment action if he or she endumesterially
adverse change the terms and conditions of employmé&nGalabya v. N.Y.C. Bd. of Educ.
202 F.3d 636, 640 (2d Cir. 200@)tation omitted)see alsgGorman v. Covidien, LLONo. 13
Civ. 6486 (KPF), 2015 WL 7308659, at *11 (S.D.N.Y. Nov. 19, 2015). According to the
Complaint, after a supervisor accused him of sleeping on dutptiflaias immediately
suspended and ultimately terminated by the Transit Authority. Compl. § 31, 33, 38. fPlaintif
therefore adequately alleges that he suffered an adverse employment action.

The closer question is whether the Complaint provides thereeduminimal support for
the proposition that the employer was motivated by discriminatory interitléjohn, 795 F.3d
at 311. Notably, aplaintiff’s prima facieburden of proving discriminatory intentde minimis
even at the evidentiary stage, dhds surviving a motion to dismiss is only a matter of alleging
facts making such a showing plausibf&eeDawson 624 F. Appx at 770 (“At the pleading
stage, district courts would do well to remember this exceedingly low bthdediscrimination
plaintiffs face everfter they have survived a motion to dismiy¢citation omitted).

Plaintiff’ stheoryhereis straightforward: He appeat to be sleeping on the job because

of medication required blyis disability,he explainedo his supervisothatmedication for his

6 These ame allegations support Plaintiff's qualificatsumder both the NYHRL and NYCHRLSee, e.g.

Jacobsen WN.Y.C.Health & Hosps. Corp.11 N.E.3d 159, 16&7 (N.Y. 2014) (requiring NYHRL plaintiff to

allege that she could “perform the essential functioh&er job upon provision of reasonable accommodations)
(citations omitted)id. at 173 (“Under the State HRL and the City HRL, the relevant inquiry ish&héhe

employee was capable of performing the core functions of the employegisrpasthe time that the employer
refused to accommodate the employee’s disabilitif&snandez v. Int Shoppes, LLC100 F. Supp. 3d 232, 254
(E.D.N.Y. 2015) (“NYCHRL mandates that employers provide reasersatdommodations to disabled employees,
so long as the engyee can still satisfy the ‘essential requisites’ of the position.”) (cNingC. Admin. Code §
8-107(15)(aXb)), appeal dismissefd Cir. 15-1650) (Jue 18, 2015)
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disability caused his eyes to close but wamediatelysuspended notigeless he again
explained his disability and medication during the hearing procesbeandsstill ultimately
terminated soon after. Plaintiff thus maintains tha disability was the cause of his
termination.” Memorandum of Law in Support of Plaintiff's Opposition to the Defendant’s
Motion to Dismiss (Doc. 25) Pl.’s Oppn”) at 16/

These allegationsake it at least plausible that the termination was motivated by
Plaintiff' s disability. SeeDoe v. Norwich Free AcadNo. 10 Civ. 1171%RU), 2012 WL
5383343, at *4 (D. Conn. Oct. 31, 2017A] plaintiff may establish arima faciecase by
showing she was firedbécause ofmanifestations of her disability.”) (citingogarth v.
Thornburgh 833 F. Supp. 1077, 1085 (S.D.N.Y.1998J)) McMillan v. Cityof New York711
F.3d 120, 129 (2d Cir. 2018)Here, it is undisputed that McMillan was tardy because of his
disability and that he was disciplined because of his tardiness. In other wokddlaMevas
disciplined because of his disabilily. And although it would not be enough standing on its
own at the summary judgment stajgyan v. Andalex Grp. LL(37 F.3d 834, 847 (2d Cir.
2013), theemporal proximity between Plaintdgfdisclosure to his supervisor about hisatifity
and medication anBlaintiff’s suspension immediately thereatteids to th@lausibility ofthe
inferencehere SeeVale v. Great Neck Water Pollution Control Djg0 F. Supp. 3d 426, 437
(E.D.N.Y. 2015) (“As other courts within the Second Circuit have held, tempopahptp is
sufficient to raise an inference of discrimination to plausibly state a claimmbgment
discrimination.) (internal quotation marks omitted) (quotiSglafer v. Wackenhut Cor@37 F.

Supp. 2d 20, 27 (D. Conn. 2011)).

7 Although Plaintiff alleges that the Transit Authority was put on noticdaifififf’s disability in 1995 and on
“several” other unspecified occasions, Compl. {222 there are no allegations in the Complaint to support a
plausible inference that the disciplinary actions starting on DecembedP3w&re in any way a response to that
notice from nearly two decades ago.
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Accepting aliits allegations as true, thetihe Complainineets the minimal threshold that
Plaintiff faces at this stagél'he Transit Authoritynay very well have evidence of non
discriminatory reasafor the terminatior-suchasshowing thaPlaintiff engaged in fireable
misconduct or violateda “final warning agreemert—but suchevidentiary disputearenot
appropriate at this stage of the case.

2.NYHRL andNYCHRL

For the same reasons that the ADA discrimination claim may proe&sediiff also
states viable claims for disability discrimination under both the NYHRL anNW@&HRL. See
Jacobsen v. N.Y.C. Health & Hosps. Codd N.E.3d 159, 166\(Y. 2014) (“The employees
complaint states prima faciecase of discrimination under both the State HRL and City HRL if
the employee suffers from a statutorily defined disability and the digataused the behavior
for which the employee was terminatgdcitations omitted)
C. Failureto Provide Reasonable Accommodation

1. ADA

Discrimination under the ADA includes “not making reasonable accommodations to the
known physical or mental limitations of an otherwise qualified individual with a digaditid is

an applicant or employee, unless such covered entity can demonstrate that tmecatatem

8 None of the ADA, NYHRL, or NYCHRL “immunize[s] disabled empéms from discipline or discharge for
incidents of misconduct in the waalace,” even if that misconduct is a “manifestation” of a disabiltgasner v.
City of New YorkNo. 11 Civ. 2048 (PGG), 2013 WL 5338558, at*12 (S.D.N.Y. Sept. 23, 20183ollecting
cases)aff'd, 580 F. App’x 1 (2d Cir. 2014})ee alsdVicElwee vCty. of Orange700 F.3d 635, 641 & n.3 (2d Cir.
2012) (“[UInder the ADA, workplace misconduct is a legitimate and isonichinatory reason for terminating
employment, even when such misconduct is related to a disability.”).

9 See, e.gKlaper v. Cypresslills CemeteryNo. 10 Civ. 1811 (NGG), 2014 WL 1343449, at *7 (E.D.N.Y. Mar.
31, 2014) (“Even if Plaintiff could establish his prima facie cas#euthe ADA, Plaintiff's violation of the last
chance stipulation constituted a legitimate, nondiscriminatory jusitficéor [defendant’s] decision to terminate his
employment.”)(citations omitted)affd, 593 F. App’x 89 (2d Cir. 2015Mayo v. Columbia Uniy.No. 01 Civ

2002 (LMM), 2003 WL 1824628, at *& n.7 (S.D.N.Y. Apr. 7, 2003Jcollecting cases)
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would impose an undue hardship on the operation of the business of such covered entity.” 42
U.S.C. § 12112(b)(5)(A) Tostate grima faciecase forfailure toprovide a reasonable
accommodabn under the ADAaplaintiff must demonstratéhat(1) she has a disabilify2) an
employer covered by the statute had notickestdisability; (3) with reasonable accommodation,
plaintiff could perform the essential functions of the job at issue; and (4) theyampbs
refused to make such accomdations. SeeMcMillan, 711 F.3dat 125-26 ¢€iting McBride v.
BIC Consumer Prods. Mfg. C&83 F.3d 92, 97 (2d Cir. 2009)).

Plaintiff'saccommodation claims faibr two related reasons.

First, even taking all allegations as trulke Transit Authority did not know of the need
for an accommodation prior to December 23, 2013. The Complaint contains no allegation, for
example, thaPlaintiff everrequested aaccommaodation for his disabiligt any time See, e.g.
Dooley v. Jet Ble Airways Corp.636 F. App’x 16, 18-19 (2d Cir. 2015) (“[A]n employer
cannot refuse to make an accommodation that it was never asked to rfa@tagions and
internal quotation marks omittedpsario v. City of New Yarko. 11 Civ. 9008 (PAC) (SN),
2013 WL 782408, at *10 (S.D.N.Y. Jan. 9, 201d¥sknissing failure to accommodate claim
where plaintiff “[had] not alleged that defendants were aware of the neexhfmmable
accommodation before his request8port and recommendation adopt&13 WL 782581
(S.D.N.Y. Mar. 1, 2013)Canales-Jacobs v. N.Y. State Office of Court Adré#0 F. Supp. 2d
482, 499-50@S.D.N.Y. 2009) collecting cases)lt is true that in cases in which the disability
was known or obvious, and the employer thus knew or reasonably should have known of the
need for an accommodaticam employeeneed not issue an express request for accommaodation.
Seege.qg, Bradyv. WalMart Stores, In¢.531 F.3d 127, 135 (2d Cir. 2008glix v.N.Y.C.

Transit Auth, 154 F. Supp. 2d 640, 657 (S.D.N.Y. 20G#jd, 324 F.3d 102 (2d Cir. 2003).
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But the allegations here do not support an inference that the Transit Authority keleeutt

have known thallaintiff was disabled antequired an accommodatiofVhile it is alleged that
the Transit Authority has known about Plaintiff's disability since 199 Complaint otherwise
alleges that Plaintiff was able to perform as a station agent from 2000 to 2013 \withaert,

that he was treated by physicians every three months amibhbden hospitalizefdr at least

ten years, anthat he has used Fluphenazine for a decade to maintain stable periods without
schizophrenia symptoms. Compl. 11 20—24, Blaintiff not onlyfails to identify a single
example ofareasonable accommodatjdre also fails talescribea singleincident prior to
December 23, 2013 that would have put the Transit Authority on rasticaccommodation was
everneeded The upshots that the Complaint simply fails to allege thia Transit Authority
refused to provide a reasonable accommodation prior to December 23,S2&I8rdan v.
Forfeiture Support Asso¢928 F. Supp. 2d 588, 609 (E.D.N.Y. 20{@smissing
accommodationlaim where faintiff failed to allege thatshe needed, requested, or was refused
an accommodatidh (citation omitted);MacEntee v. IBM (IntBus. Machines)783 F. Supp. 2d
434, 444 (S.D.N.Y. 2011fismissing accommodation clamwhere allegations showed
defendant \as“not given the opportunity to offer, or refuse” an accommodation and “had no
actual or constructive knowledge of the need for any accommodatiafisl, 471 F. App’x 49
(2d Cir. 2012) Maisonet v. Metro. Hosp. & Health Hosp. Cqr40 F. Supp. 2d 345, 350
(S.D.N.Y. 2009)dismissing accommodation claim because complaint contameethttual
allegations relating to a failure on the parfadgfendants] to provide reasonable accommodation
for [plaintiff’s] alleged disability”)see alscAnderson v. Nat'| Grid, PLC93 F. Supp. 3d 120,
139 (E.D.N.Y. 2015)granting summary judgment against employee a¢icmowledged that he

was“performing all the esential functions of the job...without any accommodation,” such that
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no “rational factfindercould conclude that plaintiff needed a reasonable accommodation”
Johnson v. MaynardNo. 01 Civ. 7393 (AKH), 2003 WL 548754, at *6 (S.D.N.Y. Feb. 25,
2003)(same).

Secondhaving failed to identifgheneed for or refusal of,anaccommodation prior to
December 23the sole basis fd?laintiff's claimis that the Transit Authority should have
accommodated him by showing more leniency in response to his misconduct on December 23.
But such an allegatiomlone cannot form the basis of a failure to provetesonable
accommodationSeeMcElwee v. Cty. of Orang&00 F.3d 635, 641 & n.4 (2d Cir. 20127
requested accommodation that simply excuses past misconduct is unresaasreabiatter of
law.”); Canalesdacobs 640 F. Supp. 2dt 500(“Courts have, ifiact, rejected the notion that a
requested accommodation that simply excused misconduct and poor work perforarabhee
‘reasonablé&’) (citations omitted)see also Fahey v. City of New Yado. 10 Gv. 4609 (LG),
2012 WL 413990, at *9-10 (E.D.N.Y. Feb. 7, 20{@)ecting claim where plaintiff's requested
“accommodation” wasessentially to receive a penaltyther than his termination”). Indeed, it
is hard to fathom what type of accommodation cadiiallyprevent Plaintiff from taking too
much melication in too short a timeframé&f. Johnson2003 WL 548754, at *¢[The
employer]should not be charged with a failure to make a reasonable accommodation when
plaintiff neglected to take her medicatioffter all, an employer cannot be expectedriswge
that an employee is properlitmving her doctors orders’); Compl.  29acknowledging that
Plaintiff's taking second pill at 4:00 a.m. cauganh to “closd] his eye¥).

The Transit Authority’smnotion to dismisshe accommodatiodaims is granted.
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2. NYHRL and NYCHRL

Aside from a broader definition of “disability” under state law, a plaistif§tate law
reasonable accommodation claimgsverned by the same legal standards as federal ADA
claims!” Cody v.Cty.of Nassau345 Fed. App’x 717, 719 (2d Cir. 2009) (quotRgdal v.
Anesthesidrp. of Onondaga, P.C369 F.3d 113, 117 n.1 (2d Cir. 2004k)or the same reasons
that the ADA accommodation claim fails, then, the accommodation claim under the NlEHRL
dismissed.Hazen v. Hill Betts & Nash, LLL®2 A.D.3d 162, 170 (N.Y. App. Div. 2012)
(holding that, even where “misconduct was caused by [plamtfEability]; defendant was
“not required to excuse that misconduct as an accommodation” under the NYHRL)veind e
under the more generous ambit of the NYCHRL, leniency in the face of misconduct canmot f
the basis of a reasonalalecommodation claimSeeCulttler v. Fried, Frank, Harris, Shriver &
Jacobson, LLPNo. 10 Civ. 296 [DAB), 2012 WL 1003511, at *9 (S.D.N.Y. Mar. 23, 2012)
(“Unfortunately for Plaintiff, the NYSHRL and NYCHRL do not require Defendanktoise
her admitted workplace misconduct as an accommodation of her disabifity.”).

Plaintiff's three accommodation claims are dismissed.

D. Retaliation Claims
Plaintiff further claims the Transit Authority violated the ADRYHRL, andNYCHRL

by retaliating against Plaintiff for challenging his discriminatory termination

0 plaintiff's argument, Pl.’s Opp’n at 19, that the Transit Authorityikifa to engage in an interactive process is
alonesufficient for liability under the NYCHRL has been rejected by the Nevk Gaurt of Appeals.See
Jacobsenll N.E.3dat169-70 & n.2 (holding that under both the NYHRL and NYCHRhé employee cannot
obtain a favorable jury verdict or summary judgingolely based on the employefailure to @gage in an
interactive process”gee alsd_eBlanc v. United Parcel SerWo. 11 Civ. ®83 (KPF), 2014 WL 1407706, at *18
n.14 (S.D.N.Y. Apr. 11, 2014). Furthermore, while Plaintiff is odirteat the NYCHRL puts the burden on the
employer to prove that a proposed accommodation would impose undue havesiiacobsgoril N.E.3d at 167,
that allocation of the burden of proof does not vitiate the requirement tivaifPélege that an accommodation
was actually refused by the Transit Authority in this caSg, e.g, LeBlang 2014 WL 1407706, at *17 (listing the
employer’s refusal to@ommodate as part of NYCHRL plaintifigima faciecase) (citingMcMillan, 711 F.3dat
125-26).
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To establish @rima faciecase of retaliation undéne ADA and NYHRIL, Plaintiff must
show that'(1) the employee was engaged in an activity protected by [the sfat&ethe
employer was aware of that activity, (3) an employment action adversegiaithi#f occurred,
and (4) there existed a causal connection between the pradetiety and the adverse
employment action."Moore v. VerizonNo. 13 Civ. 6467 (RJS), 2016 WL 825001, at *14
(S.D.N.Y. Feb. 5, 2016) (quotirsarnov. Douglas Elliman&ibbons & Ives, In¢.183 F.3d 155,
159 (2d Cir. 1999)) (internal quotation marksitted);see alsd.ittlejohn, 795 F.3d 297 at 315—
16. Once again, “the allegations in the complaint need only give plausible supporteiduiter
prima facierequirements..” Littlejohn, 795 F.3d at 316. “Moreoven the absence of a direct
link between a complaint and retaliatory action, plaintiffs may demonstrate the argcesssal
connection ‘indirectly, by showing that the protected activity was followesety by
discriminatory treatment [in the form of an adverse employment ac¢tiokoore 2016 WL
825001, at *14 (quotingittlejohn, 795 F.3d at 319

“In order to prevail on a N€HRL retaliation claim, Plaintiffmust show that she took an
action opposing hheemployets discrimination..and that, as a result, the employer engaged in
conduct that was reasonably likely to deter a person from engaging in soch”add. (quoting
Mihalik v. Credit Agricole Cheuvreux N. Am., In¢15 F.3d 102, 112 (2d Cir. 20)33ee also
Mayling Tu v. OppenheimerFunds, Indo. 10 Civ. 4971FKC), 2012 WL 516837, at *11
(S.D.N.Y. Feb. 16, 2012) (noting that the NYCHRL does not require evidence of an adverse
employment action, onlgmployerconduct likely to deter person from opposing discrimination)
(citation omitted).“The NYCHRL analysis should proceed ‘with a keen sense of workplace

realities, of the fact that the chilling effect of particular conduct is cowiepéndent, and of the
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fact that a jury is generally best suited to evaluatentipact of retaliatory conduct."Moore,
2016 WL 825001, at *14 (quotirgihalik, 715 F.3dat 119).

Plaintiff alleges that he engagedtwo differert protectedactivities. First, Plaintiff
alleges thahe “engaged in protected activities when he opptsdefendant’slecision to
suspend and ultimately terminat@m based on conduct caused by his disabiligy, when he
initiated the grievance process on December 23, 2013. Compls§esaisd’l.’s Oppn at 23.
Second, Plaintiff argues that his filing a charge for discrimination witkEE@C on February 7,
2014 was a protected activity that caused the Transit Authority to retalisgentipating him.
Compl. 1 12; PIs Oppn at 24. Both activities are protectdgecause, as alleged, they
constituted complaints of illegal discriminatio8ee, e.gLovejoy-Wilson v. NOCO Motor Fuel,
Inc., 263 F.3d 208, 223 (2d Cir. 200t)Plaintiff's] filing of a complaint with the EEOC is an
activity protected by the ADA) (citing Sarnq 183 F.3dat 159; Alleyne v. NAACP Legal Def.
& Educ. Fund, Ing.No. 14 Civ. 6675NIKB), 2015 WL 6869731, at *9 (E.D.N.Y. Nov. 6,
2015)(“Filing either a formal or informal complaint challenging discrimination is considered
protected activity for purses of retaliation claims undethe ADA.”) (citing Treglia v. Town
of Manlius 313 F.3d 713, 717, 720 (2d Cir. 2002)}) Ashok v. Barnhart289 F. Supp. 2d 305,
314 (E.D.N.Y. 2003f“[T] he filing of EEOC claims or union grievances are protected activities

under Title VII....").1

1 plaintiff's opposing of his suspensiby filing a grievance would not constitute a protected activity if that
opposition did not include an allegation of disability discriminatiSee, e.g Sternkopf2015 WL 5692183, at *9
n.12;Marecheau vEqualEmp’t Practices Commm, No. 13 Civ. 2440 (VEC), 2014 WL 5026142, at(t&ations
omitted) The Complaintioes not make it clear whettsarch an allegatiowas made It is alleged, however, that
Plaintiff's central defense during the grievance process wastartoletter describing his disability and medication
needs. Compl. 1 36. From this allegation, the Court can draw the relasofedence that Platiff grieved his
suspension on the ground that it wrongfully penalized him for condusédday his disability and was thus
discriminatory. That inference provides sufficieptdusible suppoftto the “reduced’prima facierequirement of
pleading proteted activity, at least at this stag8eel.ittlejohn, 795 F.3d at 316.
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The alleged causal connection between the two activitieadretse employment action
is far less clearSeeHolcombe v. U.S. Airways Grp., In8.76 F. Supp. 2d 326, 348-49
(E.D.N.Y. 2013)(“Although the elements offmima faciecase for retaliation differ slightly
between the ADA, NYSHRL, and NYCHRL, under all three statutes Plaintit show a
causal connection exists between the alleged adverse action and the protected.dgtivi
(citing Treglia, 313 F.3dat 719; Stavis vGFK Holding, Inc, 769 F. Supp. 2d 330, 339
(S.D.N.Y.2011)). Theonly possible adverse employment action here was the decision to
terminate Plaintiff. Sistg 445 F.3d at 169 (“[T]here is no questiothat termination is an
adverse employment actioph*? But theallegationsn the Complaint areot clear asd when
thefinal terminationdecision took placeThree scenarios are possibkrst, if the decision
took placebeforeboth protected activities, Plaintiff's retaliation claims would fail becényse
definition the termination would not be retaliatanynature. See supra.12. Secondif the
decision to terminate occurredter Plaintiff initiated the disciplinary proce¢sven ifbeforethe
EEOC filing), it is plausible that his grievance of alfegedly discriminatory suspensioaused
the Transit Authority to retaliate ®scalatinghe suspension into termination, and thus Plaintiff
could state a viable retaliation claim based on his initiation of the grievan@assg(tmat not the
EEOC filing). SeeCompl. 1 38 (alleging that “Defendant proceeded to seek the Plaintiff’
termination” at Step I disciplinary hearing}hird and finally, althougthits allegations border on

the contradictoryn this respectthe Complaint can also be read to suggest thatrdnesit

2The decision to suspend Plaintiff cannot constitute the adverse emptmatienherebecause, according to the
Complaint, that decision preceded both protected activieg, e.gColon v. Fashion Inst. of Tech. (State Univ. of
N.Y), 983 F. Supp. 2d 277, 2880 (S.D.N.Y. 2013}“[Plaintiff] fails at the threshold stage because she is unable to
show that an adverse employment action was takegsponse tprotected actity....[Plaintiff’s] complaint after

this point cannot plausibly suggest retaliation because the formallitiaojorocess had already commenced

before her complaint was madAand indeed, [e]mployers need not suspend previously planned [actions a
plaintiff has engaged in protected activity.”) (emphasis addé&d}i¢m omitted) (quotinglark Cty. Sch. Dist. v.
Breeden532 U.S. 268, 272 (2001)).
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Authority had not yet madefaal decision to terminate Plaintiff at the time he filed his EEOC
claim. SeeCompl. §{ 45-46 (alleging that, on January 10, 2014, the Transit Authority told the
New York State Department of Labor that Plaintiff “had not been terminated but waenslesl
pending discharge,” and that Plaintiff was “on probation for one year and that he could be
terminated for operational violationsHut see idf 38 (alleging that “Diendant proceeded to
seek the Plaintifs termination” at Step | disciplinary hearing); 11 4142 (alleging that
Plaintiff's termination was sustained at both Step Il and Step 11l disciplinarynigegid. § 50
(alleging that the arbitration was meémtaddress “whether Plaintiff termination was
wrongful”). On this third and finabersion of the timelinat was onlyafter Plaintiff filed his
EEOC charge on February 7, 2014 that the Transit Authority “chose to proceed with itsndecis
to terminatethe Plaintiff at the arbitration on February 13, 2014 and March 14, 2014s’ PI.’
Oppn at 24. Here again, it is at least plausible that PlairgiEEOC chargeaused the Transit
Authority to retaliate by escalating Plaintiff's suspension into fie@ahinaion.

The Court must draw all reasonable inferences in Plaintiff's favor in regatiis
motion. Despitethe inconsistent timelindescribed in the allegations, the contours of a viable
retaliation claim are discernablébarely,based orallegations of discrimination mad®th
during the grievance process andhia EEOC charge. The motion to dismiss Plaistiff
retaliationclaims isdenied. SeeMagnotti v. Crossroads Healthcare Mgmt., LLI26 F. Supp.
3d 301, 314 (E.D.N.Y. 201%)The NYSHRL's protections for disabled workers are generally
viewed as ceextensive with the ADA, while thYCHRL'’s protections are greater
still....[Since] plaintiff has stated a retaliation claim under the ADA, he has also stated one under
the NYSHRL and NYCHR.”) (citing Loeffler v. Staten Island Univ. Hosp82F.3d 268, 277—

78 (2d Cir. 2009)).
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IV. CONCLUSION

Defendant’s motion is GRANTED as to the accommodation claims (first, fifth, and ninth
causes of action). The motion is DENIED as to all other claims. The Clerk of the Court is
respectfully directed to terminate the motion. Doc. 20.

Itis SO ORDERED.

Dated:  June 15,2016
New York, New York

AL

Edgardo Ramos, U.S.D.J.
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