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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

WANDA SCOTT,

Plaintiff,
15 Civ. 8785 (AJP)
-against-
OPINION & ORDER

CAROLYN W. COLVIN, ACTING
COMMISSIONER OF THE SOCIAL
SECURITY ADMINISTRATION

and COMMISSIONER OF SOCIAL SECURITY,

Defendants.

ANDREW J. PECK, United States Magistrate Judge:

Plaintiff Wanda Scott, represented by calnirings this action pursuant to § 205(g)
of the Social Security Act, 42 U.S.C. 8§ 405(c)allenging the final decision of the Commissioner
of Social Security (the "Commissioner") rdéng her Supplemental Security Income ("SSI")
benefits. (Dkt. No. 6: Compl.)Presently before the Court is the Commissioner's motion for
judgment on the pleadings pursuant to Fed. R.Ei%2(c). (Dkt. No. 23: Comm'r Notice of Mot.)
The parties have consented to decision ofdhse by a United States Magistrate Judge pursuant to
28 U.S.C. § 636(c). (Dkt. No. 33.)

For the reasons set forth belowg t@ommissioner's motion (Dkt. No. 23) is
DENIED, and the case is remanded to the Commissioner for further proceedings.

FACTS

Procedural Background

On May 29, 2014, Scott protectively filed f8SlI, alleging disability since October

1, 2013. (Dkt. No. 21: Administrative RecordR(") 57, 110.) After the Commissioner denied
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Scott's application (R. 58-68), she requested arige@R. 70-72), which was held before ALJ Gitel
Reich on May 12, 2015 (R. 27-43). On May 28, 24I5] Reich issued a decision finding Scott
not disabled and able to perform unskilled seaignwvork. (R. 12-22.) The Appeals Council denied
review on September 10, 2015. (R. 1-5.)

Non-Medical Evidence and Testimony

Scott, born in 1966, was forty-seven yseald at the alleged October 1, 2013 onset
of her disability. (R. 110.) Scott was in spe@ducation but completed a GED and one year of
college. (R.376.) She lives in a shelter for ddioesolence victims. (R. 32, 109.) Scott has had
only odd jobs since the 1980s, and she last wark2013. (R. 32.) Scott was convicted of three
felonies for which she served approximatelyen years in prison (R. 378), and most recently was
released in August 2012 after a drug traffickingviction (R. 40-41, 451, 711%cott has a history
of drug abuse (marijuana, heroin, cocaine, pain killers, opiates) and is currently on a Methadone
maintenance program. (R. 31, 260, 372, 378.) r8perted that while she was unable to do
household chores, she was capable of traveling by public transportation. (R. 142.) Scott does not
spend time with other people (R. 141) and hasssaeks getting along with authority figures, losing
a job as a result (R. 138).

Scott testified that both mental and plogsiconditions prevented her from working.
(R. 34.) Scott testified that she had bipolardiso, PTSD, attention deficit disorder, memory loss,
obsessive compulsive disorder, depression, "really bad anxiety,” "very bad nightmares," seizures
and panic attacks. (R. 34-37, 41, 133, 138, 13®bile Scott acknowledged that medications
helped her "[t]o a certain degree,"” she stated ttl@imedication had the side effect of causing
"twitching in the legs,” and she still hated people, hated to beowds;; and had auditory

hallucinations. (R. 35-37, 41-42.) Scott stated because of these conditions, she was unable to
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concentrate (R. 152), unable to go out alonel@), did not like peoplena crowds (R. 133), did

not keep up with acquaintances (R. 37) and waslbak an isolated unit in prison for exhibiting
behavioral problems (R. 40). In terms of physaaiditions, Scott testified that she suffered from

a torn meniscus in both knees, chronic asthnadnic obstructive pulmonary disease, back pain
and acute migraines. (R. 37-40.) Scott stated that her physical conditions kept her from lifting
objects, sitting for long periods of time and walking or climbing stairs. (R. 38-39.)

Relevant Medical Evidence Before ALJ Reich

Treating Sources

F.E.G.S./WeCare

Scott was assessed by Dr. Robert LonddA.BfG.S./WeCare on July 9, 2013. (R.
193.) The exam notes show that Scott had "limited sustained concentration and limited attention,"
some insight, logical thinking form and fair judgnt. (R. 194.) Scott showed some nonexertional
work limitations: emotional ("mood swings, low stress tolerance"), interpersonal ("unstable
interpersonal relationships and limited work h[istory]") and general ("limited pace and limited
productivity"). (R. 196-97.) Dr. London diagnosed Scott with bipolar disorder, post-traumatic
stress disorder, obsessive-compulsive disorders, antisocial personality disorder, paranoid personality
disorder, and epilepsy. (R. 197-9®y. London determined that Scott's medical condition would
"[lJast [flor [a]t [l]least 12 [m]onths" and make Scott unable to work. (R. 198.)

The F.E.G.S. records include a biopsychosocial summary prepared by F.E.G.S. social
worker Vanessa Thompson in January 2007. (R. 222.) The summary noted that Scott was
diagnosed with and received treatment for pahaohizophrenia in 2006 and in the years prior to
1995. (R. 227.) The summary alsendified that Scott was severelgpressed when evaluated, that

she had asthma, seizures, anxiety, psychosis; she was diagnosed with post-traumatic seizure



disorder. (R. 228, 233, 235.)

The F.E.G.S. records also includesaaluation by Robin Kaynor conducted on June
27, 2013. (R. 238-39.) Scott traveled independdntlgublic transportation to this appointment.
(R. 242.) Kaynor concluded that Scott suffanecxertional limitations and the only nonexertional
limitations noted were emotional ("low stress eomment"”), respiratory (need to be working
"indoors with good ventilation," "[a]void irrits#s/chemicals™) and environmental limitations
("need]] seizure precautions; no unprotected heigiasent should not drive vehicles or operate
machinery"; "[a]void extreme temperatures(iR. 272-74.) Kaynor diagnosed Scott with asthma
and anxiety. (R. 278-79.)

Kings County Hospital Center

Believing that she had a psychiatric peahl Scott sought a psychosocial assessment
at Kings County Hospital Center on NovemberZ@ 2. (R. 446.) Scottperted that she did not
care about her family, had no friendsugs made her feel normal and that her parental rights were
terminated. (R. 448.) Scott also was an abugemvishe was molested as a child by her uncle and
was physically abused and locked in clesby her mother. (R. 446, 449.) She had been
hospitalized for psychiatric reasons more thatirh@s since she was 15 years old. (R. 450.) Scott
had a GAF score of 65, and was diagnosed pstfchotic disorder NOS, rule out SCAF bipolar
type, rule out PTSD, and seizure disorder. (R. 457.) In a letter dated March 30, 2015, Nurse
Falconer of Kings County Hpital Center confirmed that Scott was diagnosed with PTSD and mood
disorder, and was receiving individual andogw mental health treatment and medication
management at the hospital. (R. 686.)

Kings County Hospital records reflect that Scott went to the emergency room for

injury and pain to her right knee on Decem#e2014 (R. 659), and for asthma on September 23,
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2013 (R. 338-39, 348-49, 366). During an exation on August 28, 2013, Scott was diagnosed
with unspecified episodic mood disorder and galeed convulsive epilepsy. (R. 521-23.) Scott
received a brain MRI on September 23, 2013 becauseraliagnosis of "[g]eneralized convulsive
epilepsy” (R. 364), which revealed no acute fmgsi (R. 365). During the September 23, 2013 visit,
doctors also examined Scott'# lsnee (R. 367) and concluded that there were "[s]mall intercondylar
notch osteophytes” (R. 368). A bilateral knee evaluation on December 4, 2014 revealed normal
findings. (R. 665.) During the visit, Scott "suddeloécame irate and began to verbally abuse staff"
and others. (R. 667.)

Lincoln Medical and Mental Health Center

On May 25, 2013, Scott was transported to Lincoln Medical Center by EMS for
"aggressive behavior very[] combative towards peapthe shelter.” (R. 403-04.) Scott had a GAF
score of 35, and was diagnodsDr. Pronoy Roy with epilepsy, substance induced mood disorder,
bipolar Il disorder, OCD by history and opiatepéeledence. (R. 405-06.) Scott also was diagnosed
with "Schizophrenia, Residual, Chronic w/Acute Exacerbation” (R. 383-87), but did not meet the
involuntary admission criteria (R. 400).

SUNY Downstate Medical Center

SUNY Downstate Medical Center's attggin report dated April 14, 2014 and April
15, 2014 noted that Scott was diagnosed with unspeepisodic mood disorder, suicidal ideation,
opioid type dependence unspecified use, pasirtatic stress disorder, asthma, epilepsy without
intractable epilepsy, cocaine dependence unspdaise, bipolar disorder, borderline personality
disorder and schizoaffective disorder. (R. 53R .) The records also include evaluation reports

leading to the above diagnoses. (R. 550-630.)



Lutheran Family Health Centers

Scott was evaluated by Dr. Eric Yu attheran Family Health Centers on October
15, 2013. (R. 458-61.) Scott reported "a longansof stressors, including physical abuse from
her mother, molestation from her uncle, witnessing her father murder her uncle [and] being in
solitary confinement while incarcerated.” (B58.) Scott further stated a history of OCD
symptoms, mood instability and auditory hallucinations.) (k. Yu diagnosed Scott with PTSD,
obsessive-compulsive disorders, and bipolar disorder. (R. 460.)

State of Connecticut Department of Correction

The Connecticut Department of Correctrecords state that Scott was released on
August 31, 2012. (R. 711.) The August 31, 2012ast report notes that Scott had "[m]ood
[d]isorder NOS, PSD, PTSD," and seizure disorder. (R. 712.) When Scott was incarcerated, she
spent much of the time in a restrictive hiogunit due to behavioral issues. JI@The release report
further notes that Scott "has a history of trawgteaiting at an early age[,] [h]as a history of mood
lability, depression, anxiety, and anger issues [and has] visual and auditory hallucinatiops." (Id.

Brightpoint Health

Scott visited Brightpoint Health on March 27, 2015 for knee pain "due to bilateral
meniscus tears of both knee¢R. 720.) Nurse Nancy Partos nothdt Scott had "pain/difficulty
going up and down stairs which causes her to haveashggait and puts her at risk for falls.” )Id.
Dr. Sydelle Ross evaluated Scott and in a letter dated April 16, 2015, stated that "[o]n physical
exam, [Scott had] obvious limitation to her functiosiattus as indicated by increased pain with full
extension of the knee." (R. 719.) Dr. Ross further stated that Scott's "ability to flex the knee is
limited to only 90 degrees on the right and 60 degron the left because of increased pain.

Normally, someone should be ableflex the knee to 120 degrees.” jldDr. Ross therefore
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recommended that Scott "avoid activities that invekamding or walking for long periods of time."
(Id.) Scottwas referred to an orthopedic surgeofuftiner treatment for the meniscus tears in both
knees. (R. 726.)

Consultative Medical Evidence

Dr. Dipti Joshi

Dr. Joshi performed a consultative exaation of Scott on September 16, 2014. (R.
371.) Dr. Joshi described Scott's complaints of migraine headaches, photophobia, phonophobia,
nausea, vomiting, seizures, asthma, COPD, PT3io|dyidisorder, schizoaffective disorder, and
knee pain. (Ig. Although Scott "[c]annot walk on heels and toes," she required no assistance to
"get[] on and off [the] exam table(R. 372.) She "appearedte in no acute distress.” (JdDr.
Joshi diagnosed Scott with seies, migraine headaches, a history of substance abuse, bipolar
disorder, post-traumatic stress disorder, schizoaffective disorder, asthma, chronic obstructive
pulmonary disease, grand mal seizures, and left knee pain. (R. 374.) Dr. Joshi stated that Scott
"should avoid working from heights, operating hemachinery, and driving [a] motor vehicle. She
should avoid dust, smoke, fumes, and strenuoustgcts well as chemicals and perfumes.”)(ld.
Dr. Joshi referred Scott for a psychology evaluation.) (Id.

Dr. Arlene Broska

Dr. Arlene Broska performed a consultative psychiatric evaluation of Scott on
September 16, 2014. (R. 376-81.) Dr. Broska fiesiewed Scott's psychiatric and treatment
history. (R. 376.) Scott received psychiatric meait while she was imprisoned, and after release
she continued to receive treatment from Né&aeoner once per week and Dr. Chung twice a month
at Kings County Hospital Center._(JdIn the current functioning section, Dr. Broska discussed

Scott's descriptions of her symptoms. (R. 376-B:tt described that she "wakes up three times
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per night,” "d[id] not have a good appetite"” and Sgetitated.” (R. 376.) She stated that she
"like[d] animals more than people," experienteduent mood changes and tried to commit suicide
on at least seven occasions. (R. 377.) Scotttegbtiat she was abused in the past by her wife
who tried to kill her, and her memory of abuse could be triggered by a wide range of factdrs. (Id.
She experienced breathing problems, dizzinessamegtimes got nauseous and wanted to vomit.
(Id.) When her anxiety gets sevegzott becomes aggressive. XIdScott stated that she washed
herself frequently and will "rewash™ anything touched. ) (Icott reported that she was sexually
assaulted by a prison guard at the age of 4@wamer former boyfriend when she was 22, and was
physically and sexually tortured as a 5-yearatidd by her mother and uncle. (R. 377-78.) Scott
further described that she had "auditory and visual hallucinations" where voices told her to Kill
herself or to "do 'strange things.” (R. 378.)

In her mental status examination, Scott appeared well groomed, spoke clearly and
fluently, had clear thought and had a neutral m@gBd.379.) She was oriented times three and had
normal memory skills. _(19l. She displayed no sign of halluciimas, delusions or paranoia. (Iid.
Scott's insight and judgment, however, were "[ploor." ) (IBBroska diagnosed Scott with
unspecified bipolar and related disorder, post traumatic stress disorder, unspecified obsessive-
compulsive and related disorder, opiate use de&omhnnabis use disorder and history of PCP use
disorder. (R. 380.) Dr. Broska concluded that

Vocationally, there is no evidence of limitation in [Scott's] ability to follow and

understand simple directions and instructions, perform simple and complex tasks

independently, maintain attention and centration, and learn new tasks. There is
evidence for moderate limitation in maintaining a regular schedule . . .. There is
evidence for marked limitation in making appropriate decisions, relating adequately

with others, and appropriately dealing with stress.

The results of the examination appear todmgsistent with psychiatric and substance
abuse problems and this may significantbgrfere with [Scott's] ability to function



on a daily basis.
(R. 380.) Dr. Broska recommended psychiatric treatinendividual psychological therapy and
substance abuse treatment. )(I18cott's prognosis was "[g]uarded.” }id.

Dr. Irene Chow

Dr. Irene Chow performed a consultatmedical examination of Scott on January
8, 2014. (R. 488-94.) After reviewing Scott's gagtric history beginning at age 15 (R. 489-90),
Dr. Chow diagnosed Scott with a history of se& disorder, a history of migraine headaches,
asthma, left knee pain, methadone program, abstance use - recent relapse (R. 493). Dr. Chow
concluded that "there are mild to moderate limitations to prolonged walking, stair-climbing and
heavy lifting. [Scott] should avoid driving, operaimachinery or working in environments near
heavy machinery or heights due to her seizwserder. [Scott] should avoid dust, smoke or known
respiratory irritants.” (R. 493-94.) Drh@w called for a psychological evaluation. (R. 494.)

Reviewer Dr. S. Juringa

On October 6, 2014, reviewer Dr. S. Jurigdewed the record to determine if Scott
was disabled. (R. 45-56.) Dr. Juriga found Sattt had asthma, epilepsy, affective disorders and
substance abuse disorders. (R. 50.) He fowstdhiese disorders resudten a "[m]ild" limitation
on maintaining concentration, persistence or pace, but a "[m]oderate” limitation on maintaining
social functioning. (I Moreover, he found that Scott was moderately limited in performing
activities with a schedule, and maintaining regular attendance. (R. 53.) He also found moderate
limitations on proximity to others without being distracted by them; moderate limitations on
interacting with the public, getting along with-e@rkers, and accepting instructions or criticism

from supervisors. (R. 53-54.)
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ALJ Reich's Decision

On May 28, 2015, ALJ Reich denied Scotpgplacation for benefits. (R. 22.) ALJ
Reich applied the five-step analysis in her gieci. (R. 15-16.) At stepne, ALJ Reich found that
Scott "ha[d] not engaged in substantial gdiafttivity since May 29, 2014, the application date."
(R.17))

At step two, ALJ Reich found that Scott "ha[d] the following severe impairments:
bilateral meniscus tears, seizure disorder, astRi@&D, bipolar disorder, and a history of substance
abuse." (I9.

At step three, ALJ Reich determined that Scott "d[id] not have an impairment or
combination of impairments that meets or medically equals the severity of one of the listed
impairments in 20 CFR Part 404, Subpart P, Appendix 1.") (KLJ Reich found that Scott's
mental impairments "d[id] not meet or medicadlyual the criteria of listing 12.04" because Scott
had only moderate difficulties in social functioning and in concentration, persistence or pace, no
restriction in activities of daily living, and "expenced no episodes of decompensation when she
[wa]s not abusing drugs.” (R. 17-18.)

ALJ Reich found that Scott "ha[d] thesidual functional capacity to perform
sedentary work as defined in 20 CFR 416.967(agotfbis capable of pgorming simple, routine,
and repetitive work that has only occasional contattt people. She cannot work around heights,
dangerous machinery, or drive motor vehiclee &mn have only occasional exposure to respiratory
irritants.” (R. 18.) Inreaching this conclusiém,J Reich "considered all symptoms and the extent
to which these symptoms can reasonably be accepted as consistent with the objective medical
evidence and other evidence, based on tipgnements of 20 CFR 416.929 and SSRs 96-4p and 96-

7p[, and] also considered opinion evidencadonordance with the requirements of 20 CFR 416.927
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and SSRs 96-2p, 96-5p, 96-6p and 06-3p." (R. 19.)

After "consider[ing] all records and reportd['J Reich determined that Scott's "own
activities and the medical evidence of record adm¢support the degree of limitations alleged" by
Scott. (R. 21.) ALJ Reich found that Scott haaitie history of bipolar disorder and several other
impairments, but her most recent GAF score showed only low moderate depressive symptoms and
the results of her consultative psychiatric exartion showed only moderate limitations when she
is sober" and "she [wa]s able to travel on her own." (R. 21, record citations omitted.)

ALJ Reich assigned "only some weight to Dr. Joshi's opinion . . . because he did not
fully address [Scott's] limitations." _()d. ALJ Reich also assigned only "some weight to Dr.
Broska's opinion . . . because ihist consistent with the balancetbé record that indicates [Scott]
has at most, moderate mental limitations when she is not using drugs.M@ctover, ALJ Reich
assigned "some weight to the DDE mental constét@idt. Juriga's] opinion . . . because he/she is
not a treating or examining source and his/bpmion is not consistent with objective medical
evidence." (I9. ALJ Reich assigned considerable weighDr. Chow's opinion because ALJ Reich
found Dr. Chow's "opinion is consistent with the evidence in the record) (ld.

At step four, ALJ Reich found that "[t]rafesability of job skillsis not an issue
because the claimant does not have past relevant work." (R. 22.)

At step five, ALJ Reich found that "[c]onsidering [Scott's] age, education, work
experience, and residual functional capacity, thexgados that exist in significant numbers in the
national economy that [Scott] can perform.” XIALJ Reich determined that:

If the claimant had the residual furartal capacity to perform the full range of

¥ ALJ Reich "assign[ed] considerable weightio Joshi's opinion (Exhibit 17F)". (R. 21.)
Exhibit 17F, however, contains Dr. Chow's opinion, not Dr. Joshi's. (R. 489.)
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sedentary work, considering the claimargige, education, and work experience,
Medical-Vocational Rule 201.18 would directinding of "not disabled". However,
the additional limitations have little effect on the performance of unskilled sedentary
work. A finding of "not disabled" is #refore appropriate under the framework of
rules 85-15 and 96-9p.

(R. 22.) Based on this finding, ALReich concluded that Scottshamot been under a disability, as
defined in the Social Security Act since May 29, 2014, the date the application was filed." (Id.

Additional Medical Evidence Submitted to and Considered by the Appeals Council

After ALJ Reich's decision, Scott was evaluated at Kings County Hospital Center on
June 24, 2015 by Nurse Falconer. (R. 734-36.)irQuhis evaluation, Nurse Falconer diagnosed
Scott with mood disorder NOS, post-traumatic stress disorder, borderline personality disorder,
seizures, asthma, migraines and knee probl¢Ris7/35.) Scott had a GAF score of 60. (R. 736.)

Scott also was assessed by Dr. Mayumi Beles at Columbia University on May
12,2015 and June 2, 2015. (R. 730-33) Benavides diagnosedd@twith mood disorder NOS,
psychotic disorder NOS, rule out bipolar disordele out schizoaffective disorder, PTSD, rule out
OCD, opiate dependence on replacement therapy (methadone), rule out borderline personality
disorder, TBI, seizure disorder and asthma. (R. 733.) Scott had a GAF score_of)50. (Id.

ANALYSIS

THE APPLICABLE LAW

A. Definition of Disability

A person is considered disabled for Social Security benefits purposes when he is
unable "to engage in any substantial gainful activity by reason of any medically determinable
physical or mental impairment which can be expetteésult in death or which has lasted or can
be expected to last for a continuous periodatfless than 12 months." 42 U.S.C. 88 423(d)(1)(A),

1382c(a)(3)(A);see.q, Barnhary. Thomas540 U.S. 20, 23, 124 S..G376, 379 (2003); Barnhart
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v. Walton 535 U.S. 212, 214, 122 S. Ct. 1265, 1268 (2002); Impalstrue 477 F. App'x 856,
857 (2d Cir. 2012%.

An individual shall be determined to be under a disability only if [the combined
effects of] his physical or mental impairmenimpairments are of such severity that

he is not only unable to do his previous work but cannot, considering his age,
education, and work experience, engage in any other kind of substantial gainful work
which exists in the national economy, regasdlef whether such work exists in the
immediate area in which he lives, or whet a specific job vacancy exists for him,

or whether he would be hired if he applied for work.

42 U.S.C. 88 423(d)(2)(A), 1382c(a)(3)(B); seqy, Barnhartv. Thomas540 U.S. at 23, 124 S.

Ct. at 379: Barnhart. Walton 535 U.S. at 218, 122 S. Ct. at 1270.

In determining whether an individual is disabled for disability benefit purposes, the
Commissioner must consider: "(1) the objectivalio@ facts; (2) diagnoses or medical opinions
based on such facts; (3) subjective evidence of pain or disability testified to by the claimant or
others; and (4) the claimant's educatidmatkground, age, and work experience.” Mongeur

Heckler, 722 F.2d 1033, 1037 (2d Cir. 1983) (per curi&m).

7 See alspe.g, Salminiv. Comm'r of Soc. Sec371 F. App'x 109, 111 (2d Cir. 2010);
Betancew. Comm'r of Soc. Sec206 F. App'x 25, 26 (2d Cir. 2006); SurgeorComm'r
of Soc. Se¢.190 F. App'x 37, 39 (2d Cir. 2006); RodrigueBarnhart 163 F. App'x 15,
16 (2d Cir. 2005); Malone. Barnhart 132 F. App'x 940, 9412d Cir. 2005);_Butts/.
Barnhart 388 F.3d 377, 383 (2d Cir. 2004), amended on other grpdféd-.3d 101 (2d
Cir. 2005);_Veinov. Barnhart312 F.3d 578, 586 (2d Cir. 2002); DraegefBarnhart311
F.3d 468, 472 (2d Cir. 2002); ShawChater 221 F.3d 126, 131 (2d Cir. 2000); Brown
Apfel, 174 F.3d 59, 62 (2d Cir. 1999); RosaCallahan168 F.3d 72, 77 (2d Cir. 1999);
Tejadav. Apfel, 167 F.3d 770, 773 (2d Cir. 1999); Balsam&hater 142 F.3d 75, 79 (2d
Cir. 1998); Perex. Chater 77 F.3d 41, 46 (2d Cir. 1996).

2 See alspe.qg, Salminiv. Comm'r of Soc. Sec371 F. App'x at 111; BetancesComm'r of
Soc. Se;.206 F. App'x at 26; Butta Barnhart388 F.3d at 383; DraegertBarnhart311
F.3d at 472; Shaw. Chater221 F.3d at 131-32; RosaCallahan168 F.3d at 77; Balsamo
v. Chater 142 F.3d at 79.

4 See e.q, Brunsonv. CallahanNo. 98-6229, 199 F.3d 1321 (table), 1999 WL 1012761 at
(continued...)
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B. Standard of Review

A court's review of the Commissioner's final decision is limited to determining
whether there is "substantial evidence" in thenges a whole to support such determination., E.g.

42 U.S.C. § 405(g); Giunta Comm'r of Soc. Sec440 F. App'x 53, 53 (2d Cir. 201%)."Thus,

the role of the district court is quite limitechch substantial deference is to be afforded the

Commissioner's decision.™ Morns Barnhart02 Civ. 0377, 2002 WL 1733804 at *4 (S.D.N.Y.

July 26, 2002) (Peck, M.F).
The Supreme Court has defined "substantial evidence" as "'more than a mere scintilla
[and] such relevant evidence as a reasonable mind might accept as adequate to support a

conclusion.™_Richardson Perales402 U.S. 389, 401, 91 S. Ct. 1420, 1427 (1971); aceond

Selianv. Astrue 708 F.3d 409, 417 (2d Cir. 2013); Ros&allahan 168 F.3d at 77; Tejada

£

(...continued)
*1 (2d Cir. Oct. 14, 1999); Brown. Apfel, 174 F.3d at 62.

= See alspe.qg, Princev. Astrue 514 F. App'x 18, 19 (2d Cir. 2013); SalminiComm'r of
Soc. Se¢.371F. App'x 109, 111 (2d Cir. 2010); Aciemndarnhart475 F.3d 77, 80-81 (2d
Cir.), cert. denied551 U.S. 1132, 127 S. Ct. 2981 (200Q7); HalloraBarnhart 362 F.3d
28, 31 (2d Cir. 2004); Jasinski Barnhart 341 F.3d 182, 184 (2d Cir. 2003); Veino
Barnharf 312 F.3d 578, 586 (2d Cir. 2002); ShewChatey 221 F.3d 126, 131 (2d Cir.
2000); Brownv. Apfel, 174 F.3d 59, 61 (2d Cir. 1999); Ros&allahan168 F.3d 72, 77
(2d Cir. 1999); Tejada. Apfel, 167 F.3d 770, 773 (2d Cir. 1999); PeveZhater 77 F.3d
41, 46 (2d Cir. 1996); Rivera Sullivan 923 F.2d 964, 967 (2d Cir. 1991); Mongeur
Heckler, 722 F.2d 1033, 1038 (2d Cir. 198Ber curiam); Dumas. Schweiker712 F.2d
1545, 1550 (2d Cir. 1983).

g See alspe.qg, Florenciov. Apfel, 98 Civ. 7248, 1999 WL 1129067*&t(S.D.N.Y. Dec. 9,
1999) (Chin, D.J.) ("The Commissioner's decision is to be afforded considerable deference;
the reviewing court should not substitute its own judgment for that of the Commissioner,
even if it might justifiably have reaeld a different result upon a de novo review."
(quotations & alterations omitted)).
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Apfel, 167 F.3d at 773-74."[F]actual issues need not haween resolved by the [Commissioner]
in accordance with what we conceive to be pneponderance of the evidence." Rutherford

Schweiker685 F.2d 60, 62 (2d Cir. 1982), cert. densb U.S. 1212, 103 S. Ct. 1207 (1983). The
Court must be careful not to "'substitute itshopwdgment for that of the [Commissioner], even if

it might justifiably have reached a different result upon a de rexiew." Jones. Sullivan 949

F.2d 57, 59 (2d Cir. 199%).
The Court, however, will not defer to tB®mmissioner's determination if it is "'the

product of legal error.™_E.gDuvergelv. Apfel, 99 Civ. 4614, 2000 WL 328593 at *7 (S.D.N.Y.

Mar. 29, 2000) (Peck, M.J.); see algog, Douglassv. Astrue 496 F. App'x 154, 156 (2d Cir.

2012); Buttsy. Barnhart388 F.3d 377, 384 (2d Cir. 2004), amended on other gro4h@$.3d 101

(2d Cir. 2005); Tejada. Apfel, 167 F.3d at 773 (citing cases).

The Commissioner's regulations set forth a five-step sequence to be used in

evaluating disability claims. 20 C.F.R. 88 404.1520, 416.920esgeBarnhartv. Thomas540

U.S. 20, 24-25, 124 S. Ct. 376, 379-80 (2003); Boweviuckert 482 U.S. 137, 140, 107 S. Ct.

2287, 2291 (1987). The Supreme Court has articulated the five steps as follows:

Acting pursuant to its statutory rulemaking authority, the agency has promulgated
regulations establishing a five-step sequential evaluation process to determine

disability. If at any step a finding ofsdbility or nondisability can be made, the SSA
will not review the claim further. [1At the first step, the agency will find

nondisability unless the claimant shows that he is not working at a "substantial

gainful activity." [2] At step two, th8 SA will find nondisability unless the claimant
shows that he has a "severe impairmetgfined as "any impairment or combination

¥ See alspe.qg, Halloranv. Barnhart 362 F.3d at 31; Jasinski Barnhart341 F.3d at 184;
Veinov. Barnhart312 F.3d at 586; Shaw Chater221 F.3d at 131; Browwn Apfel, 174
F.3d at 61; Perez. Chatey 77 F.3d at 46.

g See alspe.q, Campbell. Astrue 465 F. App'x 4, 6 (2d Cir. 2012); VeirnoBarnhart312
F.3d at 586.
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of impairments which significantly limitstje claimant's] physical or mental ability

to do basic work activities." [3] At stepree, the agency tlgmines whether the
impairment which enablethe claimant to survivestep two is on the list of
impairments presumed severe enough to render one disabled; if so, the claimant
qualifies. [4] If the claimant's impairmeistnot on the list, the inquiry proceeds to
step four, at which the SSA assesses whdligeclaimant can do his previous work;
unless he shows that he cannot, he is determined not to be disabled. [5] If the
claimant survives the fourth stage, the fifth, and final, step requires the SSA to
consider so-called "vocational factors" (ti@imant's age, education, and past work
experience), and to determine whetherdlaégmant is capable of performing other
jobs existing in significant numbers in the national economy.

Barnhartv. Thomas540 U.S. at 24-25, 124 S. Ct. at 379-80 (fns. & citations omitted).

The claimant bears the burden of proof akédirst four steps; if the claimant meets

the burden of proving that he cannot return tehis work, thereby establishing a prima facie case,

the Commissioner then has the burden of proving stestap, that there is other work the claimant

can perform considering not only his medical capdmityalso his age, education and training., See

e.g, Barnhartv. Thomas540 U.S. at 25, 124 S. Ct. at 379280.

ALJ REICH ERRED IN TREATING THE GRID AS DISPOSITIVE GIVEN
SCOTT'S NONEXERTIONAL PSYCHOLOGICAL LIMITATIONS

In the fifth step, the burden shiftsttee Commissioner, "who must produce evidence

to show the existence of alternative substagaaiful work which exists in the national economy

and which the claimant could perform, consikdgmot only his physical capability, but as well his

Accord e.qg, Talaverav. Astrue 697 F.3d 145, 151 (2d Cir. 2012); Ras&allahan168
F.3d at 77;_Tejada. Apfel, 167 F.3d at 774see alspe.qg, Jasinskv. Barnhart341 F.3d
at 183-84; Shaw. Chatey 221 F.3d at 132; Brown. Apfel, 174 F.3d at 62; Balsamo
Chater 142 F.3d 75, 79-80 (2d Cir. 1998); PeveZhater 77 F.3d at 46; Dixow. Shalala
54 F.3d 1019, 1022 (2d Cir. 1995); BewySchweiker675 F.2d 464, 467 (2d Cir. 1982).

See alspe.qg, Selianv. Astrue 708 F.3d at 418; BetancesComm'r of Soc. Sec206 F.

App'x 25, 26 (2d Cir. 2006); Green-YoungemBarnhart 335 F.3d 99, 106 (2d Cir. 2003);
Rosav. Callahan168 F.3d at 80; Perez Chater 77 F.3d at 46; Berry. Schweiker675

F.2d at 467.
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age, his education, his experience and his training." Parlkarris 626 F.2d 225, 231 (2d Cir.

1980)&
In meeting her burden under the fifth step, the Commissioner:

may rely on the medical-vocational guidelines contained in 20 C.F.R. Part 404,
Subpart P, App. 2, commonly referred to &&"Grid". The Grid takes into account

the claimant's residual functional capacity in conjunction with the claimant's age,
education and work experience. Based esd¢Hactors, the Grid indicates whether
the claimant can engage in any other substantial gainful work which exists in the
national economy. Generally the result listethe Grid is dispositive on the issue

of disability.

Zorilla v. Chater 915 F. Supp. 662, 667 (S.D.N.Y. 1996) (fn. omitted); seg, Hecklerv.

Campbel) 461 U.S. 458, 461-62, 465-68, 103 S.1062, 1954-55, 1956-58 (1983) (upholding the

promulgation of the Grid); Roma Astrue 468 F. App'x at 20-21; Martwm Astrue 337 F. App'x

87, 90 (2d Cir. 2009); Rosa Callahan168 F.3d at 78; Perez Chatey 77 F.3d 41, 46 (2d Cir.

1996); Bappr. Bowen 802 F.2d 601, 604 (2d Cir. 1986).

However, "relying solely on the Grids is inappropriate when nonexertional limitations
'significantly diminish' plaintiff's ability to workso that the Grids do nggarticularly address

plaintiff's limitations.” Vargay. Astrue 10 Civ. 6306, 2011 WL 2946371 at *13 (S.D.N.Y. July

20, 2011); see alse.qg, Traversv. Astrue 10 Civ. 8228, 2011 WL 5314402 at *10 (S.D.N.Y. Nov.

2, 2011) (Peck, M.J.), R. & R. adoptetD13 WL 1955686 (S.D.N.Y. May 13, 2013); Lomax

Comm'r of Soc. SecNo. 09-CV-1451, 2011 WL 2359360 at ¢8.D.N.Y. June 6, 2011) ("Sole

reliance on the grids is inappropriate, however, where a claimant's nonexertional impairments

'significantly limit the range of work permitted by his exertional limitations.").

v See e.9, Romav. Astrue 468 F. App'x 16, 20 (2d Cir. 2012); ArrudaComm'r of Soc.
Sec, 363 F. App'x 93, 95 (2d Cir. 2010); BuitsBarnhart 388 F.3d 377381 (2d Cir.
2004),.amended on other ground$6 F.3d 101 (2d Cir. 2005); RosaCallahan168 F.3d
72, 77 (2d Cir. 1999).
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Rather, where the claimant's nonexertional limitations "'significantly limit the range
of work permitted by his exertional limitations,’ the ALJ is required to consult with a vocational

expert." Zabala. Astrue 595 F.3d 402, 410 (2d Cir. 2010) (quoting BapBowen 802 F.2d at

605); see alse.q, Selianv. Astrue 708 F.3d 409, 421 (2d Cir. 2013) ("Wave explained that the

ALJ cannot rely on the Grids if a non-exertional innpeent has any more than a 'negligible’ impact
on a claimant's ability to perform the full rangfework, and instead must obtain the testimony of

a vocational expert."); Rose. Callahan 168 F.3d at 82 ("Where significant nonexertional

impairments are present at the fifth step in tisaldiiity analysis, however, ‘application of the grids
is inappropriate.’ Instead, the Commissioner 'must introduce the testimony of a vocational expert
(or other similar evidence) that jobs exist in the economy which claimant can obtain and perform.™

(quoting & citing_Bappv. Bowen 802 F.2d at 603, 605-06)); SuarezZComm'r of Soc. SedNo.

09-CV-338, 2010 WL 3322536 at *9 (E.D.N.Y. Aug. 20, 20@)a claimant has nonexertional
limitations that 'significantly limit the range of wopermitted by his exertional limitations,' the ALJ

is required to consult with a vocational expert.” (qQuoting Zabakstrue 595 F.3d at 411)).

ALJ Reich relied exclusively upon the medical-vocational guidelines to determine
that "there are jobs that exist in significantmbers in the national economy that [Scott] can
perform.” (R. 22;_sepage 11 above.) In doing so, ALJ Reich wrote that Scott's "additional
limitations have little effect on the performance of unskilled sedentary work.” (R. 22aged 1
above.) ALJ Reich already had determined that Scott's nonexertional limitations limited her to
"simple, routine, and repetitive work that hasyomtcasional contact with people. [Scott] cannot
work around heights, dangerous machinery, avedmotor vehicles. [Scott] can have only
occasional exposure to respiratory irritants.” (R._18psge 10 above.) ALJ Reich further noted

that Scott "has some psychotic featubeg they are not disabling” and Scott's "consultative
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psychiatric examination showed only moderate limitatawhen she is sober.” (R. 21, emphasis
added.) At step five, however, ALJ Reich did not further explain her conclusion that these
"additional limitations" had "little effect" on the range of work open to Scott. RS&&2.)

In relying upon the Grids, rather than testimony of a vocational expert, ALJ Reich
was obligated to explain her finding that 8sononexertional limitations had only a negligible

impact on the range of work permitted by her exertional limitations, eSgeChaparrov. Colvin,

15 Civ. 2349, 2016 WL 213430 at *18 (S.D.N.Y. Jan.Z4,6) (Peck, M.J.) ("In relying upon the
Grids, rather than the testimony of a vocational expert, ALJ Edgell was obligated to explain her
finding that [the claimant's] nonexertional limitats had only a negligible impact on the range of

work permitted by his exertional limitations."); HernandezColvin, 13 Civ. 3035, 2014 WL

3883415 at *15 (S.D.N.Y. Aug. 7, 2014) ("Although an Alas discretion to conclude that the Grid
adequately addresses a plaintiff's non-exertional inmgants, courts in this Circuit have held that

the ALJ is obligated to explain such a finding."); CwuZolvin, 12 Civ. 7346, 2013 WL 3333040

at*19 (S.D.N.Y. July 2, 2013) (Pled\.J.) (Where the ALJ "treated the Grid as dispositive because
he found that [claimant's] nonexertional limitations did not significantly reduce, or only had a
negligible impact on, [claimant's] work capacity . . . [the ALJ] was obligated to explain that

finding."), R. & R. adopted2014 WL 774966 (S.D.N.Y. Feb. 21, 2014).

Moreover courts in this districi consistentl have founc it to be reversibl¢erroi for
ALJs torely solely on the Grids when a plaintiff has moderate psychiatric limitations resulting in

nonexertionz limitations See e.g, Chaparrov. Colvin, 2016 WL 213430 at *18; Kessler

Colvin, 14 Civ. 8201, 2015 WL 6473011 at *2, *6-7 (S.DYNOct. 27, 2015) (remand where ALJ
"did not . . . address whether [the plaintiffisjpairments required expert testimony" and did not

"identify types of unskilled jobs [the pldiff] could perform” because the ALJ should have
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explained why vocational expert testimony wasagassary for a plaintiff who could not perform
his past relevant work and whose ™sole impant [was] a mental impairment™); Correale-

Englehartv. Astrue 687 F. Supp. 2d 396, 442 (SNDY. 2010) ("[P]laintiff's mental health

symptoms -- including the noted impact of parher psychological status -- potentially constituted
non-exertional limitations on her ability to workVithout an explanation by the ALJ of why her
mental health problems did not constitute nontgoeal limitations, he was obligated to conduct a
non-grid assessment of her work capability underfstep It was therefore improper for the ALJ

to rely solely on the grids as tegclusive determinant of disability status . . . . In this situation it
would be necessary for the ALJd¢all a vocational expert, submit other evidence of jobs that an
individual with her limitations could perform, tw explain fully why plaintiff's limitations are not

significant enough to warrant the opinion ofs@an expert." (fns. omitted)); Baldwin Astrue 07

Civ. 6958, 2009 WL 4931363 at *28 (S.D.N.Y. Dec. 21, 2009) ("[W]e consider the ALJ's
conclusion that the plaintiff's non-exertional lintitens did not significantly impact his employment
prospects to be erroneous.")

Thus, as Scott argues, because she "neddsnacontact with others, [and to] relate
appropriately to others . . . even [for] unskilled work, application of the Medical-Vocation
Guidelines is erroneous.” (Dkt. No. 27: Scott&r29.) Scott's medical records reflect a variety
of mental conditions, which are documented through multiple diagnoses and self-repopiagéSee
2-9 above.) Although the Commissioner argues that "[v]ocational expert evidence was not
warranted, as the RFC finding did matlude nonexertional limitations that 'significantly diminish’
the occupational base of sedentary work" (Dki. 32: Comm'r Reply Br. at 8), ALJ Reich was at
a minimum obligated to explain her findingshuB, ALJ Reich should not have made a blanket

conclusion that Scott's nonexertional limitations would have little impact on the performance of
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sedentary work, and should have provided more explanation in this regard.
As for the two Second Circuit decisiocised by the Commissioner (Comm'r Reply

Br. at 7), neither_Zabala Astrue 595 F.3cal 411, nor_Zedanovick. Astrue 361 F. App'x 245,

246 (2d Cir. 2010), supports the proposition that an ALJ may determine that a claimant's
nonexertional limitations had little or no effect on the occupational base without any further

explanation. In Zedanovich Astrue the Second Circuit upheld the ALJ's determination where he

had "'carefully analyzeglaintiff's nonexertional impairments and determined that there was no

significant limitation in the range of unskilled sedemntarork that plaintiff could perform.™

Zedanovichv. Astrue 361 F. App'x at 246 (emphasis added). In Zabafestrue 595 F.3d at 411,

the Second Circuit upheld an ALJ's reliance on the Grids following the ALJ's finding that a
claimant's nonexertional limitations "did not riéso an additional loss of work capacity” because
the "ALJ found that Petitioner's mental conditiod dot limit her ability to perform unskilled work,
including carrying out simple instructions, dealing with work changes, and responding to

supervision."_Zabala. Astrue 595 F.3d at 411. In contraskh@ugh ALJ Reich determined that

Scott "is capable of performing simple routiaad repetitive work that has only occasional contact
with people,” she also found a last of bipolar disorder and several other psychiatric impairments
with moderate depressive symptoms and other moderate limitationgpa(@==10-1above. ALJ
Reich did not discuss how thifindings relatecto her step five determinationSe¢ pages 11-12
above. Nor did ALJ Reich provide any othersdussion of what evidence she relied on to
determine that Scott's "moderate [mental]itations” had only a néigible impact on the
occupational base of unskilled sedentary work. {8¢e

Therefore, because ALJ Reich failed to explain why Scott's nonexertional limitations

had only a negligible impact on the range of work available, this case is remanded for vocational
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expert testimony and a more detailed explandtimm ALJ Reich why Scott's mental impairments
do not affect her ability to do sedentary wék.

CONCLUSION

For the reasons discussed above, the Commissioner's motion for judgment on the
pleadings (Dkt. No. 23) is DENIEand the case is remanded to the Commissioner for further

proceedings. The Clerk of Court shall close the case.

SO ORDERED.
Dated: New York, New York
July 18, 2016
" _ 5
Frdase on [l
Andrew J. Peck
United States Magistrate Judge
Copies ECF to: All Counsel
2 Scott also argues that ALJ Reich failed to properly weigh the medical opinion evidence

(Scott Br. at 14-19), erred in formulating tlesidual functional capacity (Scott Br. at 14-19,
25-27), failed to perform a propevaluation of Scott's history of substance abuse (Scott Br.

at 23-25) and failed to properly evaluate Scott's credibility (Scott Br. at 21-23), and that the
Appeals Council erred when it determined tBebtt's new evidence did not warrant review
(Scott Br. at 19-21). Because ALJ Reiclf®eeous reliance on the Grids requires remand,

it is not necessary for the Court to address these arguments. On remand, the SSA should
consider Scott's arguments.



