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UNITED STATES DISTRICT COURT DOCUMENT
SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY FILED
------------------------------------------------------------- X DOC #:
CHAN AH WAH, et al., ) DATE FILED:_ 08/11/201
Plaintiffs,
: 15 Civ. 8974 (LGS)
-against-
OPINION AND ORDER
HSBC NORTH AMERICA
HOLDINGS INC,, et al., X
Defendants.
____________________________________________________________ X

LORNA G. SCHOFIELD District Judge:

Plaintiffs Chan Ah Wah (“Chan”) and Li@heok Kee Willy (“Lim”), acting pro se, sue
seventeen large international banks (or theilia@is) for Defendants’ alleged involvement in a
conspiracy to manipulate benchmark ratethenforeign exchange (“FX”) market, and for
overcharges Plaintiffs paid transaction fees, interemtd commissions. On April 28, 2016,
Defendants moved to dismiss the Second Ame@edplaint (the “Compint”) pursuant to
Federal Rule of Civil Procedure 12(b)(6) or, ie tidternative, to stay the case pursuant to an
order in a related actioin re Foreign Exchange Benchmark Rates Antitrust Litigathm 13
Civ. 7789 (S.D.N.Y.). For the following reasomefendants’ motion to dismiss is GRANTED
and the alternative motion for aagtis DENIED as moot.

l. BACKGROUND

The following facts are taken from the Comptand assumed to be true for the purposes
of this motion. See Littlejohn v. City of New Y@rKO5 F.3d 297, 306 (2d Cir. 2015).

Plaintiffs claim to have been injured by f@eedants’ conspiracy tmanipulate benchmark
rates in the FX market and to have suffered fom@archarges in transam fees, interest and
commissions. Plaintiffs parimated in the FX spot, forward, swap and futures markets, and

dealt directly with “Defendantgrader dealing desk.” Whikhe Complaint describes at length
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Defendants’ alleged conspisadt contains few allegations of Plaintiffs’ injurié€sAccording to
the Complaint, Defendants deducted $2,300,000 from a cash deposit savings account to cover
losses in FX instruments Plaiffisi held. Defendants’ deduction thfese funds forced Plaintiffs’
three children to stop sohbling and “disturbed” them “emotionalfnd socially.” Plaintiff Chan
suffered post-traumatic stress disorder and waebto send her mother to a hospital because
Chan could no longer afford to pay for a houseketpeare for her dementia at home. Plaintiff
Lim was forced to sell his reabktate investments and similadguld no longer afford to support
his mother and younger brother in Malaysia.

On November 16, 2015, Plaintiffs filed theriginal complaint against six HSBC
entities. After a conference held on Janua3046, the parties were directed to meet and
discuss, among other things, whetRé&intiffs’ transactions wenrg.S. or foreign transactions.
Plaintiffs filed a First Amended Compldion March 10, 2016, adding eleven additional
defendants. Plaintiffs filed a Second Amded Complaint on March 31, 2016, and Defendants

filed the instant motion on April 28, 20%6.

L The factual allegations in the Complainhcerning the alleged conspiracy to manipulate
FX benchmark rates are copied entirely from compddiled in the relate, consolidated action.
More detailed summaries of the facts conaegrihe alleged conspiraeye set forth in the

Court’s prior opinionsn that matter.See In re Foreign Exch. Benchmark Rates Antitrust Litig.
74 F. Supp. 3d 581 (S.D.N.Y. 2015)OREX); see alsdNo. 13 Civ. 7789, 2016 WL 1268267
(S.D.N.Y. Mar. 31, 2016).

2 By order dated April 29, 2016, the Cogranted the motion by Defendants Barclays
Capital Inc., Barclays Bank PLC, Citibank N,Aitigroup, Inc., JP Morgan Chase Bank N.A.,
JP Morgan Chase & Co., RBS Securities foe Royal Bank Of Scotland Group PLC, The
Royal Bank of Scotland PLC, UBS Securities Lagd UBS AG to join the motion to dismiss
filed by Defendants HSBC North American Hilgs, Inc., HSBC Banklc, HSBC Holdings
plc, HSBC Bank USA, N.A., HSBC Securgi€¢USA) Inc., and the Hongkong and Shanghai
Corporation Limited, Singapore Branch.



1. STANDARD

“On a motion to dismiss, alattual allegations in the comamt are accepted as true and
all inferences are drawn the plaintiff's favor.” Littlejohn, 795 F.3d at 306. “To survive a
motion to dismiss, a complaint must contain sufficient factual matter, accepted as true, to ‘state a
claim to relief that is plausible on its face Ashcroft v. Igbgl556 U.S. 662, 678 (2009)
(quotingBell Atl. Corp. v. Twomb|\550 U.S. 544, 570 (2007)). Kfeadbare recitals of the
elements of a cause of action, supported byeroenclusory statements, do not sufficed”
Courts, however, read pro se plegs with “special solicitudeand interpret them “to raise the
strongest arguments that they suggeBbWlkes v. Ironworkers Local 4090 F.3d 378, 387 (2d
Cir. 2015) (internal quotation marks omittesge alsdoykin v. KeyCorp521 F.3d 202, 216
(2d Cir. 2008) (“[Dlismissal of @ro seclaim as insufficiently pleadad appropriate only in the
most unsustainable of cases.”).

1. DISCUSSION

Plaintiffs assert claims under the Shemmantitrust Act, 15 U.S.C. § 1, et seq., and the
Commodity Exchange Act (“CEA”), 7 U.S.C. 8dt seq. Because the Complaint fails to plead
any U.S. connection for the FX instruments oveicllithey are suing, it fs to state cognizable
claims under either statute.

The Foreign Trade Antitrust Impvements Act (“FTAIA”) provides:

Sections 1 to 7 of this title [the Sieain Act] shall not apply to conduct involving
trade or commerce (other than import trade or import commerce) with foreign
nations unless — (1) such conduct hafiract, substantial, and reasonably
foreseeable effect (A) on trade or comogewhich is not trade or commerce with
foreign nations, or on import trade orport commerce with foreign nations; or

(B) on export trade or export commerce wWiheign nations, of a person engaged

in such trade or commerce in the United States; and (2) such effect gives rise to a
claim under the provisions of sections 1 tof This title, othetthan this section.

15 U.S.C. § 6a.



This statute “lays dowa general rule placingll (nonimport) activity involving foreign
commerce outside the Sherman Act’s reach,” ben thrings back certaconduct so long as its
“direct, substantial, anceasonably foreseeable effect’ on American domestic, import, or
(certain export commerce)” gives rise to a Sherman Act cl&ntHoffmann-La-Roche Ltd. v.
Empagran S.A542 U.S. 155, 162 (2004). “The phrase ‘trade or commerce with foreign
nations’ includes transactionstiveen foreign and domesticrooercial entities, not just
transactions involving #oreign sovereign.”Turicentro, S.A. v. Am. Airlines In803 F.3d 293,
301-02 (3d Cir. 2002pverruled on other grounds by ArahSci. Prods., Inc. v. China
Minmetals Corp.654 F.3d 462 (3d Cir. 2011).

In FOREX claims brought by foreign plaintiffs wes dismissed because they sought “to
apply American antitrust laws to Defendants’ foreign conduct for harm suffered outside the
United States by Foreign Plaintiffs and theirgtive classes.” 74 F. Supp. 3d at 599. Each of
the dismissed complaints either expressly excluded “United States persons and transactions
occurring in the United States” or confineddtaims to those arising out of foreign FX
transactions.d.

Plaintiffs here are similarly situated to thaiptiffs whose claims were held to be barred
by the FTAIA inFOREX The Complaint does not explicitiiege any transaction on a U.S.
exchange or with a U.S. desk of a Defendaithough the Complaint isilent as to the details
of the FX instruments and tramsi@ns over which Plaintiffs arsuing, its allegations suggest
that Plaintiffs lived and transted entirely abroad dimg the relevant period. For example, the
Complaint alleges that Plaintiffs currently residéNew York and thatheir oldest son was born
in New York in 2000, but that they subsequently had two younger childrde in Malaysia

The Complaint further alleges that Plaintiffs alsad to bring their children “back to New York”



after Defendants deducted from their accoutugust 2010, suggesting that Plaintiffs lived
(and therefore entered into R¥ansactions) exclusivelp Malaysia until then.

This reading of the Complaint that the relevarttansactions took pladn Malaysia and
Singapore while Plaintiffs resided Malaysia -- is consistent witltatements Plaintiffs made at
the January 7, 2016, conference. tiA¢ conference, Plaintiffs admitted that they transacted
directly with an HSBC entity through a cash d&paccount in Singapore while they were living
in Singapore and Malaysia. Plaffs could not articulate anyoninection to the United States
other than their belief that whoever they weralishg with could “call-forward” to an affiliated
desk or dealer in this country.he understanding that Plaintified not engage in any domestic
FX transactions is also consistent watlegations they made in a prior acti@han Ah Wah v.
HSBC BankNo. 13 Civ. 4789 (S.D.N.Y.). The complain that case described a savings
account in Malaysia with United Overseas BanKadysia that was transfred to “HSBC private
bank of Malaysia” in 2005 and t6iSBC Singapore” in 2007 or 2008.

Because even under the liberal reading aéfdnoro se plaintiffs the Complaint does not
allege any connection to the United States,iastad describes FX transactions that are
“wholly foreign,” Plaintiffs’ antitrust claims & barred by the FTAIA and therefore dismissed.
See Empagrarb42 U.S. at 163 (holding that FTAIA barsims from commerce that is “wholly
foreign”); FOREX 74 F. Supp. 3d at 599 (“Because thedign Complaints’ Section 1 claims
implicate exclusively foreign activity that does not sufficiently affect American commerce, they
are dismissed.”).

The Complaint’s failure to allege any contlbg Defendants occurring within the United
States also serves to bar Rtdfs’ claims under the CEA. Although the CEA “is silent as to

extraterritorial reach,” it is presumed to ‘fygrimarily concerned with domestic conditions,



and private lawsuits “must be based on tratgas occurring in théerritory of the United
States.” Loginoxskaya v. Batratchenko64 F.3d 266, 271-72 (2d Cir. 2014) (quotihgrrison

v. Nat'l Australia Bank Ltd.561 U.S. 247, 255 (2010pee also idat 273 (“[T]o bring a suit
under § 22, the transaction at issue—the conchaénlying the suit—must have occurred within
the United States.”). As described abadabe, Complaint does not plausibly allege any
transactions occurring witihthe United States.

Plaintiffs’ opposition brief -- which merely cas sections of the briefs submitted by the
plaintiffs in the consolidated actiométhe Court’s March 31, 2016, opinion concerning
personal jurisdiction -- does not address thesbaisDefendants’ motion to dismiss. Even if
some of the Defendants named in this lawsuitldde subject to personal jurisdiction in this
forum because they are either incorporated or have their principal place of businessehere,
Goodyear Dunlop Tires Operations, S.A. v. Bro@éd U.S. 915, 924 (2011), Plaintiffs’ claims
would still be barred by the FTAIA and CEA fthre reasons set forth above. Whereas personal
jurisdiction considers a court’s ability to healawsuit involving a defendant based on that
defendant’s contacts with the forum, the batlanextraterritorial agization of the Sherman
Antitrust Act and the CEA is a separate (and substantive) hurdle that Plaintiffs must overcome to
state a claim upon which relief can be granted.

V. CONCLUSION

For the foregoing reasons, Defendants’ motion to dismiss the Complaint is GRANTED in
its entirety, mooting their altertime motion for a stay. Any motidoy Plaintiffs for leave to file
a Third Amended Complaint shall be filed within thidays of this order. Plaintiffs are warned
that any application must set forth in detalilat additional allegations concerning Plaintiffs’

transactions in FX instruments will be addedddrass the deficiencies described above. Absent



allegations concerning domestic FX transactiogmsyé to amend will be dezd as futile for the
reasons set forth in this opinion.

The Clerk of Court is directed to close thetion at Docket No. 87.

SOORDERED.

Dated: August 11, 2016,
New York, New York
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Lom(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE




