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situated, : OPINION & ORDER
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-against- :
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______________________________________________________________ X

VALERIE CAPRONI, UnitedStates District Judge:

Plaintiffs, Benjamin Michael Merryman, Amy Whitaker Merryman Trust, B Berryman
and A Merryman 4th Generatid®emainder Trust (collectivelyMerryman Plaintiffs”)and
Chester County Retirement Board (“Chester Cogiragd collectively with Merryman Plaintiffs,
“Plaintiffs”), on behalf of themselves and all oth&rsilarly situated, hee filed an Amended
Complaint against J.P. Morgan Chase Bank, '.22M”) for breach of contract. Plaintiffs,
owners of American Depositary Receipts (“ADRs”) held on deposit by JPM, claim that JPM
collected impermissible “fees” when converting foreign curresieyominated cash distributions
into U.S. dollars before distributing the cash to Plaintiffs.

JPM moved to dismiss the Original Complaimhich had as named Plaintiffs only the
Merryman Plaintiffs. JPM’s motiowas granted in part and denied in #re “September 29
Opinion”). Dkt. 35. The Court assumes the parties’ faanily with the facts of the case and
directs readers to the September 29 Opin®ee Merryman v. J.P. Morgan Chase Bank, N.A.

(“Merryman '), No. 15-CV-9188 (VEC), 2016 WL 5477776 (S.D.N.Y. Sept. 29, 2016). In the
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Original Complaint, the Merryman Plaintiffs, onHadf of a putative class, asserted breach of
contract claims arising out of all ADRs held on deposit by JPM, even though the Merryman
Plaintiffs owned only twelve of the 107 ADRslth@®n deposit by JPM. The September 29
Opinion concluded that the Merryman Plaintiffsrat have class standing to represent holders
of ADRs that the Merryman Plaintiffs do not owid. at *13-15. Subsequently, Plaintiffs filed
an Amended Complaint that added as a Plai@fiéster County, which allegedly owned during
the putative class period forty-one ADRs held on deposit by JPM. DktJBOA now moves to
dismiss the Amended Complaint to the extent Chester County’s gdagdating November 21,
2012, are barred by the statute of limitatiénSor the following reasondPM’s motion is
GRANTED.
DISCUSSION

“To survive a motion to dismiss under Fed. R. Civ. P. 12(b)(6), a complaint must allege
sufficient facts, taken as true,state a plausible claim for reliefJohnson v. Priceline.com,
Inc., 711 F.3d 271, 275 (2d Cir. 2013) (citiBgll Atl. Corp. v. Twomb|y550 U.S. 544, 555-56,
(2007));see also Ashcroft v. Ighd56 U.S. 662, 678 (2009JA claim has facial plausibility
when the plaintiff pleads factual content thows the court to draw the reasonable inference
that the defendant is liable ftre misconduct alleged.N.J. Carpenters Health Fund v. Royal

Bank of Scot. Grp., PLG09 F.3d 109, 120 (2d Cir. 2013) (quotiadal, 556 U.S. at 678). In

1 Plaintiffs filed a corrected Amended Complaint on November 28, 2016. Dkt. 55.

2 The Amended Complaint reasserts all claims that were dismissed by the September 29 Opinion but
acknowledges that certain claims were dismissed anifledahat Plaintiffs are not pursuing those dismissed

claims. Am. Compl. 1 n.2 (Dkt. 55). JPM also reassdr@rguments previously made to dismiss the Original
Complaint but recognizes the doctrine of the law of the aadaequests that the Court dismiss the claims Plaintiffs
have re-alleged in the Amended Complaint that were dismissed in the September 29 Opinion. Def. Mem: 1 n.1, 11
12 (Dkt. 60). For the sake of clarity, the September 29 Opinion applies to the Amended Complaint, and any claims
dismissed in that Opinion that are reasserted in the Aete@omplaint are dismissed in accordance with that

Opinion.



deciding a motion to dismiss, courts must “accept all allegations in the complaint as true and
draw all inferences in the non-moving pé&stiavor.” L.C. v. LeFrak Org., In¢.987 F. Supp. 2d
391, 398 (S.D.N.Y. 2013) (quotingaFaro v. N.Y. Cardiothoracic Grp., PLLG70 F.3d 471,

475 (2d Cir. 2009)).“Although the statute of limitations is ordingran affirmative defense that
must be raised in the answer, a statute afditions defense may be decided on a Rule 12(b)(6)
motion if the defense appears on the face of the complditiut v. Congregation of Christian
Bros, 774 F.3d 791, 798 n.12 (2d Cir. 2014) (citBgehr v. Hartford Fin. Servs. Grgnc.,

547 F.3d 406, 425 (2d Cir. 2008)).

The parties agree thatursuant to New York’s borrowing statute, N.Y. C.P.L.R. § 202,
Pennsylvania’s fouyear statute of limitations for breach of contract, 42 Pa. Stat. and Const.
Stat. Ann. § 5525(a), along with any relevant Bgtvania tolling rules, applies here. Def.
Mem. 3-4; Pls. Opp. 1 n.2 (Dkt. 62). The parties dispute, however, whether the limitations
period should be calculated from the date of PlaintAfsended Complaint, filed on November
21, 2016, or from the date of Plaintiffs’ Original Complaint, filed on November 21, 2015.
Plaintiffs seek the earlier date, arguing that:Réhnsylvania’s classton tolling applies, and
(2) Chester County's claims relate back to the date of the Original Complaint pursbkedttal
Rule of Civil Procedure 15(c). JPM disagrees and argues that the limitations period should be
calculated as of the date of the Anded Complaint, November 21, 2016.

l. Class Action Talling

Under Pennsylvania law, the statute of limitations is normally tolled for all putative
plaintiffs upon the filing of a class actio@unningham v. Ins. Co. of N. ArB30 A.2d 407, 408
(1987) (citingAlessandro v. State Farm Mut. Auto. Ins.,@@9 A.2d 347, 350 n.9 (1979)). But,

as explained by the Pennsylvania Supreme Co@tuminghamthe statute of limitations is not



tolled for putative plaintiffs in a class actionwmich the named plaintiff lacks standing, and the
lack of standing is apparent on the face of the compl&inat 409, 411.

In Cunninghamthe plaintiffs sued an insurance company on behalf of all of its insureds
for breach of contractld. at 407. The action was brought after the expiration of the statute of
limitations, but the plaintiffs argued that thenitations period had been tolled by a prior class
action in which the plaintiffs had been putative class membeérst 408. The prior class action
named as defendants many insurance corapaone of which was the defendant in
Cunningham. Id.In the prior class action, at the preliminary objections stage, the trial court had
dismissed the claims against all but one of the defendant insurance companies on the ground that
the named plaintiff lacked standing to sue those companies, including the defendant in
Cunninghambecause the named plaintiff had not biesnred by those insurance companies.

Id. The Pennsylvania Supreme Court considered whether the lack of standing in the prior class
action “negated the tolling effect” that would normailycur upon the filing of a class action.

Id. at 409. The Court helthat it did, explaining that the lack of standing was “apparent upon the
face of the complaintbecause the named plaintiff was not insured byCineninghamnsurer,

and the complaint contained no allegation thatitisurer had injured the named plaintifd. at
409-10.

Similarly, in its September 29 Opinion, this Court concluded, relying exclusively on the
Original Complaint and the ADR contracts refered therein, that the Merryman Plaintiffs did
not have class standing to bring breach ofreattclaims arising out of ADRs that they never
owned. Merryman 1,2016 WL 5477776, at *13-15. Plaintiffs filed an Amended Complaint

adding as a named Plaintiff Chester Coumtgt adding breach of contract claims related to



ADRs owned by Chester County but not by the Merryman Plaidtiffee Amended Complaint
thus seeks to bring claims for which the original named Plaatitie Merryman Plaintiffs-
lacked standing. Just as@unninghamthe statute of limitations is not tolled for Chester
County becausthe original named Plaintiffs lacked standing as to Chester County’s claims.
Plaintiffs attempt to distinguisBunninghamarguing that the MerrymaRlaintiffs’ lack
of standing as to the unowned ADRas not “apparent” on the face of the Original Complaint
Pls. Opp. 5-6. Despite Plaintiffs’ argument, the fact tihatparties litigated class standing does
not alter the conclusion that lack of standing was apparent on the face of the Original
Complaint—the Court denied class standing based solely on the allegations in the Original
Complaint and the ADR contracts incorporated by reference thesem Merryman 2016 WL
5477776, at *13-15. Plaintiffs alswgue that lack of standing was not “apparent” because
other courts in this district denied motiongdtsemiss based on a lack of class standing in cases
involving virtually identical allegations regardiddRs not owned by the named plaintiffs. PlIs.
Opp. 5-6. That two other courts denied motitandismiss based on class standing in nearly
identical ADR cases does not indicate that lacktahding was not apparent on the face of the
Original Complaint: In the prior class action at issueGanninghamthe trial court denied class
standing, the Superior Court reversed, and the Supreme Court reversedCageimgham530
A.2d at 408. That various courts viewed the issudass standing differently did not affect the
Pennsylvania SupremeoGrt’s determination that lack of standing was apparent on the face of

the complaint. Nor does it do so here.

3 Both the Merryman Plaintiffs and Chester County allegedly held Banco Santander SA ADRs @uring th
putative class period. Def. Reply 3 n.6 (Dkt. 63).

4 To be precise, those courtsl diot hold that the named plaintifisd class standing; they merely deferred
the class standing decision to the class certification stdgamand v. Bank of N.Y. MellpNo. 16-CV-212 (JPO),
2016 WL 5477783, at *7-8 (S.D.N.Y. Sept. 29, 20Mgrryman v. Citigroup, In¢.No. 15-cv-9185 (CM), 2016
U.S. Dist. LEXIS 112416, at *31-36 (S.D.N.Y. Aug. 15, 2016).
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Plaintiffs also cite various decisions from thistrict favoring policies that permit class
action tolling even when the original plaintiff lacked standing. Pls. Opp. 6. Those cases,
however, are inapposite given that @enninghandecision is dispositive on this issue of
Pennsylvania state law. Moreover, the Pennsylvania Supreme Court squarely rejected the policy
consideration that has driven the decisions cited by Platrirfésnely, that failure to toll
putativeclass members’ claims wouldsult in an onslaught of protective filings to preserve
claims,see e.g.In re IndyMac Mortgage-Backed Sec. Litig93 F. Supp. 2d 637, 646 (S.D.N.Y.
2011). The Pennsylvania Supreme Court viewed its holding as discouraging plaiutitfs
their counsé@—from filing suits in cases in which the plaintiff obviously lacks standing.
Cunningham530 A.2d at 410-11Accordingly, Chester County’s claimsere not tolled from
the date of the Original Complaiht.

. Federal Rule of Civil Procedure 15(c)

Plaintiffs alternatively argue that JPM’s motion should be denied becpussiant to
Federal Rule of Civil Procedure 15(c), the Amah@®mplaint relates back to the filing date of
the Original Complaint*Amended pleadings that meet the requiremen®uwé 15(c) are
considered torelate backto the date of the original complaintfiogan v. Fischer738 F.3d
509, 517 (2d Cir. 2013). Rule 15(c) provides, in relevant part, that:

[a]n amendment to a pleading relates back to the date of the original pleading when:

5 As JPM argued in connection with its motion tendiss the Original Complaint, Dkt. 26, at 8, the
Merryman Plaintiffs have absolutely no financial interest in pursuing breach of contract claims for ADRsythat th
do not own. Their attorneys, on the other hand, lsaeé an interest because any claim for attofnfegs that they
may eventually press will be based, at least partially, on the total monetary value of any judgynebtaim or
settlement thepegotiate. The Court does not begrudge counsel’sediesirave the value of the judgment or
settlement be as large as possible, but only if theyaiard up named plaintiffs who are equally interested in the
individual components of such a judgment or settlem&he decision of the Pennsylvania Supreme Court insures
that the motivating factor in these cases is the plaintiffgiyrrather than the plaintiffs’ attorney’s claim for fees,
which is also an important public policy.

6 The parties dispute whether Pennsylvania’s prohibitioicross-jurisdictional tolling for class action

lawsuits applies here. Pls. Opp. 7-8; Def. RepBs BBecause Chester County’s claims are not tolled by class action
tolling, the Court need not considée cross-jurisdictional tolling issue.
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(A) the law that provides the applicablatsite of limitations allows relation back;
(B) the amendment asserts a claim or defense that arose out of the conduct,
transaction, or occurrence set-ewudr attempted to be set out-in the original
pleading; or
(C) the amendment changes the party or the naming of the party against whom a
claim is asserted, if Rule 15(c)(1)(B) is saédfand if . . . the party to be brought
in by amendment:
(i) received such notice of the amtithat it will not be prejudiced in
defending on the merits; and
(i) knew or should have known that the action would have been brought
against it, but for a mistake concerning the proper party's identity.
Fed. R. Civ. P. 15(c)(1). Rule 15(c)(1)(C), which governs relation back when an amendment
changes the named defendants, also applies to a change of named plAih#isced
Magnetics, Inc. v. Bayfront Partners, Int06 F.3d 11, 19 (2d Cir. 1997) (holding Rule 15(c)
applies to a change in plaintiffd)evy v. U.S. General Accounting Offi€& Civ. 4016 (MBM),
1998 WL 193191, at *5 (S.D.N.Y. Apr. 22, 1998Because. . . [the] Amended Complaint seeks
to add . . . plaintiffs as additional parties . . . Rule 15(c) . . . governs whether that amendment
relates back to . [the] original complaint.”)aff'd, 175 F.3d 254 (2d Cir. 1999) (per curiam);
Wilder v. News CorpNo. 11 CIV. 4947 (PGG), 2015 WL 5853763, at *15 (S.D.N.Y. Oct. 7,
2015) (holding that Rule 15(c)(1)(C) specificadlgplies to changes to named plaintiffs).
“[Clourts in this Circuit have differed & whether Rule 15(c)[(1)(C)(ii)] requires that

the omissio of the new plaintiff from the originglleading be the result of a mistakgVilder,
2015 WL 5853763, at *15, and the parties dispute whether the mistaken identity requirement

applies to a change in plaintifisgeDef. Mem. 7-8; Pls. Opp. 10-11. The Second Circuit has

7 See alsd-ed. R. Civ. P. 15(c), Advisory Committee Net€966 Amendment (Although “[t]he relation
back of amendments changing plaintiffs is not expressly treated Rule 15(c),” “the attitude taken in . Rule
15(c) toward change of defendaretdends by analogy to amendrtsenhanging plaintiffs.”).



precluded relation back of a plaintiff's claim pursuant to Rule 15(c) when the plaintiff's omission
from the original complaint was not due to mistakevy v. U.S. Gen. Accounting Offid&5
F.3d 254, 255 (2d Cir. 1999) (per curiatnMost district courts ithis Circuit have followed the
Second Circuit and havequired a mistake in order to relate back the claims of a newly added
plaintiff, including in class actionsSee, e.gDial Corp. v. News CorpNo. 13CV6802 (WHP),
2016 WL 690895, at *2 (S.D.N.Y. Feb. 9, 2016)he reason undergirding application of Rule
15(c)(1)(C)’s ‘mistake’ requirement to bar amendments adding new plaintiffs has even greater
persuasive power in the context of a class action. Permitting relation back of an entire class of
plaintiffs would blindside a defendant who thought it was dealing with a small, enumerated
group of plaintiffs.”);Wilder, 2015 WL 5853763, at *16 (holding the weight of authority
indicates that relation back for new plaintiffgoisrmitted only when the omission of the newly
added plaintiffs from the timely-filed corfgint was a mistake) (collecting caseSharlot v.
Ecolab, Inc, 97 F. Supp. 3d 40, 83 (E.D.N.Y. 2015) (collecting cases).

Other district courts, dismssive of the Second Circlgtdecision inLevyas a “one
paragraph per curiam opinion . . . [that] involved unique concerns pertaining to piggybacking
employment discrimination clainishave not required mistake in order to relate back the claims
of newly added plaintiffsin re S. African Apartheid Litig617 F. Supp. 2d 228, 290 (S.D.N.Y.
2009);see also Beach v. Citigroup Alternative Invs. |LN©. 12 Civ. 7717 (PKC), 2014 WL
904650, at *19 (S.D.N.Y. Mar. 7, 2014h re Gilat Satellite Networks, LtdNo. 02 Civ. 1510,

2005 WL 2277476, at *25 (E.D.N.Y. Sept. 19, 2008)te Simon Il Litig, 211 F.R.D. 86, 145

8 The Second Circuit ihevycites to Rule 15(c)(3)(B), the versionRille 15(c) then in effect. In 2007, as
part of a general restyling of the Federal Rule€igfl Procedure, Rule 15(c)@) was renumbered as
15(c)(1)(C)(ii) without substantive modificationSeeFed. R. Civ. P. 15 Advisory Committee Ne2®07
Amendmen(“[t]he language oRule 15 [was] amended as part of a general restyling of the Civil RuleShese
changes [were] intended to be stylistic of)lysee also Wilder2015 WL 5853763, at *15 n.8 (explaining Rule
15(c)(3)(B) was merely renumbered as 15(c)(1)(C)(ii)).
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(E.D.N.Y.2002)order confirmedOct. 15, 2002)yacated & remanded on other ground97

F.3d 125 (2d Cir. 2005). Because, however, this Court is bound by the decisions of the Second
Circuit that have not been overruled and thanhoabe distinguished, this Court must follow
Levy—anewly added plaintiff's claimselate back pursuant to Rule 15(c) if there was a mistake

that caused the party to be omitted from the original complaint. In this case, Plaintiffs do not
argue that the omission of Chester County from the Original Complaint was a mistake. Instead,

it appears obvious that there was a strategic decision to bring the broadest possible claim against
JPM without regard to any actual injury to therkjenan Plaintiffs as the named plaintiffs. In

short, becausthe requirements of Rule 15(c)(1)(C) have not been satisfied, Chester County’s

claims do not relate back to the filing datetted Original Complaint pursuant to Rule 15{c).

9 Because the requirement of mistake is not metisnctise, it is not necessary to consider whether the
requirement in Rule 15(c)(1)(C)(i) is satisfied.

JPM also argues thttie Second Circuit’s decision FPolice & Fire Ret. Sys. @ity of Detroit v. IndyMac
MBS, Inc.(“IndyMac MBS), 721 F.3d 95 (2d Cir. 2013), precludes relation back in this case under Rule 15(c). Def.
Mem. 6-7. The Second Circuit indyMac MBSheld “that the Rule 15(c) ‘relation back’ doctrine does not permit
members of a putative class, who aremamed parties, to intervene in thesslaction as named parties in order to
revive claims that were dismissed from the class complaintdat of jurisdiction.” 721 F.3d at 110. Because the
Court holds that Chester County has not satisfied the reiségjuirement of Rule 15(c), the Court need not resolve
whether relation back of Chester County’s claims is also precludbeaipylac MBS The Court notes, however,
that the Second Circuit imdyMac MBSheld that claims of the newly named plaintiffs did not relate back because
the previously named plaintiffs lacked Article Il standagyto those claims, thus leaving the court without
jurisdiction over the claimsld. at 102-03, 110-12. In contrast, in this case, the Court, without addressing Article llI
standing, dismissed certain claims because the Merripiaamiffs lacked class standing to represents holders of
ADRs that they never ownedverryman 1,2016 WL 5477776, at *13-15. Although the line between class standing
and Article 11l standings “murky,” theyare distinct issuesRet. Bd. of the PolicemenAnnuity & Ben. Fund of the
City of Chicago v. Bank of N.Y. Mellor75 F.3d 154, 160 (2d Cir. 2014ge also Kacocha v. Nestle Purina
Petcare Cqg.No. 15-CV-5489 (KMK), 2016 WL 4367991, at *5 (S.D.N.Y. Aug. 12, 201@]] istorically, courts
in the Second Circuit have distinguished between Article Ill, statutory, and class stgndiigs, whether class
standing is jurisdictional, like Article 11l standing, is a distinct issbrelyMac MBSwould only apply here if class
standing is jurisdictional or if the Merryman Plaintiffs la&kicle Il standing to raise breach of contract claims for
ADRSs they do not own. The parties do not address 8tmdion between Article 11l standing and class standing or
whether the Merryman Plaintiffs had Article 11l standing to bring breach of contract claims for ADRs they do not
own.



CONCLUSION

For the foregoing reasons, JB\Notion to dismiss thAmended Complaint is
GRANTED, and Chester County’s claims predating November 21, 2012, are barred by
Pennsylvania’s statute of limitation3he Clerk of Court is respectfully directed to close the
open motion at docket entry 59.

The parties must appear for a conference on May 19, 2017, at 10:00 a.m., in Courtroom
443 of the Thurgood Marshall United Sta@surthouse, 40 Foley Square, New York, NY
10007, at which time the Court will set a discovery schedule. No later than May 16, 2017, the
parties must file a joint Case Magement Plan. If the parties wish to raise any additional issues
during the conference, no later than May 16, 2017, imest file a joint letter briefly addressing

those issues.

SO ORDERED. ) ‘ -
Date: May 5, 2017 VALERIE CAPRONI\
New York, New York United States District Judge
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