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Plaintiffs,

15-CV-9203 (VEC)

-against-
OPINION AND ORDER

YESHIVA UNIVERSITY and1199 SEIU
UNITED HEALTHCARE WORKERS EAST,

Defenda;

VALERIE CAPRONI, UnitedStates District Judge:

Plaintiffs Samuel Padilla (“Padilla”) and Dominic Amato (“Amat@/g¢re terminated in a
2015 reduction in force related to the merger of Yesbinaersity’smedical school
(“Yeshiva”) into Montefiore Medicine Academic Health System, IfiMontefiore”). Plaintiffs
bring claims against Yeshiva for breach of the lay-off and seniority provisions of their collective
bargaining agreement (the “CBA”) and against their union, 1199 SEIU United Healthcare
Workers East (the “Union”for breach of the Union’s dutyf éair representation. Plaintiffs also
assert claims against Yeshiva for retaliation under the Family Medical LeaveRMitA "), 29
U.S.C. § 260kt seq. and discrimination on the basis of disability under the New York City
Human Rights Law, N.Y.C. Admin. Code § 8-1€f7seq Yeshiva and the Union have moved to
dismiss all claims, and Plaintiffs cross-movedl&ave to amend their complaint a second time.
Dkts. 26, 34, 39. For the reasons that follo®efendants’ Motions to Dismiss are GRANTED

and Plaintiffs’ Motion for Leave to Amend is DENIED.

1 Plaintiffs previously amended their complaint@sponse to an earlier motion to dismiss filed by
defendants. Dkt. 21.
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BACKGROUND

At the time of their termination, both plairifwere Grade VIII carpenter mechanics at
Yeshiva. FAC 11 22, 24. On April 21, 2015, Padilla and Amato received WARN Act notices,
informing them that their positions would be dhiated effective June 30, 2015, as a part of
Yeshiva's combination witMontefiore. Id. 1 26-27. At the time, both plaintiffs were
approved for intermittent disability leave under the FMUA. 11 23, 25; Proposed Second
Amended Complaint (“SAC”), Dkt. 41 1 31, 38.

As senioremployees, Padilla and Amato were allegedly entitled to “bumping rights”
under the CBA. FACTY 29-30. Bumping rights give more senior employees the right to
“bump,” or displace, more junior employees in the event of a reduction in ftcgy 28, 29.
Bumping rights ensure that layoffs occur in reverse order of seriangyer employees are laid
off before more senior employees.

Both Plaintiffs allege that they were dl&d to bump more junior employees. Amato
alleges that on June 30, 2015, he asked tghoto another position at Yeshivéd. § 30. He
was on Workers Compensation leave at the time, and Yeshiva responded that it could not address
Amato’srequest “until such time that [Amdtpvas] medically cleared to return to workid.;
Declaration of Renee Coker dated Mar. 11, 2016 (“Coker Decl.”), Dkt. 27 Ex. C (Letter from
Yvonne M. Ramirez to Dominick[sic] Amato, July 20, 2015) at 1. The FAC does not allege any

further contact between Amato and Yeshaag he was terminated some time in July.

2 The FAC's chronology is not a model of clarity. The FAC references the June 30)&t65rom

Yeshiva to Amato, but it doeohdescribe any events between then and Amato’s filing of this lawsA(. T 30.
While the FAC also references an alleged statement bliv@employee Karen Rosenthal to Amato on June 25,
2015, that Yeshiva would advise Amato as to next steps in the bgpmcessid. 1 31, the FAC does not specify
whether this statement was oral or in writing, or undieat circumstances it was made. The Court has pieced
together factual allegations from the FAC and the SAC wigsessary to construct the chronological sequence of
events.



The FAC does not allege when or how Padilla asked to exercise his bumping rights.
FAC 1 38. Nonetheless, correspondence submitted by Yeshiva in support of its motion to
dismiss shows that Padilla was offered a temporary position as a grade IV carpenter on July 20,
2015. Coker Decl. Ex. E (Letter from Yvonne Rlamirez to Samuel Padilla dated July 29,
2015) at 1.Padilla evidently did not accept YeshivaBer and was terminated on August 31,
2015. FAC 1 26.

As unionized employees, both Plaintiffs were bound by the grievance procedures of the
CBA. On some unspecified date, Padilla filed a grievance against Yeshiva. FAC { 18. That
grievance was denied after a hearihg. § 19. Subsequently, the Union informed Padilla that it
would not pursue his grievance further in arbitratitch.q 20. In contrast to Padilla, Amato
never filed a grievance or otherwise soughtaw of his termination through the Union. SAC
24.

Both Amato and Padilla bring four claims arising out of their termination, three against
Yeshiva and one against the Uniddoth Plaintiffs allege hybrid claintsased on Yeshiva’s
breach of the bumping right®ntained in the CBA and the Union’s related breach alutg of
fair representation in failing to submit their grievances to arbitration. FAC 1 45, 51. Asto
Yeshiva, Plaintiffs also allege: a common lawdrh of contract claim based on the same breach
of the CBA,id. 1 32; that they were terminated in retaliation for exercising their rights under the
FMLA, id. 11 54, 57; and that they were discriminated against on the basis of their disabilities,
id. 91 60, 65.

Plaintiffs have also filed their above-refeced SAC in connection with their Motion for

Leave to Amend. The SAC adds a few factuagalliens in an attempo shore up their claims.

3 Whether Plaintiffs will be permitted to again ameeir complaint depends, in part, on whether their
supplemental allegations would state a plausible claim for refietordingly, the Court will assume for purposes
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To support their allegations against the Union, the SAC alleges that Amato “believed he[had] n
chance of receiving a fair hearing” because the Union was “hostile and discriminatory towards
him,” SAC Y 24, and that the Union provided no reafwrits decision not to press Padilla’s
grievance in arbitrationd. 11 21-22. To provide additionalguort for their allegations of
retaliation (and discriminationplaintiffs allege that their supervisor “admonished and yelled”
when Padilla called out sick and when Amato missed work because of his disadbilfi§.32,
37. They also allege that Yeshiva gave them inconsistent reasons for their termination, at first
claiming that budget cuts necessitated the laymdfere attributing them to the merger with
Montefiore? Id. T 40.
DISCUSSION

“To survive a motion to dismiss undeed. R. Civ. P. 12(b)(6), a complaint must allege
sufficient facts, taken as true,state a plausible claim for reliefJohnson v. Priceline.com,
Inc., 711 F.3d 271, 275 (2d Cir. 2013) (citiBgll Atl. Corp. v. Twombly550 U.S. 544, 555-56
(2007));see also Ashcroft v. Igbd@56 U.S. 662, 678 (2009)A claim has facial plausibility
when the plaintiff pleads factual content thows the court to draw the reasonable inference
that the defendant is liable for the misconduct alleg&tlJ. Carpenters Health Fund v. Royal
Bank of Scot. Grp., PLG09 F.3d 109, 120 (2d Cir. 2013) (quotigdpal, 556 U.S. at 678). In
deciding a motion to dismisspurts must “accept all allegations in the complaint as true and
draw all inferences in the naneving party’s favor.”L.C. v. LeFrak Org., Inc987 F. Supp. 2d

391, 398 (S.D.N.Y. 2013) (quotingaFaro v. N.Y. Cardiothoracic Grp., PLLG70 F.3d 471,

of analysis that Plaintiffs’ motiofor leave to amethis granted andill consider the allegations in the FAC and
proposed SAC together when determining whether Plaintiffs have stated a $kgnPanther Partners, Inc. v.
Ikanos Commc’nsinc, 681 F.3d 114, 119 (2d Cir. 2012) (leave to amend futile if proposed amended complaint
would not state a plausible claim).

4 Neither the FAC nor the SAC alleges when any of these statements was made, by whom, or in what
context.



475 (2d Cir. 2009)). Although, ordinarily, the Court may consider only information within the
four corners of the complaint, the Court naso consider any materials attached to the
complaint and “statements or documents that are incorporated into the [complaint] by reference.”
See Harris v. AmTrust Fin. Servs., Int35 F. Supp. 3d 155, 160 n.4 (S.D.N.Y. 2015) (citing
ATSI Commc’nsinc. v. Shaar Fund, Ltd493 F.3d 87, 98 (2d Cir. 2007)).
l. Plaintiffs’ Common Law Breach of ContractClaims Are Preempted by the LMRA

The Union and Yeshiva argue that Plaintifemmmon law breach of contract claims are
preempted by Section 301 of the Labor Management RelationSIAMRA "), 29 U.S.C. § 185.
Section 301 of the LMRA preempts stéde/ breach of contract claims thatepend[] on an
interpretation of the collectivbargaining agreement.Foy v. Pratt & Whitney Grp.127 F.3d
229, 233 (2d Cir. 1997) (quotirtgawaiian Airlines, Inc. v Norris512 U.S. 246, 261 (1994)).
Preemption ensures that federal law, controlimtpe area of labor relations, governs questions
regarding collectivelyzargained rights and the meaning of the parties’ collective bargaining
agreementWynn v. AC Rocheste273 F.3d 153, 158 (2d Cir. 2001).

Plaintiffs’ claims for breach of the CBA ageiintessentially preempted claimSee
United Steelworkers of Am., AFL-CIO-CLC v. Rawg®b U.S. 362368 (1990) (“[A]ny state-
law cause of action for violation of collective bangng agreements is entirely displaced by
federal law under [Sectio01.”). In order to resolve Plaintiffs’ claim that Yeshiw@ached
the CBA by denying them bumping rights, the Cauould be required to interpret the seniority
and layoff provisions of the CBA, determine the extent of the umembers’ rights under the
agreement and the scope of their relaights under Federal labor lavsee Allocco v. Dow
Jones & Co.No. 02-cv-1029 (LMM), 2002 WL 1402084, at *4 (S.D.N.Y. June 27, 2002) (claim
for breach of a collective bargaining agreemtont its face” requires theourt to determine

collectively-bargained rights)Villiams v. Comcast Cablevision of New Haven,,|&822 F.
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Supp. 2d 177, 182 (D. Conn. 2004d1{ing that there is “no clearer basis” for Section 301
preemption than a claim for breach of the express tefra<ollective bargaining agreement).

Plaintiffs’ argument that their claims only reference the CBA but do not require an
interpretation of the CBA ignpersuasive. PIs.’ Yeshiva Opp. atThere is a harrow exception
to the normal rule of preemption for state lawmigithat require consultation with a collective
bargaining agreement only to resolve factual iss&ee Wynn273 F.3d at 158-59 (citingoy,

127 F.3d at 233-35). In such cases, the court is not required to construe any federal right or
entitlement. See Foy127 F.3d at 235.

Plaintiffs argue that their breach of cat claims only require reference to, and not
interpretation of, the CBA. They argue thitere is no genuine issue between the parties”
concerning the CBA’s meargnbecause all parties agree that Yeshiva breached the CBA. PIs.’
Yeshiva Opp. at 7. To be sure, Yeshiva does not agree that it breached the CBA. Yeshiva Mem.
at 8-9 (arguing that Yeshiva complied at all times with the terms of the CBA). But even if
Plaintiffs were correct, it would not follow th#teir breach of contract claim would not be
preempted. Whether Plaintiffs complied witle tjrievance procedures of the CBA and the relief
to which they are entitled would still require the Court to interpret the CBA. In shairtfiffs’
breach of contract claims against Yeshiva are preempted by the LMRA.

Il. Plaintiffs’ Hybrid LMRA Claims Must be Dismissed

A “hybrid” claim under Section 301 has two elemerfaintiffs must allege a breach of
the CBA by their employer (here, Yeshiva) and a breach of the duty of fair representation by
their union (here, 1119 SEIUBeeDelCostello v. Int'l Bros. of Teamste#62 U.S. 151, 164-65
(1983). Ordinarily, covered employees are bound by the outcome of collectively-bargained
grievance and arbitration procedures. The hybrid cause of action exists to remedy the potential

injustice of binding employees to the outcome of that process when their representative, the
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union, did not fairly represent thensee id(citing Vaca v. Sipes386 U.S. 171, 185-86 (1967)).
To allege a breach of the duty of fair representatilaintiffs must establish that the Union’s
actions were “arbitrary,” “discriminatory,” on “bad faith.” White v. White Rose Food, a Div. of
DiGiorgio Corp., 237 F.3d 174, 179 (2d Cir. 2001) (citiMgca 386 U.S. at 190) (additional
citations omitted). Ainion’s conduct is arbitrary only if it is outside the “wide range of
reasonablenessindbad faith requires a showing of “fraudulent, deceitful, or dishonest action.”
Id. (citations omitted).

Moreover, alleging a breach of the duty of fair representation does not necessarily excuse
covered employees from their duty to exhantgrnal union proceduret® challenge the union’s
handling of their grievanceSee Clayton v. Int'lUnion, United Auto., Aerospace & Agric.
Implement Workers of Ami51 U.S. 679, 689 (198)national labor policy” furthered by
private resolution of disputes). Before bringing a hybrid claim, covered employees are still
required to exhaust intra-union peattres unless union officials ds® hostile” that a fair
hearing is impossible, internal procedures would be incapable of reactitretiagployee’s
grievancepr would entail an “unresorabl[e] delay.” Maddalone v. Local 17, United Bhd. of
Carpenters & Joiners of Aml52 F.3d 178, 186 (2d Cir. 1998) (quotidiyton,451 U.S. at
689) (additional citations omitted).

Plaintiffs concede that they did not exhaust their contractual and intra-union remedies.
SeePIs.’ Yeshiva Opp. at 201; PIs.” Union Opp. at90. Because neither Plaintiff alleges facts
sufficient to excuse his failure to exhaust gnevance process or otherwise to state a claim for

breach of the duty of fair representation, neither Plaintiff's hybrid claim can survive.

5 The Union bears the burden of establishiregattiequacy of internal grievance procedui®@se Maddalone
152 F.3d at 186. The Union submitted a declaration Bererly Glover, a Union contract administrator, and
supporting exhibits, including a copy the Union constitution and the @dn’s correspondence with Padilla and
Amato. Declaration of Beverly Glover dated Mar. 28, 2016 (“Glover Decl.”), Dkt. 36 Exs. B
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A. Amato Does Not Plausibly Allege A Breactof the Duty of Fair Representation

Amato’s hybrid claim is flawed at the most lmakevel. Regardless of whether a covered
employee is required to exhaust intra-unioegance procedures, the employee must, at a
minimum, give the union some notice of the grievartsee Republic Steel Corp. v. Maddox
379 U.S. 650, 652 (1965). “A contrary rule would permit an individual employee to completely
sidestep available proceduredd. at 653;see also Herr v. Cineplex Odeon Cordo. 92-cv-

5447 (CSH), 1994 WL 75008, at *3 (S.D.N.Y. Mar. 4, 1994ing a grievance is a “threshold”
requirement of a hybrid claim). The FAC does not allege that the Union was involved in
Amato’s termination, let alone that its involvement was in bad faith or discriminaidhyie the
FAC alleges that the Union refused to submit Amato’s grievance to arbitration, FAC { 51,
Plaintiffs’ briefing concedes that Amato never actually filed a grievaRt®, Yeshiva Opp. at
10-11. Finally, there is no allegation that Amato brought his complaint to the Union in some
way outside the grievance and arbitration proeesknothing to suggest that the Union’s
notification procedures were unknown to Amato or otherwise inadequate.

The proposed SAC fares no better. The SAC does not allege that Amato brought his
grievance to the Union’s attentioror does it allege facts that would excuse his failing to do so.
Amato argues that the Union was"Bostile and discriminatory” towards him that irnaion
remedies would have been futile. SAC {162, The only factual support for this allegation
contained in the SAC iBmato’sallegation that he did not filegrievance because he believed

he had “no chance” Gffair hearing or an “adequate awafd 3AC 1 23-24. Assuming that

6 Amato also submitted a fact declaration in suppothefproposed SAC. Dkt. 41 Ex. B. The Court may

not consider evidence outsithe pleadings in connection with a motion to dism&se Friedl v. City of New Yaqrk
210 F.3d 79, 83 (2d Cir. 2000) (“[W]hen matters outside the pleadings are presented in response to a 12(b)(6)
motion,” a district court must either ‘exclude the addiibmaterial and decide the motion on the complaint alone’
or ‘convert the motiono one for summary judgment.(quotingFonte v. Bd. of Managexs Continental Towers
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Amato’ssubjective belief could give rise to a ps#hle inference that the Union was, in fact,
biased or that the grievance and arbitrapoocess would have been futile, Amato does not
allege any facts to provide a basis for his beliBfiere are no factual allegations that the Union
did or did not do anything vis-a-vis Amato, &bne an allegation that the Union took action
based upon irrelevant factors or because of animus or political favortismSpellacy v.

Airline Pilots Assh.-Intl., 156 F.3d 120, 127 (2d Cir. 1998) (quotifedford v. Peabody Coal
Co, 533 F.2d 95, 97 (5th Cir. 1976)). There are hegakions that the Union did anything that
could have led Amato to conclude that resortontractual remedies would be futilgee Vera

v. Saks & Cq.424 F. Supp. 2d 694, 706-07 (S.D.N.Y. 2007).

B. Padilla Did Not Exhaust Internal Union Procedures

Unlike Amato, Padilla did file a grievanoshich Yeshiva denied and the Union refused
to take to arbitration. FAC |1 35, 37. Pkddoncedes, however, that he did not exhaust the
internal appeal procedures available to him to challenge the Union’s dec&eRls.” Union
Opp. at 9-10. His failure to do so is fatal to his hybrid claim.

Padilla does not allege any fatisit would suggest that Union officials were “hostile” to
him, that Union procedures were inadequate to reactive his grievance, or that those procedures
would have unreasonably delayed his cddaddalone 152 F.3d at 186. The only relevant
allegation in the FAC is the conclusory allegation thatth®n’s refusal to submit Padilla’s
grievance to arbitration was “arbitrary, capricious and in bad faith.” FAC { 45. The SAC adds
the single factual allegation that althougk Union claims to have madethdrough

investigation,” of Padillas grievanceit cannot point to “any evidence or documentatidin [

Condo, 848 F.2d 24, 25 (2d Cir.1988))Because the allegations in Amato’s affidavit duplicate those in the
proposed SAC, even if the Court were to consiblerallegations, it would not alter the result.



used to make the decision not to pursue arbitrati®AC § 22. This allegation falls well short
of plausibly alleging that Union officials were Bostile to Padilla that he could not possibly
hope to receive a fair hearintyladdalone 152 F.3d at 186. There is no allegation, for example,
that the Union lacked a well-established intepralcess to address grievances or that the
Union’s procedures were not followed in this casee Cruz v. Local Union No. 3 of’IrBhd.
of Elec. Workers34 F.3d 1148, 1154 (2d Cir. 1994).

Padilla’s oppositiobrief makes several new allegatienrgnsupported in either the FAC
or SAG—that the Court will address only briefly. Padilla argues that the Union was biased
against him because his internal appeal would have been heard by Union members employed by
Yeshiva. PlIs.” Union Opp. & Padilla’sclaim of wholesale bias is unsupported by any factual
allegations. He has not idengifl a single conflicted individuallve participated in his grievance
process or who would have participated in subsequent apfigfalSlover v. St. Louis-San
Francisco Ry. C.393 U.S. 324, 330 (1969) (conflict of interest present when board of appeals
is composed of union membéegainst whom [plaintiffs’] real complaint is made Radilla
also argues that, had he prevailed on his intexpéal, the Union could not fairly represent him
because it “tried time and time again to deny his case.” Pls.” Union Opp. dthis argument is
not addressed to any of the th@aytonfactors. See Maddalonel52 F.3d at 187 (rejecting as
speculative argument that a union would have been reluctant to follow through on a reinstated
grievance:[s]ince [plaintiff] never gave the [uniofifhe] chance to remedy the alleged
misconduct internally, we cannot knakat the [union] would have ignorgplaintiff's]
claims). Finally, Padilla contends that the Union’s internal procedures inatdequate because
the Union could not provide relief for his other claims against Yeshiva. PIs.” Union Gip. at
Padilla’s reference to his other claims, addressed separately below, is at best a red herring.

Union procedures are adequate if thewje for reinstatement of the covered employee’s

1C



grievance.See Claytor451 U.S. at 692 n.2(Lby reactivating the grievance, the union might be
able to rectify the very wrong of which the employee complainghat is precisely the relief

that was available to Padilla for his grievancat the was wrongfully denied bumping rights.

The fact that th&nion’s internal procedures do not appd Padilla’s retaliation and
discrimination claims does not render them inadequagée Cox v. Guardian Servs. Indido,
06-cv-7780 (PKC), 2007 WL 1584179, at *1 (May 31, 2007) (CBA procedures do not apply to
Federal, state, or local statutory discrimination claims).

In sum, neither Padilla nor Amato plausilaljeges facts that excuse his failure to
exhaust the contractual and internal union renseahailable to him. Amato has not provided
any support for his allegations that the Union acted arbitrarily or discriminated against him.
Padilla has not alleged any facts to show thatthien’s internal procedures offered him
inadequate relief or that the Union was biased against him. Accordinglynibe’'s motion to
dismissPlaintiffs’ hybrid LMRA claimsis granted.

[I. Plaintiffs Do Not Plausibly AllegeRetaliation or Discrimination

In addition to their LMRA and breach of comtt claims, Plaintiffs allege that Yeshiva
terminated them in retaliation for exercisingitirights under the FMLA. Discrimination and
retaliation claims are subject to the same plausibility analysis thiespp Plaintiffs’ breach of
contract and LMRA claimsSee Smith v. Westchester CRa9 F. Supp. 2d 448, 469 (S.D.N.Y.
2011). To survive a motion to dismiss, a plaintiff alleging retaliation or discrimination does not
need to state prima faciecase under thelcDonnell Douglasramework, so long as they
plausibly allege facts that give rise to an inference of retaliat@®e Boykin v. KeyCorp21
F.3d 202, 212 (2d Cir. 2008) (explaining th¢Donnell Douglass “an evidentiary standard,

not a pleding requirement{quotingSwierkiewicz v. Sorema N.A34 U.S. 506, 510 (2002))).
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Plaintiffs’ allegations of retaliation are exceedingly threadbatebest the FAC alleges
that Plaintiffs were terminated closetime to their requests for FMLA leaveTemporal
proximity, even of a matter of weeks, is not enough, standing d@tonegke Plaintiffs’ claims
plausible. See Febrianti v. Starwood Worldwjd¢o. 15-cv-0635 (JMF), 2016 WL 502027, at
*5 (S.D.N.Y. Feb. 8, 2016). This is particulatiye because Plaintdffacknowledge that they
have previously applied for and received FMleave without any adverse consequences. SAC
1 4% PIs.’ Yeshiva Opp. at 3.

The FAC's other allegations acenclusory and too generalized to support a claim of
retaliation. Plaintiffs contend that Yeshiva pied inconsistent justifications for their
termination, but the FAC does not specify whailarations were given to Plaintiffs (and by
whom) or why any inconsistency supports an inference of retaliation. FAC 1 33. The FAC also
alleges that Yeshiva retained lsgior carpenters than Amato and Padilla, but it provides no
information regarding the allegedly-retained employees from which the Court could infer that
they were similarly situated to Plaintitset alone that their retention is evidence that Yeshiva
was retaliating against Plaintiffs for taking FMLA leavd. { 32.

The additional details contain@dthe SAC do not make Plaintiffs’ claims plausible.
Elaborating on the FAC'’s theory that Yeshiva prodideconsistent justifications for their
termination, Padilla and Amato allege that Yeshiva told them they were being terminated
because of budget cuts, before saying that theitipos were being eliminated, and then that the
layoffs were on account of the merger with Montefiore. SAC { 40. It is not at all clear to the

Court that those explanations are inconsistent with one another, but even if they are, any

7 The FAC alleges that Padilla was approved for FMLA leave on March 24, 2015, and Amato was approved
on April 17, 2015. FAC 11 23, 25. On the other hahd SAC alleges that Amato was approved for FMLA leave
almost a year earlier, on March 31, 2014. SAC { 38. The actual date on which Amato was approved for FMLA
leave is not critical to deciding the Motions to Dismiss.
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inconsistency is too slim a reeddopport an inference of retaliatio@f. Shapiro v. City of New
York No. 13-cv-8647 (DLC), 2015 WL 4002437, at *11 (S.D.N.Y. July 1, 2015) (rejecting
inference of pretext where “core” of justifications was the same and no “fundamentally
different” explan&ion was provided by defendants (quottad:.O.C. v. Ethan Allen, Incd4

F.3d 116, 120 (2d Cir. 1994))X-he SAC also alleges that Plaintiffs’ supervisor “admonished
and yelled” at Plaintiffs when they missed woiH. 1 32, 37. Plaintiffs do not connect their
supervisor's complaintgbout their attendance recordgheir termination and provide no
information regarding the substance of the supervisor's comments or even when the comments
were made. Padilla alleges that his supervisoegelt him when he called out sick, but does not
allege any adverse reaction associated wglexercise of rights under the FMLAd. { 32.

Amato says the same supervisor yelled when he “consider[ed]” missing lelofk37.

Standing alone, the allegation that a supervisor shouted when an employee failed to come to
work, even if ill, simply does not support exfierence that the eventual termination of the
employee was retaliation for the employee utilizing FMLA leave.

Plaintiffs’ discrimnation claims appear to be basedthe same facts as their retaliation
claims. The NYCHRL provides a cause of acticat ie more generous than the Federal or state
discrimination statutes in certain respec®e Powell v. Metro One Loss Prevention Servs. Grp.
(Guard Div. NY), Ing.No. 12-cv-4221 (LAP)(DF), 2013 WL 3956377, at *11 (S.D.N.Y. July
26, 2013). Butyat a minimum” plaintiffs must still make plausible factual allegations that their
termination was causéat least in part bfYeshiva’s]discriminatory or retaliatory motive's
Dechberry v. N.Y. City Fire Déjp, 124 F. Supp. 3d 131, 160 (E.D.N.Y. 2015) (quodigalik
v. Credit Agricole Chevreux N. Am., In€15 F.3d 102, 113 (2d Cir. 2013)). For substantially
the same reasons that Plaintiffs do not state a retaliation claim under the FMLA, Plaintiffs do not

state a claim under the NYCHRL. Neither the FAC nor the proposed SAC provides any factual
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basis for the Court to infer that Yeshiva terminated Plaintiffs because of their requests for FMLA
leave or because of their underlying disabilities.
CONCLUSION

Defendants’ Motions to Dismiss are GRANTED and the FAC is DISMISSB&rause
the Court has considered the proposed SAC in connection with the Motions to Dismiss and
concluded that amendment would be futile in this ceese Panther Partners, In681 F.3d at
119, Plaintiffs’ Motion for Leave to Amend is DENIED. The Clerk of Court is respectfully
requested to close the open motions at Docket Entries 26, 34, and 39 and enter judgment in favor

of the Defendants.

SO ORDERED. - \ -
Date: November7,2016 VALERIE CAPRONI|
New York, New York United States District Judge
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