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UNITED STATES DISTRICT COURT B UMENT I
SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY FILED |
---------------------------------------------------------------------- X DOC #:
; DATE FILED: 09/18/2017
JESUS ZAMORALEON,

Plaintiff, : 15-CV-9206(JMF)

-V- : MEMORANDUM OPINION
: AND ORDER
UNITED OF OMAHA LIFE INSURANCE COMPANY :

Defendant

JESSE M. FURMANUnited States District Judge:

Theprimaryissue in thicontract case, betwe@&aintiff Jesus Zamoraeon (“Zamora”)
and Defendant/nited of Omaha Life Insurance Company (“United” or the “Compang'\hether
three life insurance policies were properly terminated for nonpayment of premiamora,
through hisoffice assistant, sent the relevant premium paymentiited butUnited did not
receivethem Zamoras assistant learned of that fact while the policies were still in effect, but she
failed to take the necessary steps to tikegoroblem. United now moves, pursuant to Rule 56 of
the Federal Rules of Civil Procedure, for summary judgment. (Docket NoF8#4the reasons that
follow, the Court agrees with United that the insurance policies were properlpaézch
Accordingly, Uniteds motionis granted, andhe case islismissed.

BACKGROUND

The relevant facts, taken from the Complaint and admissible materials submitted in
connection with the pending motion, are largely, if not entirely, undisp@ed, e.g.Costello v.
City of Burlington 632 F.3d 41, 45 (2d Cir. 2011).

Zamora— a resident of Pera— owned three United insurance policies: two of them he
applied for and purchas@&d New Jerseyn 1999 and one hihenwife, Julie, applied for and
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purchased in New Jersey in 2001. (Docket Na(*B8’s SOP) [ 2-3). All three policies
provided that[p]remiums” were “payable in advance at ddome Office or to an authorized agent
on or before the due date” and included an address for Uniteddiaé Office” (Docket No. 1-1,
at 2, 11). Zanmords office assistant, Monica Llanos, was responsible for making sure theuprem
payments were made on time and the policies remained in fdttes SOFY 4). From the
inception of the policies through 2011, Llanos would obtain bank checks from Bar@edito
andsendthe premium payments to United tlae addreskstedon the Compang premium
notices— through TNT, an international couriend (118, 41-42).

In or around November 2012, United sent premium notices for the three policestoaZ
at his Lima, Peru addresdd (1 23). On November 30, 2012, Llanos obtained and delivered three
checks to TNT for delivery to Unitedld( 11 4547). The delivery address she used was the
address included on Unitedpremium noticeand it incuded a P.O. Box.Id. 1 91). Unbeknownst
to Llanosat the time TNT had a policy of not delivering to post office bex (Id. 1 29, 50).1f,
despite that policy, a package was accepted for a post office box, the courierrwtulddate a
physicalstreet address; if unsuccessful, TNT would deliver the package to the UnttexizBia
then send it to the post office box by U.S. malitl. { 84. Consistent with that practicENT
maintains that it mailed thehecksto Unitedvia U.S. mail, buit cannot confirnthat they were
received by the Company since itsv@elivered to a P.O. BoxId( 11 30, 86). United has no
record of ever receiving the checksd. §] 28).

In December 2012, United sent a second set of premium notices to Zamora advising that the
premium payments had not been received. 1(9). On January 7, 2013, after receiving the second
premium notices, Llanos contacted United to report that she had sent in the payxneatks

earlier (Id. 11 1213). United told Llanos that the payments had not been received but that United



would searctits files and follow up with Llanos throughreail. (Id.  15)! Because United had
an incorrecemail addresfor Llanos howevershenever received aflow-up note. Id.).
Thereatfter, in a letter dated February 4, 2013, United advised Zamora once aghm phatnium
payments had not been received and that the poliesherefore been terminate(id. 9 1718).
Sixteen days lateon February 20, 2013, Llanos sent an email to United asking the Company to
“track the paynent we sent to you on time.1d( ] 20)? At no point during this backndforth did
Llanos tell Zamora about the policy termination lettetd. 1 16, 19, 22). Nor did sleentact the
bank to determine if the checks had been deposited or contact TNT to request tionfioma
delivery to United. I¢.  23). It was not until October of 2013, when requesting beneficiary
information on the three policies, that Zamora leathatiUnited had terminated the policies
because of nepayment. Id. § 70).
THE LEGAL STANDARD

Summary judgment is appropriate where the admissible evidence and plekamgsstrate
“no genuine dispute as to any material fact and the movant is entitled to judgraenatsr of
law.” Fed. R. Civ. P. 56(a¥ee alsalohnson v. Killian680 F.3d 234, 236 (2d Cir. 2012) (per

curiam). A dispute over an issue of material fact qualifies as genuite ‘@vidence is such that a

! Although Llanos testified during her deposition that she was told during the JZnaats

call that the payments had not been received by Omaha (Docket [2pa8%), Zamoranow
submits a declaration from Llanos stating the opposidecKet No. 39 (Llanos Decr) 1 19 (“ do
not recall being advised during that phone call that United of Omaha had confirmbédc¢ke lcad
not been received.”)). It is well established, however, that “a party mayeaie an issue of fact
by submitting an affidavit in opposition to a summary judgment motion that, by omission or
addition, contradicts the affiant’s previous deposition testimony.Thus, factual issues created
solely by an affidavit crafted to oppose a summary judgment motion are nottgassues for
trial.” Hayes vN.Y.C.Dept of Corr., 84 F.3d 614, 619 (2d Cir. 1996). Accordingly, the Court
treats as wiisputed the fact that United informed Llanos in the January 7, 2013 call that the
payments had not been received.

2 On March 8, 2013, Unitedlsosent lettes to Florida and New Jersey addresses on record
with the companywhich Plaintiff never received(Pl.'s SOF 116469).
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reasonable jury could return a judgment for the nonmoving pattyderson v. Liberty Lobby, Inc.
477 U.S. 242, 248 (1986ccord Roe v. City of Waterbyry42 F.3d 31, 35 (2d Cir. 2008). The
moving party bears the initial burden of demonstrating the absence of a gesu@efimaterial
fact. See Celotex Corp. v. Catrett7/7 U.S. 317, 323 (1986). “In moving for summary judgment
against a party who will bear the ultimate burden of proof at trial, the movantierbuill be
satisfied if he can point to an absence of evidence to support an essential elememyhineng
party s claim.” Goenaga v. March of Dimes Birth Defects Fouad. F.3d 14, 18 (2d Cir. 1995)
(citing Celotex 477 U.S. at 322-23xccordPepsiCo, Inc. v. Coca-Cola C&15 F.3d 101, 105 (2d
Cir. 2002) (per curiam).
DISCUSSION

Theparties agree thatamoras claims turnin the first instance, on wtteer United validly
terminated the insurance policies at issue forp@yment. Zamora argues that teaminations
were invalid because the premiums were “paipgdn mailing. (Docket No. 36 (“P&’Oppn”), at
14-19. Relying on the language of the s, United contends that the premiums were not “paid”
because they were not received by the Company. (Docket2NGDef.’s Reply”), at 4). In the
alternative, United contends that Zamora capnesume receipt of the payments from the mere fact
of mailing — that is, that he cannot rely on thecled “mailbox rule™— because it informed
Zamora, through his assistant, that the Company had no record of receiving tleatsay@ee
Docket No. 39-2, at 42). The Court agrees with United on fioortits.

First,under any law that could applyjs well established thdthe legal effect of mailing
an insurance premium is controlled by the intent of the parties. This intentcialityeimbodied in
the written agreement between the partietheinsurance plan.’Barry v. Videojet Sys. Int'l, Inc
No. 93CV-6095 (ACW), 1995 WL 548592, at *3 (N.D. Ill. Sept. 12, 19%w)cordEstate of
Beinhauer v. Aetna Cas. & Sur. €893 F.2d 782, 786 (5th Cir. 1990) (“The legal effect of mailing
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an insuranc@remium is a contractual matter controlled by the intent of the parti€atjt Ems.

Ins. Co. v. Solamari57 Misc. 2d 737, 743 (NY Sup. Ct. 1993) lf€éleffect of mailing a premium,
as regards payment, depends wholly upon the intention of thegagrtiAn insurancelanor

policy, in turn, is subject to “the normal rules of contract interpretation: words aasestehould

be given their plain meaning and a contract should be construed so as to give fulgnaeani
effect to all of its provisios.” Orchard Hill Master Fund Ltd. v. SBA Commc’ns Cog80 F.3d
152, 157 (2d Cir. 2016¥)ee alsd-rank v. Reassure Life Ins. Cdlo. 12CV-2253 KBF), 2012

WL 5465027, at *5 (S.D.N.Y. Nov. 9, 201@]Insurance]policies should be interpreted as written,
and the policy’s terms given their ordinary meaniAg. with any contract, courts will not interpret
any term of an insurance policy so as to render it superflu@itsitions omitted)).

Applying those principles here, the Court concludes that, under the languageaftids
agreements, United was entitled to terminate the policies unless Zameraisiprpayments were
actually received by United on or before the due d&t®, e.gMunoz v. Travelers Indem. Co.

359 So. 2d 30, 31 (Fla. Dist. Ct. App. 1978) (finding that an insurance policy was properly
cancelled where “the act to be accomplished was not the mailing of the lettathleutine actual
payment of the money for the premiuni”)To be sure he relevant language of the policiesthat
“[p]Jremiums are payable in advanceoat Home Office or to an authorized agent on or before the
due date” (Docket No.-1, at 2, 11) — could have besrore explicit Butby making the

premiums payabledt’ the Company’s Home Office, the language maké8ciently plain that
receipt, rather than mailing, controlSee, e.gButkovich v. IndusComm’n 690 P.2d 257, 259

(Colo. Ct. App. 1984) (noting that where a notice of cancellation stated that the premiworbbad t

3 Contrary to Zamora'’s unsupported argument (Pl.’s Opp’n 21), his past payments through the

mail do not alter the requirements of the policy langu&ge, e.gLynch v. Miss. Farm Bureau
Cas. Ins. Cq.880 So. 2d 1065, 1070 (Miss. Ct. App. 2004) (noting that premium payments being
sent through the mail to a post office box do not alter a policy requirement that paymioé mus
made at the insurer).
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received “at this office” by a date certain, mailing within the renewal perigdhatitself sufficient
to avoid cancellation)Struhl v. Travelers Ins. Co255 A.D. 527, 529 (App. Div. 1938) (rejecting
the mailbox rule whe the contract at issue stated that the “note was due and payable at the
Travelers insurance company at 55 John Street, New York City” and quoting an instgatise t
for the proposition thatwhere a note for the premium is payable at a particulae pta the
policy stipulates that the contract is terminated by failure to pay any premiurarnoterest when
due; failure to pay at the designated platerininates the poli¢y(quoting 3Couch on Insurancg
6584)), aff'd, 22 N.E. 2d 162 (N.Y. Ct. Appeals 1938¢e also, e.gPascoEnters, Inc. v.
Southland Ins. Agency, Inel08 So. 2d 63, 68 (Miss. 1981) (holding that the defendant insurance
company “had a right to provide as a condition precedent to the reinstatement ofi@nwiplolit
that the premium be received at the home office in Elba, Alabandai} other interpretation
would render the words “at our Home Office” in the policies superfluous.

Second, and in any event, the mailbox rule does not apfiys casdor an independent
reason: Zamorahrough Llanos, was on notice that his checks had not agixedeeks aftehe
allegedly sent themSignificantly, the mailbox rule is only a “rebuttable presumptidrebdn v.
Murphy, 988 F.2d 303, 309 (2d Cir. 1993ge alsdHagner v. United State285 U.S. 427, 430
(1932) (“The rule is well settled that proof that a letter properly directeglaasd in a post office
creates a presumption that it reached its destination in usual time and wayg esxtealed by the
person to whom it was addressed.”). It follows that if an insured “knew or should have knbwn tha
[the insurer] had not received his . . . premium installment, and he thereafter fadaddothe
installment . . ., [the insured] would have no claim to the benefits of a renewed’p&8aphauer
893 F.2dat 787. That is the case her8efore terminating the policies, United sent Zamora two

sets of premium notices and notified Llamysteleohone that the Company had neteivel the



payments. (Pls SOF{ 23, 9, 15)* Yet, instead of following up with the bank or with TN&t

alone tendering new payments, Llamosrely“assumed” that United would find the checks and tell
her it was a mistake. Id( § 22). Having received notice (through his agent) that the payments had
not been received, Zamora had an obligation to take appropriate steps to cure the prebkame B
he failed to do so, he cannot invoke the mailbox rule and United was entitled to ternsnate hi
policies for non-payment.

In opposing summary judgment, Zamora relies principallBemhauey in which the Fifth
Circuit applied Mississippi’s mdbx rule to an automobile insurance policy, but that decision
actually highlights the two fatal flaws in Zamora’s claims. Ftrs#,polcy in Beinhauerstatedonly
thatpayment had tbe made before the due date amdinot require, as Zamora'’s policies did, that
the premium to be in the insurer’s possession by that &893 F.2d at 786 (noting thdtd
policy does notdefine the termpayment’™ and that thereforéhe insured is protected against
forfeiture of coverage by mailing the required premium in time to reach theirsuthe due
date”) seealso Okosa v. Hall315 N.J. Super. 437 (App. Div. 1998) (applying the mailbox rule in
the absence of a contractual provision providing that premiums are paid when recahed by
insurer) cf. Lynch 880 So.2d at 107 ExXpressly “agree[inglith” and “apply[ing]”’ the*Beinhauer
analysis,” but “reach[ing] a differenmutcomé where the policy had issue contained “clear contract
language requiringpayment to be received by the insurer by the due date). Second, unlike Llanos
and Zamora herehé policyholder irBeinhauerdid not know, and had no reason to know, that hi

payment had not been received. Indeed, the @apresslynoted that if the policyholder had

4 It is true, as Zamora noteBI(s Opp’'n 14-15, thatthe December 2012 noticgpecified that
“[a]ll” Zamora “need[ed] to do to continue” his coverage was “to mail” the prenpiagment by
the end of a grace period, on January 2, 2013. (Docket No. 41-4). Additionally, the notice stated:
“PLEASE DISREGARD THIS NOTICE IF YOU HAVE ALREADY SENT YOUR PAYMENT.”
(Id.). But the conversation between United and Llanos in which Llanos learned that the gayment
had not been received happened after that notice.
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known or should have known, and nonetheless failed to tender payment, he would have had “no
claim to the benefits of a renewed policBeinhauer893 F.2d at 787In short, far from helping
Zamora,Beinhauemakes clear why his claims fail.

Finally, citing an incident ir002, when United sent premium notices to an incorrect
address and, upon discovering the error, accepted late premium payfasrdsacontendshat a
material factual dispute exists with respect to whether United shoulddaarsed itderminations
due to d'past practice” ofaccepting late payments of premiums when the late payment was due to
the Gmpanys error. (Pl.s Oppn 21; seePl.’s SOFY 95). Zamora cites two errors here: United’s
sending of the January 8, 2013 e-mail intended for Llanos to an incomest address anids
mailing of the March 8, 2013 letters to the Florida and New Jersey addressesrdiwidtthe
Company. These arguments fdibr severakeasons. FirsZamoracites no support for the
proposition that reliance can be established faosingleincident ovettenyears earlier.Second,
and in any event, the nature of gdegederrors here was fundamentally different from the error
made by United in 2002. Non-payment of the premiums here was not a rdsuiteofs slip, but
was caused b¥amoras erra in choosing a private courier that did not deliver to postal office
boxesand by Llanos’s failure to exercise due diligence in ensuring that payrasmeeeived
Finally, boththe January 8, 2013 followp email and the Mard8, 2013correspondence were sent
well after the premium payments were pdig¢ (not to mentioafter Llanoshad beemotified, on
January 7, 2013, that the checks had not arrivBdelfocket No. 33-2, at 42).

CONCLUSION

The Court is not without sympathy for Zamora, who no doubt genuinely believed that he
was current with his premium payments and was surprised to learn wethaftact that his
policies had been terminated for npayment. At the same time, the resuttuld surely have been
different had Llanos —and Zamora himsel- exercised due care to ensure that the payments had
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been received, particularly after being told that they had not. In any eveiie f@asons stated
above, the Court is compelled to ctude that United was within its rights under the parties’
agreements to terminate the policies. Accordingly, Uniteaion for summary judgment is
GRANTED, andZamoras claims are dismissed in their entirétyThe Clerk of Court is directed to

termindge Docket Nos. 34, 43, and 44d to close this case.

SO ORDERED.

Dated: September 18, 2017
New York, New York JESSE M. FURMAN
United States District Judge

5 In light of that, the Court need not and does not reach United’s motion to strike. (Docket
No. 44.
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