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UNITED STATES DISTRICT COURT ngﬁagm
ST TR T O W ORI ELECTRONICALLY FILED
i DOC #:
JOHN NYPL, etal., . DATE FILED: 06/08/2016
Plaintiffs,
: 15 Civ. 9300 (LGS)
-against-
OPINION AND ORDER
JP MORGAN CHASE & CO., et al., :
Defendants.
____________________________________________________________ X

LORNA G. SCHOFIELD District Judge:

Plaintiffs, representing a putative class ohisumers and end-user messes, sue several
banks for allegedly engaging in an unlawful corespy to fix foreign currecy exchange rates.
On January 29, 2016, Defendants moved for an atdging this case or, in the alternative,
consolidating it with a related cade,re Foreign Exchange Benchmark Rates Antitrust
Litigation (“FOREX), No. 13 Civ. 7789 (S.D.N.Y.). Fdhe following reasons, Defendants’
motion is denied as to the request for a staygradted in part with respect to consolidation.

l. BACKGROUND

Plaintiffs are six individualand businesses assegiinjuries on behalbf a putative class
of those who paid more in bank foreign curgegchange rates due to Defendants’ alleged
conspiracy to fix rates. On May 21, 2015, John Nt suit in the United States District Court
for the Northern District of California, atjeng violations of the Sherman Antitrust Act, 15
U.S.C. 8§ 1, and various other claims under Galia law. On November 25, 2015, the case was
transferred to the Southern Dist of New York pursuant to 28.S.C. § 1404(a), in part because
Defendants are litigating similar claims in the consolid&®&EXproceedings.

As in Nypl, the operativécOREXcomplaint alleges an antitrust conspiracy to manipulate

currency exchange rate benchmarks in violatibh5 U.S.C. 8 1. By orders dated February 13,
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2014, and August 13, 2015, various actions cargralleged rate-fixing in the foreign
exchange markets were consatield, and interim lead counsel were appointed. On December
15, 2015, after a conference that counsel folNyya plaintiffs attended, an order was issued in
theFOREXcase preliminarily approving settlemegreements with nine defendant groups,
conditionally certifying settlememiasses, and appointing clasainsel and class representatives
for theFOREXsettlement classes. Eadlipl defendant is a settling defendant in B@REX
action.

On January 29, 2016, Defendants filed the instant motion to stiythease or, in the
alternative, consolidate it with tiOREXaction.

. DISCUSSION

A. Motion for a Stay

Defendants argue that a stay is requbsedause the Court's December 15, 2015, order
which granted preliminarily approval gérious settlement agreements&=@REX(the
“Preliminary Approval Order”), enjoins Plaintiffsom prosecuting their claims here. For the
following reasons, Defendants’ maii for a stay is denied.

In relevant part, the Prelimary Approval Order provides:

All proceedings in the Action with respeotthe Settling Defendants are stayed

until further order of the Court, exceqt may be necessary to implement the
settlements set forth in the SettlemAgteements or comply with the terms

thereof. Pending final determination of whethie settlements set forth in the
Settlement Agreements should be approved, each Class Plaintiff and each Class
Member, either directly, representativety,in any other capacity, shall be

enjoined from prosecuting in any foriany Released Claim against any of the
Released Partiesnd shall not sue amf the Released Parties on the basis of any
Released Claims or assist any thirdtyp@n commencing or maintaining any suit
against any Released Party in avgy to any Released Claim.

FOREX ECF No. 53d] 21 (emphasis added).



The injunction by its terms applies only to “edClass Plaintiff and each Class Member.”
These terms are defined in tROREXsettlement agreements. In substance, “Class Plaintiff”
means the entities and individualbavare the named plaintiffs in tROREXaction. “Class
Member” means a member of one of the settlerokisses who has noled a valid exclusion.
The Preliminary Approval Order éatifies two “Settlement Classes”:

The Direct Settlement Class. All Persons who, betweelanuary 1, 2003 and the

date of the Preliminary Approval Order tered into an FX Instrument directly

with a Defendant, a direct or indirgzarent, subsidiary, or division of a

Defendant, a Released Party, or co-coma$pirwhere such Persons were either

domiciled in the United States or its fegries or, if domiciled outside the United

States, transacted FX Instruments in théédhStates or its territories [and] . . .

The Exchange-Only Settlement Class: All Persons who, between January 1,

2003 and the date of the Preliminary Approval Order, entered into FX Exchange-

Traded Instruments where such Persease either domiciled in the United

States or its territories af,domiciled outside the Unite8tates or its territories,

entered into FX Exchange-Traded Instruments on a U.S. exchange.

The FOREXsettlement agreements define “FX Instrutsé as “FX spot transactions, forwards,
swaps, futures, options, and anfilert FX instrument or FX transgon the trading or settlement
value of which is related in any way kX rates;” and define “FX Exchange-Traded
Instruments” as “any and all FX Instrumentattivere listed for trading through an exchange,
including, but not limited to, FX futures contta and options on FX futures contracts.”

In contrast to th&OREXaction, which defines class membership based on the plaintiffs’
involvement with “FX Instruments” and “FExchange-Traded Instruments,” the operative
complaint inNypl (“SAC” for Second Amended Class Aati Complaint) defines its class as
“[a]ll consumers and businesses in the United States who directly purchased supracompetitive
foreign currency exchange rates fr@afendants and their co-conspiratfwstheir own end use

at least since January 1, 2007 to armaiuding class certification.” SAC  18ee also idf 1

(describing “a nationwide class of consermand end user businesses”).



Defendants argue that thpl class “is subsumed” within tHEOREXDirect Settlement
Class becauddypl class members “engaged in FX spwrket transactions with the
Defendants.” But Plairffs’ class definition does natuggest thallypl class members transacted
with Defendants on the “FX spot market.” TiHgpl class definition describes “consumers and
businesses” that purchased fgrecurrency “for their own end use,” and references the “FX spot
market” only to exclude from the class “compatit of the Defendants who are in the FX Spot
Market.” SAC 1 19. While the SAC discusfdsfendantstonduct in the FX spot market, it
does so only to describe the alleged memanhrough which Plaintiffs’ prices became
“supracompetitive,” and does not imply that tgpl class members were themselves
participants in that market.

Consistent with this reading of the SAcounsel for plaintiffs in both tHeypl and
FOREXactions disavow any overlap in theotwases’ classes. According to fFeREX
plaintiffs, “the Nypl Action seeks relief on behalf ofcdass of ‘end users’ who purchased
currencies at the t&l level wherea#n re FXseeks relief on behalf of a class of ‘OTC
purchasers’ who traded FX Instruments overdbunter via voice @lectronic means and a
class of ‘exchange purchasers’ who tradedistfruments on exchanges, such as the Chicago
Mercantile Exchange (‘CH’).” Counsel in theNyplaction have representedR®@REXcounsel
that theNypl plaintiffs were neither “OTC purchasensdr “exchange purchasers” as defined in
the FOREXsettlement agreements, and that theyndidintend for their class to overlap with
those iNFOREX Hausfeld Decl. 11 5-6. As thgypl plaintiffs elaborate: “Thélyplend-user
purchases of foreign currency for end-uses, wke tkelivery of foreign currency for purchasing
goods and services are completely diffefemin the computer generated [electronic

communication networkfX spot trading in th&X market.” Pls.’ Br. 3.



Defendants’ motion “seeks confirmation thia¢ [Preliminary Approval] Order enjoins
Nypl from prosecuting this action pending thisutt’'s determination whher to finally approve
theln re FXsettlements.” Defs.’ Br. 8. Based on the class definitions in the two cases and the
foregoing representations of tROREXandNypl plaintiffs, theNypl plaintiffs are not included
in theFOREXsettlement classes. Without any appaerlap in membership between the
NyplandFOREXclasses, the injunction in tR®REXPreliminary Approval Order does not
extend to thé\ypl plaintiffs. Defendants’ motiofor a stay is therefore denied.

B. Motion to Consolidate

Alternatively, Defendants ask that this case be consolidated wiFQR& Xaction. For
the following reasons, Defendahtequest is granted in gaand the two actions are
consolidated for discovery. The issue of whetiypl andFOREXshould be consolidated for
trial can be addressed later.

Pursuant to Federal Rule of Civil Procegld®, “[i]f actions befor¢he court involve a
common question of law or fact, the court may:j¢ln for hearing or trial any or all matters at
issue in the actions; (2) consolidate theardj or (3) issue any other orders to avoid
unnecessary cost or delay.” Fed. R. Civ. P. 42(ahe Rule should be prudently employed as a
valuable and important tool of judicial adnstration, invoked to expetei trial and eliminate
unnecessary repetition and confusio®&vlin v. Transp. Commc’ns Int’l Unipd75 F.3d 121,
130 (2d Cir. 1999) (internal quotation marks and citations omitt@djrict courts are afforded
“broad discretion” to make consolidation determinatiof@hnson v. Celotex CorB99 F.2d
1281, 1284 (2d Cir. 1990).

The core allegations in both tROREXandNypl complaints describe the same conduct

by Defendants. The time period covered byNlgpl action (from Januarg, 2007), falls within



the time period for thEOREXaction (from January 1, 2003), and each ofNlgpl defendants

are named defendants in tR@REXmatter. The primary differences between the two cases are
the definitions of the classes each purportsotcer, and the manner in which their respective
class members would have to establish causafinre to the abundance of common questions of
law and fact between the two cases, pre-trial alohetion under Rule 42 igppropriate.

Plaintiffs’ arguments in opposition to consolidat are unavailing. Plaintiffs argue that
consolidation is inappropriate because prilary approval was grarddor the settlement
agreements in theOREXaction only one day after they waretified of the hearing, and due
process requires their fuller parpation. To the extent Plaintiffear that their claims will be
released at the final fairness hearing, their caetinability to participate in the approval process
negates their due process claim. “The fundaateaguirement of due pcess is the opportunity
to be heard ‘at a meaningful time and in a megiul manner,” and Plaiifts retain the ability
to object to the settlement agreementsanticipate in the fial fairness hearingViathews v.
Eldridge, 424 U.S. 319, 333 (1976) (quotiAgmstrong v. Manzad380 U.S. 545, 552 (1965));
see alsdManual for Complex Litigatio® 21.634, p. 322 (4th ed. 2004) (describing procedures
for fairness hearings). Afiscussed above, however, thgpl plaintiffs’ claims are unlikely to
be released by any final approvaltioé settlements if the classedFHO@REXandNypl are defined
so as to avoid overlapping membership.

Plaintiffs also argue that the cases shoutdaie separate because their claims rest on
different factual allegations, and because thedases are in differentagjes of preparation.

The only suggested factual differengestain to what Plaintiffs deribe as differences in “the
impact and injury” suffered by foreign exchangeders versus those who purchased foreign

currency as “end users.” While tNgplandFOREXplaintiffs may requiraifferent proof of



causation and damages, discovery intovdr@us co-conspiratarsonduct -- and the
determination of this conduct’s legalityare common to both cases. Any prejudice to
consolidation may be addressedjétessary, through separate triddeeFed. R. Civ. P. 42(b)
(“For convenience, to avoid prejudice, oretxpedite and economize, the court may order a
separate trial of one or moseparate issues . . . .").

Consolidation also will not prejudice Plaiifgi ability to conduct discovery or cause
undue delay. Although tHeypl defendants have reached settlemenEOREX discovery into
the alleged conspiracy in the foreigrce&ange markets is ongoing, and the setth@REX
defendants will be subject to non-party discovery if the settlement agreements gain final
approval. Finally, even if discovery in tROREXactions has until now focused on the impact
on FX traders, discovery into end us&rould not delay prosecution of tNgpl plaintiffs’
claims, as they have yet to begin discgver

1. CONCLUSION

For the foregoing reasons, the motion for a dyENIED and the motion to consolidate
is GRANTED in part. The Clerk of Court isrdcted to close the motion at Dkt. No. 97 and
consolidate this case for discoveritwCase No. 13 Civ. 7789.

SO ORDERED.

Dated: June 8, 2016
New York, New York
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LORI(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE




