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VERNON S. BRODERICK, Unite&tates District Judge:

Currently pending before me are Plaintifff®tion to remand the action to Connecticut
Superior Court, (Doc. 22), and Defendant’stimio to dismiss the complaint as precluded under
Securities Litigation Uniform Standards Act (“SLUSA”), 15 U.S.C. § 78bb(f), (Doc. 55).
Because Plaintiff's claims are precluded3iyUSA, Defendant’s motion to dismiss is
GRANTED, Plaintiff's motion to remand BENIED, and the case is DISMISSED.

I Backaround

Certain of the factual and praberal history of this case is sleibed in my prior opinion,

Zweiman v. AXA Equitable Life Ins. Cd46 F. Supp. 3d 536 (S.D.N.Y. 2015), familiarity with
1
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which is assumed. Briefly, Plaintiff purchasau AXA equitable varidle annuity contract,

which is a “tax-deferred retirement vehicle tadows an individual t@hoose from a selection

of investments and then pays thdividual a level of income in teement that is determined by
the performance of such investmenttd’ at 541-42. $eeCompl. 11 5, 99 The contract value
of Plaintiff’'s variable annuityvas initially invested in an AXAseparate account,” subject to the
laws of New York StateZweiman 146 F. Supp. 3d at 541. (Compl. 11 5, 9-13.) Section 2.04
of the Contract provided that AXA had the righstibject to compliance with applicable law,” to
make certain material changes to the accouttgeiman 146 F. Supp. 3d at 542SeeCompl.

1 14.) Section 2.04 also providetH[i]f the exercise of thesaeghts results in a material
change in the underlying investment ddeparate Account,” AXAvas required to notify
O’Donnell that it had done sd&eeZweiman 146 F. Supp. 3d at 542.

In May of 2009, AXA introduced a volatility magament strategy designed to tactically
manage equity exposure to Standard & Poor&d&iimpanies based on the level of volatility in
the market.Zweiman 146 F. Supp. 3d at 542SdeCompl. § 15.) New York Insurance Law
Section 4240(e) required AXA to file with the Né&fork State Department of Financial Services
(“DFS”) a request to amend andstate its Plans of Operationrfany changes that AXA made to
its separate accountgweiman 146 F. Supp. 3d at 543S¢eCompl. 1 17.) In March of 2014,
AXA entered into a consent order with DFS, pursuant to which DFS determined that AXA had
failed to adequately inform and explain filan change in its DFS filings and to its
policyholders.Zweiman 146 F. Supp. 3d at 543-44SgeCompl. § 22.)

In 2014, four putative class actions, inchuglione filed by O’Donnell, were commenced

L“Compl.” refers to the Class Action Complaint filed by Plaintiff on or about August 28, 2015, in the Connecticut
Superior Court, Judicial District of New Haven, Case No. NNH-CV15-6056844-S, capRitetd T. O'Donnell,

on behalf of himself and all others similarly situated v. AXA Equitable Life Insurance Co(fpamplaint”).

(Doc. 1 at 1; Doc. 1-1.)



in the Southern District of New Yk after the consent order issuedll four plaintiffs

voluntarily dismissed those casearly in the litigation.Zweiman 146 F. Supp. 3d at 540.
Shortly thereafter, one of tlegiginal four plaintiffs, Jesea Zweiman, filecher second action
against AXA in New York SupreenCourt, Westchester Countid. On July 5, 2014, AXA
removed the action to the Southd®istrict of New York. Id. | dismissed that case on
September 30, 2015, as precluded by SLU&RAat 536. Plaintiff Zweiman filed a notice of
appeal on October 29, 2015, but gaeties filed a stipulation vitlrawing the appeal pursuant to
Federal Rule of Appellate Procedure &teNotice of AppealZweiman No. 14-cv-5012
(S.D.N.Y. Oct. 29, 2015ECF No. 40; Mandatgweiman No. 14-cv-5012 (S.D.N.Y. Feb. 10,
2016), ECF No. 41.

While theZweimanaction was pending, O’'Donnell broughts new putative class action
in Connecticut state court. The case waseamgbsntly removed to the federal court in the
District of Connecticut, (Doc. 1), and then traarséd to the Southern District of New York over
Plaintiff's objection, (Doc. 34) Plaintiff has moved to remand the action to state court, (Doc.
22), and Defendant has cross-moved to disthis&Complaint as precluded by SLUSA, which
provides for the dismissal of a covered clasadirought under state si&dry or common law.
For the reasons that follow, the case was battovable under SLUSA and must be dismissed.
See Hardy v. Merrill Lynch, Pierce, Fenner & Smith, 1dA&89 F. Supp. 2d 14, 17 (S.D.N.Y.
2001) (“If SLUSA applies, then the remowaas proper and the staliaw claim must be
dismissed. If SLUSA does not apply, then the Court must remand thiocéesek of federal

subject matter jurisdiction.”).

2 Zweiman v. AXA Equitable Life Insurance 0do. 14-CV-3128 (S.D.N.Y. May 2, 2014);Donnell v. AXA
Equitable Life Insurance CoNo. 14-CV-2209 (S.D.N.Y. Mar. 8, 20148wallow v. AXA Equitable Life Insurance
Co,, No. 14-CV-3505 (S.D.N.Y. May 15, 2014)abral v. AXA Equitald Life Insurance CoNo. 14-CV-3715
(S.D.N.Y. May 23, 2014).



II. Discussion

This case is not materially different from th&eimanaction, and | rely here on the
reasoning contained in my decisidismissing that action. Plaintiff attempts to distinguish his
case principally in the following ways: (1) unlike tBeeimancomplaint, there are no
allegations of “misrepresentation or omissiom’the part of AXA to DFS or the policyholders,
and O’Donnell makes no such concession; ()@nell does not allege that AXA breached its
contract by failing to notify him of anything; (8ven assuming there were misrepresentations or
omissions made, they were not “in connectiotih” a securities trasaction, and O’'Donnell
makes no such concessions; and (4) O’Donnell doeseek to represea “holder class.” $ee
Pl.’s Br. 1-3.f These arguments are without merit.

The contract claim here is esgally identical to the claim iZweiman As in the
Zweimancase, Plaintiff’'s contract claim is presad on the assertion that AXA breached the
contract by implementing a material changéh® policy without obtaining prior approval, in
violation of New York Insurance Law 8 424G dathus in violation of the contractS€éeCompl.
19 16-17, 19, 21, 31.) Plaintiff's obfuscatioteatpts notwithstanding, the alleged breach is
entirely based on the allegatitmat AXA implemented the policghange withoutobtain[ing]
the requisite permission to make material charigehe various policies.” (Compl. § 16.) As a
result, Plaintiff alleges, “AXA’s secrend improper implementation of its ATM Strategy
damaged plaintiff and the other class membersabse the benefits to which they are entitled
under the variable annuity policiesveabeen improperly reduced.1d( § 24.) The phrase

“AXA’s secret and improper implementation” besfxs omission. Such omission is necessary

3“Pl.’s Br.” refers to Plaintiff's Memorandum of Law in Support of Plaintiff's Pending Motion to Remand. (Doc.
54.)



for O’Donnell to maintain his contractaims. For the reasons statedwweiman | construe the
Complaint as alleging a “misrepreseraator omission” on the part of AXASee Zweimari46
F. Supp. 3d at 545-49. It makes no difference that O’Donnell, unlike Zweiman, does not
concede that AXA made misrepresentations orssions to DFS; the omissi is essential to his
contract claim.See In re Kingate Mgmt. Ltd. Litjg/84 F.3d 128, 149 (2d Cir. 2015) (“[I]f the
success of a claim depends on conduct specifi&l WSA, and the defendant was complicit in
that conduct, the claim is covered by SLUSA etrevugh plaintiffs havartfully avoided using
SLUSA's terms.”).

Plaintiff also attempts to distinguigtweimanby arguing that hdoes not claim that
AXA failed to notify policyholders of the materiehange, only that AXA violated the law (and
thus the contract) by implementing the changéavit prior approval. (Pl.’s Br. 14-15.) Again,
this argument was considered and rejectedlngiman as AXA’s alleged failure to obtain
proper approval prior to makingetimaterial change” was a vidian of the contract precisely
and solely because the policyholders lacked notsae Zweimaril46 F. Supp. 3d at 548-49.

In Zweiman | considered the language “in contiea with” the purchase or sale of
covered securities in light dferrill Lynch, Pierce, Fenne& Smith Inc. v. Dabit547 U.S. 71
(2006) andChadbourne & Parke LLP v. Troic&34 S. Ct. 1058 (2014), asdncluded that “the
fraud must be of the type that is materiaséoneone other than the fraudster to buy, sell, or hold
a covered security; and, if sayaclaim involving that transactn (or lack thereof)—regardless
of whether the plaintiff herself was induced to take a position—is precludadeiman 146 F.
Supp. 3d at 550. | therefore rejected the amnirthat SLUSA was inapplicable on the ground
that Zweiman had purchased the security gadhe policy change iquestion, because the

decision to hold, as opposed to purehassell, is covered by SLUSAd. Plaintiff claims that



he does not seek to represent a “holder ¢lass rather individualsvho had previously
purchased AXA policies that were subsequesitilgject to the policy @nge, and who could not
or would not have done anything differently haeltiheceived notice of the change. (Pl.’s Br.
15-18.) The fact that O’Donnell de@ot seek to represent a haoldkass is beside the point.
Again, as explained idweiman the only contract provision allegjg violated was the term that
the policy change must conform with applicalale, and the only applicable law plausibly
violated was the disclosure requiremengettion 4240. Had AXA complied with Section
4240, DFS “may have required that the exispogicyholders affirmatively opt in to the
[volatility management strategy].Zweiman 146 F. Supp. 3dt 544. In other words, AXA was
permitted to make the material changes it did under the policy; the only alleged breach was
noncompliance with Section 4240, thereby avoidingrprotice. O’Donnell’'s argument that he
would not have changed his position had he beéfigtbof the policy changes both immaterial
and undermines his entire contract claimthesonly alleged harm as a result of the

noncompliance was failure to provide notice ptthe otherwise perissible policy changé.

4 Indeed, if Plaintiff and the class he seeks to represent would have done nothing differently hecktheg notice
of the policy change, they could not have possibly suffered any damage, which is riguargdbreach of contract
claim. The alleged breach that AXAolated the law (and thus the contract) by implementing the change without
getting “requisite permission to make material changes” could not have, by itself, caused Plaint&ntabed.

Had DFS known of the changes, it might have required policyholders like Plaintiff toaffiety opt in; but if
Plaintiff would not have altered hisviestments upon receiving such noticeshffered no harm as a result.
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III. Conclusion

Accordingly, Plaintiff's motion to remandDoc. 22), is DENIED, Defendant’s motion to
dismiss, (Doc. 55), is GRANTED, and tbase is DISMISSED with prejudice.
SO ORDERED.

Dated: March 30, 2017
New York, New York

Vernon S. Brodeuck
United States District Judge



