Rubenstein v. vTv Therapeutics, Inc. et al Doc. 33

USDC SDNY
UNITED STATES DISTRICT COURT SHICTETSL
SOUTHERN DISTRICT OF NEW YORK ELECTRONICALLY FILED .
""""""""""""""""""""""""""""""""""""""" % DOC#
AARON RUBENSTEIN, } DATE FILED: __3/30/201
Plaintiff,

15-CV-9752 (VSB)
_V_
MEMORANDUM AND OPINION

vTv THERAPEUTICS, INC.,
Nominal Defendant,

RONALD O PERELMAN, MACANDREWS:
& FORBES INC,, :

Defendants.

Appearances:

Miriam Tauber
Miriam Tauber Law PLLC
New York, New York

David Lopez

Law Offices of David Lopez
Southampton, New York
Attorneys for Plaintiff

Jonathan L. Hochman

Schindler Cohen & Hochman LLP

New York, New York

Attorneys for Nominal Defendant vTv Therapes Inc. and Defendants Ronald O. Perelman
and MacAndrews & Forbes Incorporated

VERNON S. BRODERICK, Unite&tates District Judge:

Plaintiff Aaron Rubenstein, an owner @csirities of vTv Therapeutics Inc. (“vTv
Therapeutics” or “Therapeutics”), brings thistion against Defendants Ronald O. Perelman and
MacAndrews & Forbes, seeking disgorgemenpuriported short-swingdding profits pursuant
to Section 16(b) of the Securities Exchangé &c1934, 15 U.S.C. § 78p) (“Section 16(b)"),
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which prohibits purchases and sales of securities by corporate insiders within a six-month
matching period. Defendants argue that the tramsfeecurities at issugere fixed pursuant to
an earlier contract, and thus r@oSection 16(b) violation. Becsel Plaintiff has failed to plead
facts sufficient to show a sabé a security within the six month period, Defendants’ motion to
dismiss is GRANTED and Plaiffts claim is DISMISSED.

I. Factual Backaround?

On December 30, 2014, Defendants enteramaretter Agreement with third party,
Adnan M.M. Mijalli, pursuant to which Mjalli sold to Defendants his minority interest in two
companies: TransTech Pharma, LLC and High Point Pharmaceuticals, LLC. In exchange for his
minority interest, Mjalli received a cash paymeh$7.5 million, as well as the right to receive
6% of the value of those companiesdater time. (Ltr. Agmt. 88 2(a), 3(&).Jhe Letter
Agreement set the terms by which the 6% valuddabe distributed, whether it be by sale, an
IPO, a merger, or by atinuing operations. Id. 8 2(a)-(k).) In the case of an initial public
offering (“IPQ”), it stated that Defendants “shall. make a payment to Mjalli in the common
equity securities of the IPO Entity in an amoaqual to six percent (6%) of the common equity

of the IPO Entity.” [d. 8 2(i).) The Letter Agreement provided that “Mjalli shall be paid . . .

! Because this is a motion to dismiss, the followingsface drawn from Plaintiff'second amended complaint.

(Doc. 18.) | assume all the facts to be true, aadvaill reasonable inferences in Plaintiff's fav@ee Kassner v.

2nd Ave. Delicatessen Iné96 F.3d 229, 237 (2d Cir. 2007). My reference to these facts should not be construed
as a finding as to their veracity, and | make no such findings.

2“Ltr. Agmt.” refers to the letter agreement dated December 30, 2014 bed&ed TP Holdings LLC,

MacAndrews & Forbes Incoguated, TransTech Pharma,C, High Point Pharmaceutls, LLC, and High Point
Clinical Trials Center, LLC, on the one hand, and AdiiN. Mjalli, Ph.D., Sam’s Investments, LLC and Oasis
Investments, LLC, on the other. (Doc. 24-1.) Theeteagreement is not attached to the second amended
complaint. However, a complaint is “deemed to include any written instrument attached to it as an exhibit or any
statements or documents incorated in it by referenceChambers v. Time Warner, In@82 F.3d 147, 152 (2d

Cir. 2002), as well as documents upon which “the damprelies heavily upon its terms and effect, thereby
rendering the document integral to the complaiNtg¢osia v. Amazon.com, In&34 F.3d 220, 230 (2d Cir. 2016)
(citation omitted). Therefore, | consider the Letter Agreenasnit is incorporated by reference into the second
amended complaintSeeSecond Amended Complaint, Doc. 18 (“SA@"11 (“Defendants . . . [had an] obligation

to sell securities to the third party . . . under a pretiegisgreement between the Defendants and the third party.”).



simultaneously with the consummation” of any IP@lI. § 2(j).) In whatever way the
companies were to be valued, Defendardslad/ transfer the 6% value to MjalliSée id.
§ 2(a)-(k).)

vTv Therapeutics, Inc. was a successor company to TransTech Pharma, LLC and High
Point Pharmaceuticals, LLC. vTv Therapeutics held its IPO on July 29, 2015. (SAC { 11.)
According to the second amended complaipgn the IPO of vTv Therapeutics, Defendants
“became obligated to sell 1,344,186 shares, raptess, of the Class A Common Stock of vTv
Therapeutics, which Defendants had received in connection with the IPO, to [Mjddi])” The
second amended complaint characterizes the IP@asulfillment of one of several alternative
contingencies or conditions precedent giving risBéfendants’ obligation to sell securities to
[Mjalli] under [the Letter Agreement].”1d. 1 11.) It further allegethat “[t]he fixing of the
obligation to sell vTv Theragutics securiti® upon the IPO . . . converted Defendants’
conditional or contingent corctual obligation with respect the sale of vTv Therapeutics
securities to [Mjallilinto a derivative securitycharacterized as a ‘put equivalent’ position under
applicable SEC Rules, and deemed a ‘sale’ ofisiges under Section 16(b) at the time of the
IPO on July 29, 2015.”1q. T 12.)

Defendants subsequently purchased vTv dpeutics stock on trepen market between
August 2015 and January 2016d. (' 14-17.) During all relevant times, Defendants were the
beneficial owners of more than 10% of the common stock of Therapeutc¥. 5()

I1. Procedural History

Plaintiff brought this action on behalf wTv Therapeutics by filing a complaint on
December 14, 2015. (Doc. 1.) Plaintiff twice amended his complaint. (Docs. 6, 18.)

Defendants sought a pre-motion conference taidstheir proposed motion to dismiss, (Doc.



19), and Plaintiff responded on June 2, 2016, (R6%. On June 15, 2016, | held a pre-motion
conference during which | set a briefing schedutedfefendants’ motion to dismiss. (Doc. 25 at
18-19.) Thereafter, on July 15, 2016, Defenddited their motion to dismiss the second

amended complaint, together with a Declarabbdonathan L. Hochman, which attached a copy

of the Letter Agreement. (Docs. 22-24.) Plaintiff filed his response papers on August 29, 2016
after being granted an extension of time, (Docs. 28, 30-31), and Defendants filed their reply brief
on September 19, 2016, (Doc. 32).

III. ApplicableL aw

A. Standard of Review

To survive a motion to dismiss under Fedi®ale of Civil Procedure 12(b)(6), “a
complaint must contain sufficient factual matter, acatpketrue, to ‘state a claim to relief that is
plausible on its face.”Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)). A claim will hatfacial plausibility when the plaintiff
pleads factual content that allows the court to dimeweasonable inference that the defendant is
liable for the misconduct allegedld. This standard demands “more than a sheer possibility
that a defendant has acted unlawfullyd’. “Plausibility . . . dependsn a host of considerations:
the full factual picture presented by the complaime, particular cause of action and its elements,
and the existence of alternative explanationslsaous that they render plaintiff's inferences
unreasonable.’L-7 Designs, Inc. v. Old Navy, LL.647 F.3d 419, 430 (2d Cir. 2011).

A complaint need not make “detailed factalégations,” but it must contain more than
mere “labels and conclusions” or “a formulaicitation of the elements of a cause of action.”
Igbal, 556 U.S. at 678 (internal quotation marks ordjtteAlthough all allegtions contained in

the complaint are assumed to be true, thsttés “inapplicable to legal conclusiondd.



B. Section 16(b) of the Securities Exchange Act

Section 16(b) of the Securities Exchange Act provides as follows:
For the purpose of preventing the unfair use of information which
may have been obtained by suchdigcial owner, director, or
officer . . ., any profit realized by him from any purchase and sale,
or any sale and purchase, of any equity security of such issuer
(other than an exempted secuyity . within any period of less
than six months, . . . shall inuredaad be recovebde by the issuer,

irrespective of any intgion on the part of such beneficial owner,
director, or officer in enteringto such transaction . . . .

15 U.S.C. § 78p(b). In other words, to prevestdar abuse, an insiders’ so-called “short swing
profits” are subject to disgorgeent. Statutory insiders ingle directors, officers, and
“beneficial owners” of more than 10% afcompany’s registered securitidd. § 78(a)(1), (b).
Because Section 16(b) is “intended to prevent the defined insiders from profiting from short-
swing variations in share price,” it “imposes adthiability rule for disgorgement of profits.”
Lowinger v. Morgan Stanley & Co. LL.841 F.3d 122, 129 (2d Cir. 28]l Section 16(b) thus
“operates mechanically, and makes no moralrdisbns, penalizing tectical violators of pure
heart, and bypassing corrupt insiders who skirt the letter of the prohibititegima Power Co.
v. Dow Chem. Cp136 F.3d 316, 320-21 (2d Cir. 1998).

Liability under Section 16(b) gires “(1) a purchase and @)ale of securities (3) by a
statutory insider (4) within a six-month periodRoth v. Solus Alternative Asset Mgmt, L4
F. Supp. 3d 315, 321 (S.D.N.Y. 2015) (citiRgth v. Goldman Sachs Grp., In€¢40 F.3d 865
869 (2d Cir. 2014)). “Financial instruments tdatnot fall squarely into this framework are to
be construed narrowly to favor the insider becaugbeostrict-liability natue of Section 16(b).”
Donoghue v. Patterson Cos., In890 F. Supp. 2d 421, 424 (S.D.N.Y. 2013).

Due to the “growing complexities of finaiat transactions,” the Second Circuit has

acknowledged two guiding principles in Section 16(ib@rpretation: first, given the breadth of



the statutory terms “purchase” and “sale,” whichvé the potential to&ach many transactions
not ordinarily deemed a sale purchase,” “courts have propeasked whether the particular
type of transaction involekis one that gives rige speculative abuse Goldman Sachs740
F.3d at 869-70 (quotingern Cty. Land Co. v. Occidental Petroleum Coddl U.S. 582, 593-
94 (1973)). Second, rules promulgated by the S&@essing the “increasing use of instruments
and transactions that do not fit comfortably iBtection 16(b)’s simplistic scenario of purchases
and sales of common shares,” are given defereldcesee Roth ex rel. Beacon Power Corp. v.
Perseus L.L.G 522 F.3d 242, 249 (2d Cir. 2008).

IV. Discussion

In this case, there is no dispute that Defnts owned more than 10% of the common
shares of Therapeutics at the time of the IR@s also not disputed that Defendants purchased
shares of Therapeutics between August 2015]Jandary 2016. Plaintiff alleges that the
post-IPO transfer of Therapeutics shares fidefiendants to Mjalli constituted a “sale” under
Section 16(b) such that it should be “matchedh Defendants’ subsequent purchases under
applicable SEC rules. (SAC 1 17-19.) Hiere, the only issue is whether Defendants’
transfer of securities thljalli was a “sale” undeBection 16(b). | agree with Defendants that the
transfer here was not a sale because afzfiets were contractually bound by the Letter
Agreement entered into on December 30, 20Jgtdwide Mjalli with the 6% “of the common
equity of the IPO Entity” in the event of an IPO. (Ltr. Agmt. § 2(i).)

Plaintiff points to Defendants’ SEC filingsflecting “actual receipt” of shares in
connection with the IPO as evidermfetheir ownership, (Pl.’s Biat 5), but ownership in this
context “does not turn on thmssession of a share certificatather, “issuance of a share

certificate is merely an indicium of ownershiddonoghue v. Local.com CotpNo. 07 Civ.



8550(LBS), 2009 WL 260797, at *3 (S.D.N.Y. Feb2809). In determining when the sale
occurred, the “critical moment” is the “poiat which the investdoecomes irrevocably
committed to the transaction and, in addition,arger has control over the transaction in any
way that could be turned to spedita advantage by the investorPrager v. Sylvestri449 F.
Supp. 425, 431-33 (S.D.N.Y. 1978).

Here | find that Defendants were “irrevocablyund” to transfer the shares at the time
they agreed to the terms of the Letter égmnent, which contractually committed them to
providing the predetermined value in setes in the event of an IPOS¢eltr. Agmt. 8 2(i).)

By transferring the shares, Defendants were merely satisfying a term in the Letter Agreement
that had been contracted foveeal months prior, and over whi¢hey had no control. Other
decisions from this District uniformly support thiew that the relevardate of sale in this

context is the date of the contract’'s executi8ee Pattersqro90 F. Supp. 2d at 426 (holding

that date of contract executiaather than date of settlement, was operative date for purposes of
Section 16(b))Chechele v. PerlingNo. 11 Civ. 0146(PAC), 2012 WL 1038653, at *4-5
(S.D.N.Y. Mar. 29, 2012) fgnting motion to dismisahere transfer of shares on settlement date
“dependent upon formulas which were set two tedhyears earlier, whethe insiders] entered
into the agreements,” and there was umlosequent modification of the formulaajf'd 758 F.3d

463 (2d Cir. 2014)Donoghue v. MurdogkNo. 13 Civ. 1224(PAE), 2013 WL 4007565, at *9
(S.D.N.Y. Aug. 6, 2013) (rejectinggument that transfer of ales was a sale because the
insider had “lost any ability toontrol” transfers pursuant terms of earlier contraciponoghue

v. Centillium Commc’ns IncNo. 05 Civ. 4082(WHP), 2006 WE75122, at *5 (S.D.N.Y. Mar.

28, 2006) (concluding that there svao Section 16(b) sale where insider was obligated to



transfer shares pursuant to eartontract and the only opportunitymanipulate the transaction
or exploit insider knowledge wasthie time of that contract).

Plaintiff argues that Defend&s were not “irrevocably bound” until the IPO because, up
until that point, they were not obligated to transfecurities. In other words, because it was not
certain that an IPO would occur at all, Defemdacommitment to transfer the securities (as
opposed to cash) was not fixed. The contiaets leave open the possibility of different
methods of payment if an IPO did not occur.wdger, even if the occurrence of an IPO were
considered a floating term, “the transaction isragt from Section 16(b) liability at settlement
as long as the insider is irrevocably obligated ttesa transaction at artain date and have the
price calculated by a pre-set formuldatterson 990 F. Supp. 2d at 426. Because the Letter
Agreement explicitly mandated thransfer of 6% of the commomyeity in the event of an IPO,
Defendants were irrevocably bound to those teahtle time they entered into the Letter
Agreement.

For the same reason, when Defendants catog@ossession of the subject securities,
they were not the “beneficial owners” of the setiesi as they lacked pipecuniary interest in
them. Section 16(b) requires that the securittéssue be beneficially owned by the insider.
See Feder v. Fros220 F.3d 29, 33-34 (2d Cir. 2000). Theme'beneficial owner” means “any
person who, directly or indirectly . . . has or sharelirect or indirect gcuniary interest in the
equity securities.”ld. (quoting 17 C.F.R. § 240.144a)(2)). “Pecuniary irerest” is defined as
“the opportunity, directhor indirectly, to profit or share iany profit derived from a transaction
in the subject securities.ld. (quoting 17 C.F.R. 8 240.16a-1(a)(2)(i)). Because Defendants
were bound by the Letter Agreement to provide the fixed amount to Mjalli, they lacked any

pecuniary interest in the subjesgicurities at the time of thansfer, and were therefore not



beneficial owners. Any and abnsideration Defendants receivacexchange for the securities
was tendered at the time of the Le#dg@reement, months prior to the IPC5ee Local.com
Corp, 2009 WL 260797, at *3 (it is a “general ruleattiprivileges and rights of ownership are
gained once the full consideration hagb tendered for the security”).

Plaintiff also argues that the IPO was aaterial condition precedent” to the agreement
such that the agreement was revocable until it was satfsfldus is clearly false, as the Letter
Agreement contemplates Mjalli’'s paymentlre event of no IPO, and, in any event, the
economics of transaction were locked-in by the Letter Agreement and neither party could back
out. The cases Plaintiff cites are not to the i@gtsince in each casae or both parties could
back out or alter thsubject transactionSee Champion Home Builders Co. v. Jeffrd88 F.2d
611, 618 (6th Cir. 1974) (because either contnggpiarty could have backed out of the deal

prior, defendant not entitled rely on earlier dateBtella v. Graham-Paige Motors Corf232

3 Plaintiffs point out that the 1,344 @8hares transferred actually amouriess than 6% of the shares received by
Defendants, and assert that the “arittios implication is that a pre-existing debt from the Defendants to Dr.
Mijalli was cash-settled (e.g., by withholding a number shares valued at the IPO price equal to the discharged
debt).” (PI. Br. 1 n.1.) However, tiensfer of less than 6% the shares was the result of pre-set terms in the
Letter Agreement, which states that 8% was subject to § 1(e), requiring the payoff of certain pre-existing notes.
(Seeltr. Agmt. § 1(e) (“[I]f Mjalli is entitled to receive any proceeds under Sec#psuch amounts, up to the 2009
Note Repayment amount, with respect to the 2009 Note, and the 2010 Repayment Amotegpedthto the 2010
Note, shall be retained by TTP or HPP, as applicablepaidadto Holdings in satisfaction of the 2009 Note and the
2010 Note . . .."). Although Plaintiff also assertatthe “lacks information necessary to evaluate” whether
additional consideration was transferred from Defendants adliMdp or after the IPO, (Ps Br. at 4-5), there is
nothing in the second amended complaint to sughasany additional consideration was received.

41n his original pre-motion letter and during the pre-mitonference, Plaintiff arguakat the Letter Agreement
provided that, in the event of an IPO, Defendants hadgtien of either issuing stock or paying the 6% in cash
equivalent. That is incorrect. The Letter Agreement explipithywides that “[if] there ign IPO . . . [Defendants]

shall or shall cause the IPO entity to make a paymewjdth in the common equity securities of the IPO entity in

an amount equal to six percent (6%) of the common eqfiitye IPO Entity.” (Ltr. Agmt. § 2(i).) | read this
language to mean that payment could only occur “in the common equity securities.” Indeed, Plaintiff appears to
have abandoned the argument that Defendants had the option of paying the 6% in cash edGeeRins. Br. at

3.) Nevertheless, a failure éxercise the option to settle a pre-contracted settlement in cash as opposed to stock is
not considered a Section 16(b) event in this Circede Magma Powget36 F.3d at 325 (“A failure to purchase . . .

is not a sale.”)Donoghue 990 F. Supp. 2d at 427 (explaining tNetgma Powefprecludes consideration of the
option to settle in cash as a ‘purchase’ where the insider did not exercise the obtisdtck 2013 WL 4007565,

at *9; Centillium, 2006 WL 775122, at *5.



F.2d 299, 302 (2d Cir. 1956) (term in letter agreahprovided that insider could terminate if
unable to secure financingftorales v. Gulf Energy & Dev. CoyNo. 77-F-165, 1977 WL
1052, at *2 (D. Colo. Oct. 4, 1977) (neither gdvbund because insider was first required to
register shares before phese considered final).

Finally, Plaintiff is unable to point to arspeculative abuse that would result from the
type of transaction agreement here. Thereasr&ason for the application of Section 16(b) to a
transaction that poses no dangdatever of insider abuseBlau v. Lamb363 F.2d 507, 519
(2d Cir. 1966). “[I]t would seem to follow that order to avoid ‘purpadess harshness’ a court
should first inquire whether a given transacionld possibly tend to accomplish the practices
Section 16(b) was deapied to prevent.ld. “The two primary ‘indices’ used for measuring the
potential for speculative abuse are (1) thimd@ant’s access to inside information (as
distinguished from possession gf &nd (2) the defendant’s abylto influence the timing and
circumstances of the transaction at issu@lagues v. lcahnNo. 1:15-cv-2476-GHW, 2016 WL
1178777, at *14 (S.D.N.Y. Mar. 23, 2016) (quotidgnoghue v. Cas. Male Retail Grp., Inc.
375 F. Supp. 2d 226, 231-32 (S.D.N.Y. 2005)).

Plaintiff suggests that, “[a]s controllingateholders with representation on the vTv
Board, Defendants certainly had the ability touefice the timing and price of the IPO.” (Pl.’s
Br. at 24 (emphasis omitted).) But, exassuming Defendants could manipulate whether and
when the IPO occurred, this has nothing to do Bitlstion 16(b), which is aimed at preventing
the use of insider information “as a basisgarchasing or sellinghe issuer’s equity securities
at an advantage over persons with whom they tra@abzdzinsky v. Zell/Chilmark Fund, L.P.,
156 F.3d 305, 308 (2d Cir.1998) (emphasis addedgtich 16(b) was not designed to prevent

whether an IPO happens in the first instanBee Pattersqrd90 F. Supp. at 426 (“[T]he

10



relevant kind of insider influence targetey Section 16(b) is the use of informational
advantages to generate profits, thet use of market paw to drive up shargrice improperly.”).
Plaintiff provides no explanation of how the tracson would lead to the type of short-swing
speculation or speculative abuse contemplated by Section H#b)Olague2016 WL
1178777, at *14-15 (“What is missing . . aisy argument explaining how any element of
Defendants’ transaction . . . sh®wndicia of speculative abuséthin the 6 month short-swing
window.”).

V. Conclusion

For the foregoing reasons, Defendants matiodismiss, (Doc. 22), is GRANTED and
the second amended complaint is DISMISSKEI prejudice. The Clerk of Court is
respectfully directed to enter final judgmémtfavor of defendants and close the case.
SO ORDERED.

Dated: March 30, 2017
New York, New York

Vernon S. Brodenck
United States Distriet Judge
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