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UNITED STATES DISTRICT COURT EE)ECCUTI\IQ%I\II\I-II—CALLY FILED
SOUTHERN DISTRICT OF NEW YORK DOC #:
_____________________________________________________________ X :
. 6/6/2018
RAMON MORENDO, et al., : DATEFILED. 600
Plaintiffs,
-against- : 15 Civ. 9936 (LGS)
DEUTSCHE BANK AMERICAS HOLDING : OPINION AND ORDER
CORP., et al., :
Defendants.:
____________________________________________________________ x

LORNA G. SCHOFIELD District Judge:

Plaintiffs Ramon Moreno, Donald O’Hatan, Omkhar Arasartnam, Baiju Gajjar and
Rajath Nagaraja bring this actiordividually and as representativesa class of beneficiaries of
the Deutsche Bank Matched SavirijJan (the “Plan”), claimingnismanagement of their 401(k)
plan in violation of the Employee Retireméntome Security Act (“ERISA”), 29 U.S.C. § 1001
et seq. Defendants Deutsdb@nk Americas Holding Corg.Deutsche Bank Matched Savings
Plan Investment Committee, Deutsche Bank Americas Holding Corp. Executive Committee and
Richard O’Connell, the Plan Administrator, weofor partial summary judgment pursuant to
Federal Rule of Civil Procedure 56. For the follogvreasons, the motion is granted in part and
denied in part.

l. BACKGROUND

The following background is taken from the parties’ Rule 56.1 Statements and the
parties’ submissions on this motion. Familiakitith the case is assumed based on previous
opinions with respect to Defendants’ motiordismiss and Plaintiffs’ motion for class

certification. See Moreno v. Deutsche Bank Americas Holding Cbig. 15 Civ. 9936, 2016

! Deutsche Bank Americas Holding Corp. and its affiliates are referred to herein as “Deutsche
Bank.”
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WL 5957307, at *1 (S.D.N.Y. Oct. 13, 2016) (gtimg in part the motion to dismiss and
dismissing Count V and certain Deutsche Bank affiliates from all coliésgEno v. Deutsche
Bank Americas Holding CorpNo. 15 Civ. 9936, 2017 WL 386880&,*1 (S.D.N.Y. Sept. 5,
2017) (certifying a class under Federal Rofi€ivil Procedure 23(b)(1)(B)).

Briefly, Plaintiffs claim that Defendants vatkd their fiduciary duties under ERISA in
two principal ways relevant to this motigil) Defendants selected and retained Deutsche
Bank’s expensive and poorly performing proprietamytual funds as available investments to
participants in the Plan and (2) Defendaniieéato consider non-ntual fund investment
alternatives, such as lower casfparate accounts availabletber Deutsche Bank clients.

Four causes of action remain and aregaitein the Third Amended Complaint, the
operative complaint, lfe “Complaint”):

I.  Breach of ERISA duties of loyalty and prudence under ERISA 88 404(a), 29
U.S.C. § 1104(a)(1)(A)-(B), (D), forftering proprietary funds despite their
excessive fees and underperformance reatwther investments; failing to
investigate the possibility of separate@aats and collective trtss and failing to
monitor and control excessivecordkeeping fees paid ADP, Deutsche Bank’s
close business partner.

[I.  Prohibited transactions with a partyimerest, in violation of ERISA 88
406(a)(1), 29 U.S.C. § 1106(a)(1), basedoffering “high-cost investments that
generated revenue for Deutsche Bank.”

[ll.  Prohibited transactions with a fiduciaryviolation of ERISA §8§ 406(b)(1) and

(3), 29 U.S.C. 8 1106(b)(1) and (3)ged on offering mutual funds managed by

Deutsche Bank.

IV.  Failing to monitor fiduciaries, in viation of ERISA 8§ 409(a), 29 U.S.C. §
1109(a), in connection with the ottaleged ERISA violations.

Il. STANDARD
Summary judgment is appropriatdere the record establishes that there is no “genuine

dispute as to any material fact and the movaantgled to judgment as matter of law.” Fed.



R. Civ. P. 56(a). There is a genuine dispute asrtmterial fact “if the evidence is such that a
reasonable jury could return a verdict for the nonmoving padynderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (198&¢cordNick’s Garage, Inc. v. Progressive Cas. Ins.,@35
F.3d 107, 113 (2d Cir. 2017) (citations omitted).nf{Ddisputes over facts that might affect the
outcome of the suit under the governing laiV properly preclude the entry of summary
judgment. Factual disputes that are irval@ or unnecessary will not be countedliberty
Lobby, 477 U.S. at 248&ccord Saleem v. Corp. Transp. Grp., .84 F.3d 131, 148 (2d Cir.
2017).

The court must construe the evidence mlight most favorabléo the nonmoving party
and must draw all reasonable infeces in favor of the nonmoving partyiberty Lobby 477
U.S. at 255@accord Soto v. Gaude®62 F.3d 148, 154 (2d Cir. 2017) (citations omitted). When
the movant has properly supported its motion witldentiary materials, the opposing party must
establish a genuine issue of fagt“citing to particular parts of nwarials in the record.” Fed. R.
Civ. P. 56(c)(1)(A). “[A] party may not rely omere speculation or conjecture as to the true
nature of the facts to overcormaamotion for summary judgmentHicks v. Baines593 F.3d
159, 166 (2d Cir. 2010) (alteration in origlip(internal quotation marks omitte@gcord Dudley
v. N.Y.C. Hous. AuthNo. 14 Civ. 5116, 2017 WL 4315010,*a# (S.D.N.Y. Sept. 25, 2017)
(citations omitted).
II. DISCUSSION

Defendants seek summary judgment with eespo Counts Il and Il in their entirety,
and with respect to Counts | and IV to the exthat they are predated on the investment
options included in the Plan’s core lineupefendants do not seek summary judgment with

respect to Counts | and IV to the extent they predicated on failures to mitigate ADP



recordkeeping expenses.

A. Breach of Fiduciary Duty Claims (Counts | and 1V)

ERISA imposes both a duty of loyalty and a duty of c&ee29 U.S.C. § 1104(a)(1);
Cent. States, Se. & Sw. Areas Pension Fund v. Cent. Transp472d¢).S. 559, 570 (1985).

The duty of loyalty requires a fidiary to “discharge his duties with respect to a plan solely in
the interest of the participardsid beneficiaries and . . rfthe exclusive purpose of . . .
providing benefits to participantsd their beneficiaries; and .. defraying reasonable expenses
of administering the plan.” 29 U.S.C. 8§ 1104130A)(i)-(ii). Section 1104 requires “complete
loyalty to participants;” a fiduary must act “with an eyersgle to the interests of the
participants and beneficiariesRothstein v. Am. Int’l Grp., Inc837 F.3d 195, 208-09 (2d Cir.
2016) (internal quotations omitted).

The duty of care compels a fiduciary to acittwthe care, skill, prdence, and diligence
under the circumstances then prevailing thatual@mt [person] acting in a like capacity and
familiar with such matters would use in the conduct of an enterprise of a like character and with
like aims.” 29 U.S.C. § 1104(a)(1)(B). “[T]hssandard focus[es] on a fiduciary’s conduct in
arriving at an investment deasi, not on its results, and ask{ghether a fiduciary employed the
appropriate methods to investigate and detegrthie merits of a particular investmenkBénsion
Benefit Guar. Corp. v. Morgan Stanley Inv. Mgmt. I7d2 F.3d 705, 716 (2d Cir. 2013)
(second and third alteration iniginal) (internal quotation marks and citation omitted). Whether
a fiduciary acted with the requisite care “isasured according to the objective prudent person
standard developed in the common law of tris@@hao v. Merinp452 F.3d 174, 182 (2d Cir.
2006);accord Osberg v. Foot Locker, Ind.38 F. Supp. 3d 517, 551 (S.D.N.Y. 2015). “[U]nder

trust law, a fiduciary normally has a continuthgty of some kind to monitor investments and



remove imprudent ones.Tibble v. Edison Int;]1135 S. Ct. 1823, 1828-29 (2015).

“To state a claim for breach of fiduciary dutgder ERISA, a plaintiff must allege facts
which, if true, would show that the defendanted as a fiduciary, breached its fiduciary duty,
and thereby caused a loss to the plan at issRerision Benefit Guar.12 F.3d at 730.

In this case, there is a dispute of matdraat as to whether Defendants breached these
two fiduciary duties. Defendants seek sumnmadgment on the separageound that Plaintiffs
cannot establish “loss causation.” As describdavinethat argument is rejected. Defendants’
motion for summary judgment on the breathiduciary duty claims is denied.

. ERISA recoverable losses

Under ERISA, a fiduciary “who breaches dfigluciary] responsibiliies, obligations, or
duties . . . shall be personally liable to magked to such plan any losses to the plan resulting
from each such breach . ...” ERISA § 409, 29 0.8.1109. “ERISA does not define ‘loss’ as
that term is used in section 409Donovan v. Bierwirth754 F.2d 1049, 1052 (2d Cir. 1985);
accord Trs. of Upstate N.Y. Emg’Pension Fund v. Ivy Asset Mgnit31 F. Supp. 3d 103, 121
(S.D.N.Y. 2015) (tvy Asset Mgmt’). “Section 409, by providing for the recovery of losses,
primarily seeks to undo harm that may haverbeaused a pension plan by virtue of the
fiduciaries’ acts.” Bierwirth, 754 F.2d at 105@ccord lvy Asset Mgmt, 131 F. Supp. 3d at
121.

The Second Circuit has provided binding gaickaon what qualifies as a loss for which a
fiduciary is liable under Seatn 409: “If, but for the breach, the plan would have earned even
more than it actually earnedgttie is a ‘loss’ for which the baching fiduciary is liable.Trs. of
Upstate N.Y. Eng’rs Pension Fund v. Ivy Asset Mg8dB F.3d 561, 567 (2d Cir. 201@Yy

Asset Mgmtll) (internal quotation marksd citations omitted). The same decision also dictates



how the amount of loss is to be determineds$es are measured by the difference between the
plan’s actual performance and how the phaould have performed if the funds had been
invested like other funds beimgvested during the same perimdoroper transactions. Where
several alternative investment strategies veengally plausible, the court should presume that
the funds would have been usedhe most profitable of theseld. (internal quotation marks

and citations omitted).

Here, the parties dispute whether a loss oedwi.e., whether “but for [Defendants’]
breach, the plan would have earned eweme than it actually earnedlvy Asset Mgmit. ]1843
F.3d 567 (internal quotation marks and citation omittdegch side has retained an expert to
opine on precisely this issue. Plaintiffs’ exp&t, Steve Pomerantz, states, “the Plan incurred
between $56.4 and $68.9 million in losses fidetember 21, 2009 to September 30, 2017 due
to Defendant’'s mismanagement of the Plarvegtments” and puts forward various models to
substantiate this statement. Defendant’s expertWalter Torous, countg that Dr. Pomerantz
has not established that the umibn of proprietary index fundsarmed the Plan, because his
“cherry-picking [of comparatominds] ignores that the expensaas of the Proprietary Index
Funds generally fall within the distribution expense ratios of their respective peers.”
Defendants ask essentially for a determinatiam Br. Pomerantz’s statistical analyses are
fundamentally flawed to the point of being invadisl a matter of law. No such determination is
appropriate at the summary judgrhstage. Even if it were apppriate to weigh the competing
expert opinions now on this summary judgment orot+ rather than at éhbench trial scheduled
to begin shortly -- the cursorygen-paragraph rebuttal of Dr. lerantz’s work in the Torous

report is not sufficiently persuasive to justify that rejectioficcordingly, there is a dispute of

2 To the extent that Defendants’ “loss causatiargument also applies to the prohibited
transaction claims, it is also denied for these reasons.
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material fact as to whether Plaintiffs sus&d recoverable losses caused by Defendants. The
motion for summary judgment is denied.
2. “Objective prudence”

Defendants argue that “loss causation is an element” of the ERISA fiduciary duty claims,
and that Plaintiffs have failed to show it. “Lassusation” is a term of art used to describe an
element of securities claimsge Charles Schwab Corp. v. Bank of Sorp., 883 F.3d 68, 92
(2d Cir. 2018), but the term of artn®t used in the ERISA contex&ee Ivy Asset Mgmt, B43
F.3d at 567 (requiring “but for” causality). The principal Second Circuit case Defendants cite
with respect to “loss causati” illustrates this pointsee Emergent Capital Inv. Mgmt., L.L.C. v.
Stonepath Grp., In¢343 F.3d 189 (2d Cir. 2003), as it isexurities case -- nanh ERISA case.
The Second Circuit has cautioned against impgrtioss causation” frorthe securities context
into other non-securities areas of laee Harry v. Total Gas & Power N. Am., |Ir&89 F.3d
104, 113 n.4 (2d Cir. 2018) (“We have never imi@d loss causation frothe securities context
and we do not begin to do so with this caseAtcordingly, no “loss causation” requirement is
appropriate in this ERISA case.

Regardless of terminology, among the elements that a plaintiff claiming a breach of
fiduciary duty under ERISA must show is tltlaé breach “caused@ss to the plan at
issue.” Pension Benefit Guar.12 F.3d at 730. Defendants ardgiiat the above Second Circuit
“but for” test does not apply time question of ERISA causatidiyt only to calclation of losses
once causation has been established. That amfusunpersuasive. The issues of causation
and loss calculation are intertwined; the caltatameasures the quantum of loss caused by the
breach. Defendants cite the concurring opinio8iimermanfor the proposition that a plaintiff

must prove that losses “result[ed] from” a defendant’s bre&dlierman v. Mut. Benefit Life



Ins. Ca, 138 F.3d 98, 105 (2d Cir. 1998). That is corr&gePension Benefit Guar712 F.3d
at 716. And a plaintiff must prowbat the alleged losses “ré®a from” a defendant’s breach
by establishing that “but for” the defendartti®ach, they would have made more mongge
vy Asset Mgmtl, 843 F.3d at 567.

Defendants’ argument is, at its core, a regteegjnore the “but for'Second Circuit test
for determining compensable, and therefoteaeble, losses in favor of the “objective
prudence” test adopted in anotleecuit. The objective prudence test requires plaintiffs to
demonstrate that, even if a breach occurred htesich resulted in investments that were
objectively imprudent.See, e.gPlasterers’ Local Union N. 96 Pension Plan v. Pepp&63
F.3d 210, 217-18 (4th Cir. 2011) (“[I]n order to hold the Former Trustees liable for damages
based on their given breach of fiduciary duty,district court must first determine that the
Former Trustees’ investments were [objectivétyprudent.”). This argument fails for two
reasons.

First, the Second Circuit’s binding preesd cannot be ignored. No “objective
prudence” requirement is contained in 8econd Circuit’s succinct and unambiguous
description of the loss analysis -- “If, but the breach, the plan would have earned even more
than it actually earned, there is a ‘losg’ Wehich the breaching fiduciary is liablelvy Asset
Mgmt.Il, 843 F.3d at 567 (internal quotation marks and citations omitted). In substance,
Defendants ask the court to abandon the SecarediCcomparative measure of loss for the
Fourth Circuit objective measure of loss. lhatwords, instead of asking, “Could Plaintiffs’
investments have performed better had Defetsdaot breached their fiduciary duties?” per
Second Circuit law, Defendants propose agkiDid Plaintiffs’ investments perform

satisfactorily despite Defendants’ breach ofrtideities?” per Fourth Circuit law. The Second



Circuit’s definition of loss is plainly morexpansive, and is controlling here.

Second, infusing the loss analysis with dwes of “objective prudece” is analytically
messy. “Objective prudence” is already the catwgre for evaluating whether or not the duty of
care has been breachesee, e.gPension Benefit Guar712 F.3d at 716 (“The duty of
prudence mandated by § 1104(a)(1)(B) is measured according to the objective prudent person
standard developed in the common law of trusts.” (internal quotation marks omitted)). But
Defendants are not arguing that they are ledtiio summary judgment on the question of
whether their actions breachee tthuty of care. Instead, they attempt to attach the objectively
prudent test to the investments that may haselted from imprudent conduct. In this Circuit,
there is no legal basis to do so.

B. Prohibited Transaction Claims (Counts Il and 111)

Plaintiffs claim that, by offering the Plangmrietary mutual funds -- i.e., mutual funds
managed by Deutsche Bank -- Defendants engageinibited transactions with a party in
interest in violation of ERIS 88 406(a)(1)(C) and (D), as amded, 29 U.S.C. § 1106(a)(1)(C)
and (D), and in prohibited trand@ns with a fiduciary in \dlation of ERISA 88 406(b)(1) and
(3), as amended, 29 U.S.C. 8§ 1106(b)(1) and [c8). the reasons below, summary judgment is
granted with respect to the prbhed transaction claims, becaube transactions are exempt
under Department of Labor (“DOL”) Prohibad ransaction Exemption 77-3 (“PTE 77-3"), 42
Fed. Reg. 18,734 (Mar. 31, 1977). Consequetttlg opinion does not address Defendants’
other arguments in support&immary judgment on these claims.

1. PTE77-3

A defendant bears the burden of showing #maexemption to Section 406 appli€ee

Lowen v. Tower Asset Mgmt., In829 F.2d 1209, 1215 (2d Cir. 1987) (holding that a fiduciary



charged with engaging in a prohibited trastgmn “must prove by a preponderance of the
evidence that the transaction in gtien fell within an exemption”)accord Forgione v. Gaglio

No. 13 Civ. 9061, 2015 WL 718270, at *11 (S.D¥iNFeb. 13, 2015). PTE 77-3 creates a
“Class Exemption Involving Mutual Funds,” weh, under certain conditions, “exempt[s] from

the prohibited transaction restrictions the acgoisiand sale of shares of a registered open-end
investment company (“mutual fund”) by an employee benefit plan which covers employees of
the mutual fund or the mutual fund’s investmeshtiaer or principal underwriter, or an affiliate
thereof . . .” PTE 77-3 (defined teimfirst paragraph of the originalccordLeber v.

Citigroup, Inc, No. 07 Civ. 9329, 2010 WL 935442, at *10 (S.D.N.Y. Mar. 16, 2010).

Four requirements must be satisfied idesrfor the exemption to apply. PTE 77-3;
accordLeber, 2010 WL 935442, at *10. Plaintiffs disgubnly the fourth requirement: “All
other dealings between the plan and the investment companthp.enutual fund]” must be “on
a basis no less favorable to the plan than deeltings are with otlmeshareholders of the
investment company [i.e., tmeutual fund].” PTE 77-3(d$.

In this case, Deutsche Bank meets the forgtjuirement of PTE 77-3, because it offered
the Plan shares in its mutual furetsa price and on terms at leastfavorable as it offered shares
to other investors ithose mutual fundsSee Expert Rep. of Dr. Lee Heavrieated May 4,

2017, 11 57-62, ECF 149-1. “The plain meanintap§uage in a regulatn governs unless that
meaning would lead to absurd resulttdpes v. Dep’t of Soc. Sery696 F.3d 180, 188 (2d Cir.

2012) (citations omitted). PTE 77-3's plain languageadies that if a fiduciary sells shares in

3 The first three requirements of PTE 77-3 &fiest, the plan mst pay no “investment

management, investment advisory or simige”fto the mutual fund, although the mutual fund

itself may pay such fees to its managers; second, the plan must not pay “a redemption fee” when
selling its shares; third, the plan must not paglas commission in connection with the sale or
acquisition.”Leber, 2010 WL 935442, at *10.
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its mutual fund to its own employees’ 401(k) plathet same price that itieshares to all other
investors in that mutual fund -ei, “on a basis no less favorablehe plan than such dealings
are withother shareholders @gheinvestment comparjye., the mutual fund]” -- then the
transaction satisfies the fourth requieth PTE 77-3(d) (emphasis added).

Nothing in the summary judgment record suggiesor do Plaintiffs argue, that Deutsche
Bank offered different share classes for its mutwadls resulting in a higher price per share to
the Plan than other investors iretbame proprietary mutual fundSompare, e.gWildman v.
Am. Century Servs., L.L.QNo. 16 Civ. 0737, 2018 WL 2326627 *5-6 (W.D. Mo. May 22,
2018) (denying summary judgment on prohibiteshgiaction claims based on a report by Dr.
Pomerantz, which illustrated thidie defendants failed to offer the cheapest available share class
of proprietary investments to the plalthough that allegatioappears in the Complaifithe
summary judgment record -- imncling Dr. Pomerantz’s report -- ddrot contain evidence that a
different and more expensive share class ofuhdg was offered to the Plan as compared with
that offered to other shareholders.

Instead Plaintiffs now argue that the saations are not exempt under PTE 77-3 because
“other dealings between the pland the investment company [j.the mutual fund]” were “on a
basis . . . less favorable to the plan than slezlings are with otheshareholders” in another
similar investment -- but not “other shareholdefshe investment copany [i.e., the mutual
fund],” as required by PTE 77-3(d). In particulBaeutsche Bank offeremther investors lower-

pricedseparate accountfiat were substantially similar tbe mutual funds offered to the Plan.

4 The Complaint alleges that Deutsche Bank “fail[ed] to utilize the least expensive available
share class for several mutual funds within tlenPIFor example, Defendants retained so-called
institutional shares of the Deutsche Cap@abwth Fund and Deutsche High Income Fund with
expense ratios of 0.71% and 0.69%, respectivebn évough otherwise iddoal R6 shares of

the same funds became available in August 2014 and had lower expense ratios of 0.60% and
0.62%.”
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Defendants’ argument fails, becautsignores the exptit language of PTE 77-3, which requires
at least equally favorable terrasly with other shareholders the mutual fund, but not investors
in similar but distinct investments. Plaintifispeatedly acknowledge their motion papers that
the separate accounts are “altéinreinvestment vehicles.See als@eparately Managed
Account (SMA)Dictionary of Finance and InvestnteTerms (9th ed. 2014) (“The Chief
advantage of SMA'’s over mutual funds is direemership of securgss in the portfolio”)jnv.

Co. Inst. v. Camp401 U.S. 617, 625 n.11 (1971) (“A mutdahd is an open-end investment
company.”). Accordingly, summary judgment is granted with regpebe prohibited

transaction claims.

V. CONCLUSION

For the foregoing reasons, Defendamstion for summary judgment is GRANTED
with respect to Plaintiffs’ probited transaction claims, and DERD with respect to Plaintiffs’
breach of fiduciary duty claims. The Clerk ab@t is directed to close the motion at Dkt. No.
183.

Dated: June 6, 2018

New York, New York 7 % /M

LORN/A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE
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