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-against- : OPINION AND ORDER
DUETSCHE BANK AG, :
Defendant.
____________________________________________________________ X

LORNA G. SCHOFIELD District Judge:

This putative class action arises ouDaffendant Deutsche Bank AG’s (“Deutsche
Bank”) alleged practice of delaying executioretdctronically matched trade orders in the
foreign exchange (“FX”) market in order tckktaadvantage of how the market moved in the
interim -- a practice known as dst Look.” Plaintiffs Axiom Investment Advisors, LLC and
Axiom Investment Company, LLC, by and thgh their Trustee Gildor Management, LLC
(collectively “Axiom”), assert claims against ische Bank for breach of contract and unjust
enrichment. Axiom now moves to certify twiasses under Federal Rules of Civil Procedure
23(a) and 23(b)(3). For the follomg reasons, the motion is denied.

L. BACKGROUND

A. Factual Background

The FX market is one of therfgest and most actively traded liquid markets in the world.
Currency trading in the FX market is centeredspot” transactions, where a spot dealer quotes
its customer a “bid” (the price at which it will baycurrency) and an “ask” (the price at which it
will sell). Large banks like Dgsche Bank serve as liquiditygwiders, or FX dealers, quoting

both bids and asks and trading ither direction with FX customers.
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Today, most FX trading occurs on electramaxling platforms, wh electronic foreign
exchange trading accounting for over $2.7 trilliotrades per day. Deutsche Bank provides
liquidity through two types of ektronic trading platforms: sirgfdealer, proprietary trading
platforms and multi-dealer platforms owned aperated by third-party providers. Deutsche
Bank'’s single dealer platform Autobahn, or ABFRMlows Autobahn clients to trade manually
through a graphical usertterface (“GUI”) or amapplication program interface (“API”). In 2012,
Deutsche Bank also introducadext-generation trading platfo, RAPID, which allows for
trades only over an API. The multi-dealer fuans, called electronic communications networks
(“ECNSs"), enable one or more clients to tradéfwane or more banks, either on a disclosed basis
or anonymously. For example, Currenex and Hotspot are ECNSs.

Autobahn GUI clients are required to accept Deutsche Banks’s Terms and Conditions
(“Ts&Cs"), which govern GUI trading over Aobahn. Clients using an API to trade on
Autobahn or RAPID are generally required teexte Service Level Agreements (“SLAS”).
Sections 2 and 3 of the SLA set forth the phaes for FX trading. Deutsche Bank also
requires some counterparties accessing its liyuich certain third-party ECNs to execute
Electronic Platform Terms (“EPTs”), which similadet forth the bank’s FX trading procedures.
However, some counterparties trade vidgutsche Bank anonymously on ECNs, and
counterparties on certain ECNSs, like FX All &bdrrenex, do not execute EPTs or any other
agreement with Deutsche Bank.

Axiom traded with Deutsche Bank throughARl in over 8,000 Autobahn transactions,
presumably subject to an SLA, although neitemty was able to produce an SLA that Axiom
had signed. Axiom asserts thiaalso traded anonymouslyith Deutsche Bank on ECNs

without any express agreement.



Deutsche Bank’s electronicatting platforms display indicative two-way (bid/ask) prices
to each client for various currency pairs and amounts. The overall life cycle of a trade can be
measured in fractions of seconds, with indi@fvices that can change multiple times within
seconds. When a client wishes to trade,ntlsea trade instructicat the indicative price
supplied by Deutsche Bank. Once Deutsche Bao&ives the tradestruction, it performs a
series of checks, including credit, liquidity ssgm, and price checks, to determine whether it
will accept the client’s request.

Beginning in 2010, Deutsche Bank introducedadificial delay between the time it
received the trade insttion and the time it determined whethb@maccept or reject the trade.
This delay was referred to as “delayed tradeptance” (‘DTA”). DTA added a fraction-of-a-
second delay before Deutsche Bank performed its price check.

Deutsche Bank’s stated purpose for DTA was thacted as a defensive measure against
the small sub-set of clientsw employed predatory executiogles that produced what is
called “toxic flow.” Toxic flow can refer to exation strategies that talelvantage of inherent
latencies in electronic tradiraglowing certain of the Bank’sophisticated counterparties to
detect market movement milliseconds before the Bank’s systems have properly adjusted its
price. Another type of toxic flow, called “spyring the market,” occumshen a sophisticated
client obtains a better prid®/ breaking up and spreading fracts of its total order volume
across several liquidity providers. The neartstaneous trades witthese providers quickly
move the price away from the market makers, causing them consistent losses.

During the artificial delay induced by DTAeutsche Bank employed algorithms that
compared the customer’s requested price farrder against the Bankiatest indicative price

for that customer and currency pair at the entheflatency period. If the price moved in the



client’s favor beyond Deutsche Baslpre-determined tolerance for that client, the Bank rejected
the trade. Deutsche Bank appears to haveated the DTA practice and post-receipt price
withdrawals to some, Ibunot all clients.

After 2012, most of Deutsche Bank’s cliestfhject to DTA migrated to the bank’s
RAPID platform, whose users located their seswnext to a Deutsclizank server, reducing
latencies due to geographic distarbetween servers afatilitating faster trading. This allowed
RAPID clients to measure the amount of DTAuUBEhe Bank applied amfilscuss it with the
bank. In October 2015, Deutsche Bank publishdg@osure on the internet explaining the
bank’s use of DTA and post-recefmice withdrawals, and statingahthis practice can result in
a greater proportion of rejections when thieggmoves in the client’s favor. In May 2017,
Deutsche Bank updated this disclosure to descrierbcess in greater ditaln relevant part,
the disclosure states:

The price check feature of ldsbk is a control that igsed to identify whether a

customer’s trade request is made ptiee that, at the moment of the trade

acceptance decision, is within DeutschalBsa price tolerance for execution for

that customer. This control may be applied . . . after a short delay. . . . If the price

check shows that the refreshed price hased relative to the price included in

the customer’s trade request by more ttienrelevant price tolerance for that

customer, Deutsche Bank will reject the trade request.

Axiom contends that Deutsche Banknt beyond combatting toxic flow and
programmed its algorithms selectively to exequtditable trades and reject unprofitable ones,
in violation of the Bank’s obligéons to its counterpties under expressid implied agreements.

On June 20, 2018, Deutsche Bank and the Mexk State Department of Financial
Services entered into a conserder regarding Deutsche BasilEX trading business between

2007 and 2013 (“NYDFS Consent Order”). ThepBegment found that Deutsche Bank had

engaged in illegal misconduct, much of which s flubject of a separate lawsuit and class action



settlement.See generally In re Foreign BxcBenchmark Rates Antitrust LitigNo. 13 Civ.

7789 (S.D.N.Y.), ECF Nos. 1095-110. With respectdst look,” the practie at issue here, the
Department stated, “While the use of last looklectronic trading can sex\as a legitimate tool
to defend against toxic flow angdsast in keeping spreads tight fmustomers, it is best employed
when (a) tailored to the risk involved, afi) adequately disclosed to customers.” The
Department found that, “as a general matteytBehe Bank properly calibrated its deployment
of ‘last look’ buffers. The ‘lasibok’ functionality wasadequately tailored to the risks involved
with a broad range of Deutsche Bank custsnand was properly disclosed in trading
agreements and elsewhere.”

B. Procedural History

This putative class action was filedD@ecember 2015. Axiom brought claims against
Deutsche Bank for breach of contract, breactinefimplied covenant of good faith and fair
dealing, violations of New York General Business Law (“NYGBL") § 349 and § 350, and unjust
enrichment.

Deutsche Bank moved to dismiss the compjaind the motion was granted in part and
denied in part in February 2017. The Court dés@d Axiom’s claims for breach of the implied
covenant of good faith and fair dealingphations of NYGBL 8§ 349 and § 350, and unjust
enrichment as to transactions that occumed\utobahn. The surviving claims are breach of
contract when there was an express agreerardtbreach of implied contract or unjust
enrichment in the absence of an express agreenRelevant to this motion, the Court found
that the Ts&Cs -- which govern Autobahn GUI saations -- are ambiguous as to whether they

permit post-receipt price withdralg. Although the @&nts who engaged these transactions



are not included in Axiom’s proped classes, the terms of the&Cs are similar to the terms of
the SLAs and EPTSs, which govern the transactadribe putative Express Contract Class.
Axiom now moves to certify terclasses under Rule 23(b)(3), for the period on or after
December 21, 2011 (the Class Period):
1. TheExpressContract Class
All persons who (1) entered into a Service Level Agreement or Electronic
Platform Terms with Deutsche Bankattcontained a provision calling for the
application of New York law; (2) submitlean FX order to Deutsche Bank on or
after December 21, 2011, via an application programming interface on ABFX,
RAPID, or an ECN subject to Electrorittatform Terms; and (3) had their order
rejected by Deutsche Bank becausa pfice generated after Deutsche Bank
received the order.
2. Thelmplied Contract Class
All persons who (1) submitted an FX order to Deutsche Bank on or after
December 21, 2011, on an ECN not subject to Electronic Platform Terms; (2) had
their order rejected by Deutsche Bank beeanf a price generated after Deutsche
Bank received the order; and (3) were either (a) domiciled in the United States, or
(b) if domiciled elsewhere, had theirder routed over a Deutsche Bank or ECN
server based in New York.
By their terms, these definitions do not inclu@el Autobahn users, who were subject to the
Ts&Cs.
II. STANDARD
Federal Rule of Civil Procedure 23(a) providest plaintiffs may sue on behalf of a class
where:
(1) the class is so numerous that joinoeall members is impracticable; (2) there
are questions of law or fact common to tiess; (3) the claims or defenses of the
representative parties are tgai of the claims or defenses of the class; and (4) the
representative parties will fairly and adetpha protect the interests of the class.
The Second Circuit “has also ‘recognizedraplied requirement of ascertainability in

Rule 23, which demands that a class be ‘sudfitly definite so that it is administratively

feasible for the court to determine whethgrarticular individual is a member.Th re Petrobras



Sec, 862 F.3d 250, 260 (2d Cir. 2017) (quotiigecher v. Republic of Argentin806 F.3d 22,
24 (2d Cir. 2015)).

Where, as here, a plaintiff seeks to ceréifylass under Rule 23(b)(3he plaintiff also
must show “that the questionglaw or fact common to class members predominate over any
guestions affecting only individuatembers, and that a class aci®superior to other available
methods for fairly and efficiently adjudicatingeticontroversy.” Fed. R. Civ. P. 23(b)(3).

The Second Circuit gives Rule 23 a “liberaiher than restrictive construction, and
courts are to adopt a stiard of flexibility.” Marisol A. v. Giulianj 126 F.3d 372, 377 (2d Cir.
1997);accordIn re J.P. Morgan Stable Value Fund ERISA Ljtigo. 12 Civ. 2548, 2017 WL
1273963, at *5 (S.D.N.Y. Mar. 31, 2017). BRule 23 does not set forth a mere pleading
standard.”Wal-Mart StoresiInc. v. Dukes564 U.S. 338, 350 (2011). A plaintiff must establish
by a preponderance of the evidence tlagheof Rule 23’s requirements is mét.re Vivendi,

S.A. Sec. Litig.838 F.3d 223, 264 (2d Cir. 2016). A certifying court “must receive enough
evidence, by affidavits, documents, or testimdayhe satisfied that each Rule 23 requirement
has been met.'Shahriar v. Smith & Wollensky Rest. Grp., Ji&89 F.3d 234, 251 (2d Cir. 2011)
(quotingln re IPO Sec. Litig.471 F.3d 24, 41 (2d Cir. 2006)) (internal quotation marks
omitted).

III. DISCUSSION

The class certification motion is deniedta$oth putative classes. Both proposed
classes fail to satisfy Rule 23(b)(3) because Eftsrhave not proven predominance as to either
class. “Predominance is satisfied if resolution of some of the legal or factual questions that
gualify each class member’s case as a geragngoversy can be achieved through generalized

proof, and if these partitar issues are more substantieln the issues subject only to



individualized proof.” Waggoner v. Barclays PL®75 F.3d 79, 93 (2d Cir. 2017) (quoting
Roach v. T.L. Cannon Cor¥ 78 F.3d 401, 405 (2d Cir. 2015)) (internal quotation marks
omitted). Plaintiffs need not prove, however, titat legal or factual issues that predominate
will be answered in their favorAmgen Inc. v. Conn. Ret. Plans & Tr. Fun888 U.S. 455, 468
(2013).
1. ExpressContract Class

The key question underlying the claimsloé Express Contract Class is whether
Deutsche Bank’s post-receiptige withdrawals breached the & and EPTs. The relevant
contractual provisions of tHeL As are ambiguous, and extriogvidence suggests that a
substantial proportion of class members understomgibvisions to allovithe practice. Thus,
this question cannot be answered on a class4ades as to customers subject to SLAs.
Moreover, the EPT submitted with this motion koifly allows post-receipt price withdrawals.

In ruling on the motion to dismiss, this Cotound that the relevant language in the
Ts&Cs is ambiguous. Although the Ts&Cs are atassue on this motion, the SLAs and EPTs
contain language similar to thfaund in the Ts&Cs. Plaintiffs egectly point out that the SLAs
and EPTs are separate agreements from the §a&@ should be interpreten their own terms.
Upon examination of the SLA arEPT submitted with this motiohit is apparent that the
analysis applied to the Ts&Cs at the motion gmdss stage also applies to the SLAs and EPTs.

“The threshold question in a dispute oves theaning of a contract is whether the

contract terms are ambiguous. Under New York thesmeaning of a contract that is

! Deutsche Bank points to deposition testimony emdils suggesting that at least some SLAs
and EPTs were individually negotiated by coungety variations in the terms at issue here
would provide an additional basis to find lackooédominance as to the Express Contract Class.



unambiguous is a question oidor the court to decide’?”’Revson v. Cinque & Cinque, P,C.
221 F.3d 59, 66 (2d Cir. 2000) (appig New York law) (citingK. Bell & Assocs., Inc. v.
Lloyd’s Underwriters 97 F.3d 632, 637 (2d Cir. 1996)). Antract is ambiguous if its terms
“could suggest more than one meaning wwiewed objectively by a reasonably intelligent
person who has examined the context of the eimtiegrated agreement and who is cognizant of
the customs, practices, usages and terminologgmerally understood inetparticular trade or
business.”Law Debenture Tr. Co. of N.Y. v. Maverick Tube CG&95 F.3d 458, 466 (2d Cir.
2010) (internal quotation marks aieid) (applying New York law). On the other hand, “[n]o
ambiguity exists where the contract languageddefinite and precisaeaning, unattended by
danger of misconception in the purport of the fcact] itself, and concerning which there is no
reasonable basis for a difference of opiniold’ at 467 (alteration inriginal) (internal

guotation marks omittedgccord Banco Espirito Santo, S\A.Concessionaria Do Rodoanel
Oeste S.A951 N.Y.S.2d 19, 24 (1st Dep’t 2012).

A court’s primary objective in intreting a contract is “to giveffect to the intent of the
parties as revealed by thetpage of their agreementCompagnie Financiere de CIC et de
L’'Union Europeenne v. Merrill Lynch, Pierce, Fenner & Smith 1882 F.3d 153, 157 (2d Cir.
2000) (applying New York law). A contract sholdd read “as a whole to ensure that undue
emphasis is not placed upon particular words@mrases and to safeguard against adopting an
interpretation that would rendemyaindividual provision superfluous.Law Debenture Tr. Co.
595 F.3d at 468 (internal citation and quotation mankitted). “[T]he words and phrases [in a

contract] should be given thglain meaning . . . ."Chesapeake Energy Corp. v. Bank of N.Y.

2 The SLA and EPT submitted with this tiom both contain New York choice-of-law
provisions.



Mellon Tr. Co, 773 F.3d 110, 114 (2d Cir. 2014) (altevas in original) (nternal quotation
marks omitted) (quotin@lin Corp. v. Am. Home Assur. C@04 F.3d 89, 99 (2d Cir. 2012))
(applying New York law).

Sections 2 and 3 of the SLA submitted whis motion state the procedures for FX
trading for APl users. DeutsclBank “shall supply prices” from time to time, which “shall be
effective and may be used in a trade instrugpioor to the earlier oits expiration time, the
provision of a new price and thiene, if any, at which it i®therwise withdrawn by Deutsche
Bank.” “[T]hese prices . . . may be withdrawnchanged without notice.” Clients, such as
Axiom, may input a trade instruction, which “congi#si an offer to enter into a Transaction” at
the supplied price. Deutschertkamay execute or reject a Glis trade instruction “at its
discretion in accordance with the criteria set famtthis Service Agreement.” The SLA states
that “Deutsche Bank may reject a trade instruction” for speaiéadons, includig that “[t|he
price shall have expired, been superseded by a subsequent praseb@en withdrawn or is an
untradablegic] price.” A binding agreement to tracrises upon “[e]xecution of a trade
instruction . . . which shaticcur upon receipt of suchsimuction by Deutsche Bank and
verification by Deutsche Bank that such instime complies with the requirements of this

section [3.]” The EPT contas virtually identical term3.

3 Section 2(a) of the EPT requires a client’s tfxde instructions to comply with certain

limitations, including that “[t]he price shall ke latest price receideby Client for such

currency pair from Deutsche Bank and, at the tineeapplicable trade instruction is received by
Deutsche Bank, shall not have expired, been withdrawn or been superseded on Deutsche Bank’s
server by another price.” Semti 2(b) of the EPT provides théa] trade instruction entered by

[a] Client constitutes an offer #nter into a Transaction . . . and may be executed or rejected by
Deutsche Bank at its discretion in accordance thighcriteria set forth in these Terms.” Section

2(b) further provides that exettan of a trade instruction, “(wbh shall occuupon receipt of

such instruction . . . and veghtion by Deutsche Bank that suoktruction complies with the
requirements of this section 2)adhconstitute dinding agreement.”

10



Whether Deutsche Bank can withdraw a pricerat receives a trade instruction depends
on when compliance with DeutscBank’s criteria for trade instruohs is to be measured. As
with the Ts&Cs, the SLA is silent, and theyed “could suggest more than one meaning when
viewed objectively,” as to wen that moment occurd.aw Debenture Trus695 F.3d at 466.

One interpretation, consistent with Deuts@&ank’s position, is that the time to
determine whether the price Hasen withdrawn is upon exeaani, as the SLA provides that no
binding agreement to trade exists prior to exeout Therefore, Deutsche Bank can withdraw a
price at any time before it egutes a trade instruction.

Alternatively, Axiom argues that, unlike tis&Cs, the SLAs and EPTs expressly limit
when Deutsche Bank can reject a trade icsisn, and those circumstances do not include upon
a post-receipt price change. Spieally, the SLA and EPT requir@ trade instruction to comply
with certain “limitations,” including in the SLA&hat the instruction include currency pair, the
principal amount to be traded and “the lategtgreceived by Client for such Currency Pair
from Deutsche Bank”; and in the EPT that thstruction include #h“terms specified by
Deutsche Bank.” Both the SLA and EPT abgovide that “Deutsche Bank shall have no
obligation to accept any trade instruction whiclkeslaot comply with the limitations set forth
above .. ..” This sentence daminterpreted to mean that Dechie Bank is obligated to accept
a fully compliant trade instruction. Axiom arguthat its interpretati is buttressed by the
additional language in the SLA and the EPT thalkecution of a tradénstruction by Deutsche
Bank (hich shall occur upon receipt of such instian . . . and verification by Deutsche Bank
that such instruction contips with the requirements .) shall constitute a binding agreement

.. .on the terms of such/thmstructiorf.]” (emphasis added). As both interpretations are

4 The SLA says “the” and the EPT says “suththis otherwisédentical quotation.

11



reasonable, the SLA is ambiguous.

In contrast, Section 2(a) of the EPT subndittégth this motion contains an additional
provision, which expressly provides that “Deues®&uank may withdraw a jwe after it has been
the subject of a trade instruction if the price bhanged since it was transmitted to [the] Client
.....7 In other words, the EPT explicitly als post-receipt price witlrawals. Because this
express authorization is inclutlen the EPT, but not the SLA, putative class members that
signed EPTs are differently situated from thego signed SLAs, makinggrtification of the
Express Contract Class inappropriate.

Because the SLA does not expressly prohibit-paseipt price checks, a finder of fact
would have to review extrinsic evidencectinclude that this pictice was prohibited by
Deutsche Bank’s agreement with &xpress Contract Class memb&tate v. Home Indem.
Co, 486 N.E.2d 827, 829 (N.Y. 198%ccordFed. Ins. Co. v. Am. Home Assur. (&89 F.3d
557, 567 (2d Cir. 2011).

When construing an ambiguous contract, “the court may accept any available extrinsic
evidence to ascertain the meaning intended by thiieepauring the formation of the contract.”
N.Y. Marine & Gen. Ins. Co. v. Lafarge N. Am., @9 F.3d 102, 114 (2d Cir. 2010) (internal
guotation marks omitted) (applying New York lavBxtrinsic evidence may include “the acts
and circumstances surrounding ext@an of the ambiguous termRoberts v. Consol. Rail Cotp.
893 F.2d 21, 24 (2d Cir. 1989) (citisgay Terminals, Inc. v. Grand Union Cd25 N.Y.S.2d
886, 888 (3d Dep’t 1980)), “conversations, negadiagiand agreements made prior to or

contemporaneous with the execution of a written [agreemaéntjghey v. AXA Advisors, L.L,C.

® In theory, a subclass of Deghe Bank clients who signed sueRTs could be certified, but
this subclass would have no claim against the bank for Last Look.

12



19 F. Supp. 3d 486, 506 (S.D.N.Y. 2014) (alterain original) (inernal quotation marks
omitted) (quotings7 Wall St. Co. v. Franklin Nat'l BanB33 N.E.2d 184, 186 (N.Y. 1975)), and
“the parties’ course of conductrdughout the life of the contractfoyt v. Andreuc¢i433 F.3d
320, 332 (2d Cir. 2006) (citinBig Tree Energy Partners v. Bradforé40 N.Y.S.2d 270, 273
(3d Dep’t 1996)). Extrinsic evehce may also includadustry customrad practice if certain
requirements are meChristiania Gen. Ins. Corp. of N.Y. v. Great Am. Ins, @89 F.2d 268,
274 (2d Cir. 1992) (citingrondon Assur. Corp. v. Thomps@?2 N.E. 1066, 1067 (N.Y. 1902);
accordLast Time Beverage Corp.®.& V Distribution Co., LLC951 N.Y.S.2d 77, 81-82 (2d
Dep’t 2012) (“A party who seeks to use trade estgdefine language or annex a term to a
contract must show either that the other partyg actually aware of the trade usage, or that the
usage was so notorious in the industry thatrageeof ordinary prudemcin the exercise of
reasonable care would be aware of it.”).

The record contains undisputed evidenee #i least some, and perhaps many, of
Deutsche Bank’s clients were ake of the bank’s poseceipt price withdawals and understood
the relevant agreements to allow them. First,practice is commonly kmvn in the FX market
as a measure to protect against predatory tradiategies by certairophisticated customers;
the practice has been discussed in industry pulditasince at least late 2006. For example, a
2014FX Weelarticle explains that

The origins of last look lien the early days of e-F¥ading, when technological

constraints meant the time taken for a bank in London and a client in Singapore to

contact one another, negotiate a price exgtute a trade could run into dozens of
seconds or longer. As they tickeg the market may have moved to the

disadvantage of either participant. response, trading platforms introduced the

last look order type, which ga banks a final opportunitp reject a trade after

negotiation in the event ain adverse price move. In the years since, e-FX

technology has evolved handsomely. But, last look is still in use.

In a 2012FX Weelarticle, Bill Goodbody, a managing directrHotspot FX in New York, is

13



guoted as stating that “one ottmain safeguards that last lookyides is the ability to validate
... that the price is the begiu can get at that instantAs explained in the NYDFS Consent
Order, “the use of last look ®lectronic trading can serve akegitimate tool to defend against
toxic flow and assist in keemj spreads tight for customefs.”

Second, evidence suggests that Deutscink Besclosed the practice to at least a
significant number of customers. Accordinghe NYDFS Consent Order, “While the use of
last look in electronic trading caerve as a legitimate tool defend against toxic flow and
assist in keeping spreads tight for customers,best employed when)(&ilored to the risk
involved, and (b) adequately disclosed to cosdrs,” and found that “as a general matter,
Deutsche Bank properly calibrdtés deployment of ‘last look’ buffers. The ‘last look’
functionality was adequately taied to the risks involved with broad range of Deutsche Bank
customers, and was properly disclosed in trgdigreements and elsewhere.” Deutsche Bank
provided written disclosures beginning in 2015 discussing the bank’s use of post-receipt price
information to evaluate and potentially rejecidke requests. Clientshe reviewed or had access
to these disclosures and who have sinceimoed to trade with Deutsche Bank will have
particular difficulty provingtheir contract claims.

Third, clients on RAPID, which included most clients subject to DTA after 2012, can
measure Deutsche Bank’s use of DTA. For RABS$ers, the record contains evidence that
clients on RAPID did not understand the SL&EPTS to prohibit post-receipt price

withdrawals. For example, two email exchangath Deutsche Bank clients, one from March

® Findings in the NYDFS Consent Order arenissible under Federal Rule of Evidence
803(8)(A)(iii) as “a record or atement of a public office . . . ancivil case . . . [that includes]
factual findings from a legallguthorized investigation.See, e.g Coleman v. City of Niagara
Falls, No. 09 Civ. 157S, 2015 WL 4208602, at *3—4 (W.D.N.Y. July 10, 2015).
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2012 and another from March 2013, show that tleBerts were unsatisfiedith low acceptance
rates and slow response times, and negotiated fastgonse times and higher fill rates in return
for wider spreads.

Through their expert Mr. Reto Feller, Plaffst present a contrasting view of the
evidence. Based on his 31 years of experiene@ &K professional, Feller opines that
“Deutsche Bank’s use of post-rg@aieprice checks to renege otherwise valid trades was
contrary to market convention and the expectatajriair dealing by FX traders.” In support of
his opinion, Feller argues thBeutsche Bank’s practiceseanutside the bounds of the 2011
Bank of England Non-Investment Productlli®S”) Code, a voluntary code “drawn up by
market practitioners,” “intended only as guidancewhat is currently believed to constitute
good practice in these marketsAtcording to Feller, post-receiptice withdrawals contravene
the 2011 NIPS Code because “there is no umiaide technological latency that prevents
Deutsche Bank from verifying the price basedits own, then-existingrice at the time it
received the instruction.’In his supplementary declaration, he cites emails and chats from 2011
-- before the start of the Exm® Contract Class Period -- suggesthat Deutsche Bank limited
the time delay it imposed on trades to avoid ctesa by human traders, and that Deutsche Bank
support personnel were directed not to ldise the bank’s use of DTA to clients.

Feller's arguments are unavailing because the weight of the evidence contradicts them.
He does not cite a single indyspublication or other authorityuggesting that participants in
the FX industry were unaware of liquidity providers’ use of peseipt price withdrawals, much

less universally so. As discussed aborndustry publications tlughout the Class Period

" Deutsche Bank’'®aubertmotion to strike Feller's expert testimony is denied as moot because
the Court does not rely dreller’s testimony in ruling on Plaintiff's motion for class
certification.
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discussed the practice, and NYDFS has descrilssi“d legitimate tool to defend against toxic
flow and assist in keeping igads tight for customers.” €#2011 NIPS Code that Feller cites
does not prohibit or discourage post-receiptegpvicthdrawals; it merely advises industry
participants:

Participants should also ndeliberately place ordersahthey have no intention

of honouring or accepting to be traded orerejust for price discovery, by using

a ‘last look’ mechanism as a controlgevent any possible subsequent trades.

Using a ‘last look’ mechanism is within best practice when showing genuine

interest at specific pridevels or when providing support price, in order to

mitigate technological anomalies and latencies.

The emails and chats Feller cites about limitinge delays and disclosures by support personnel
lack sufficient context to determine the extenthair relevance. Morignportantly, they do not
refute the ample evidence discussed abovathaly Deutsche Bank clients were aware of the
bank’s practices, either through the bank’sldsares or through general familiarity with

industry practices.

Given the substantial evidence in the redbat many of Deutsche Bank’s clients were
aware of the bank’s use of post-receipt prighdvawals, any Expregsontract Class member
seeking to prove breach afmtract would have to showrtiugh individualized extrinsic
evidence that it had reached an understandingtiibank that post-receipt price checks were
prohibited under the SLA the parties signed. itated above, the EPTs contain a provision that
explicitly permits post-receipt jwe withdrawals.) This individuiaed inquiry would be the crux
of any such lawsuit and wouttverwhelm common questions adleutsche Bank’s general use
of Last Look. See, e.gSacred Heart Health Sys., Inc. v. Humana Military Healthcare Servs.,
Inc., 601 F.3d 1159, 117677 (11th Cir. 2010) (“Evenrtimst common of contractual questions

-- those arising, for example, from the allegeeldoh of a form cordict -- do not guarantee

predominance if individualized extrinsic evidence bears heavily on the interpretation of the class
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members’ agreements.’Ayvritt v. Reliastar Life Ins. Cp615 F.3d 1023, 1030 (8th Cir. 2010)
(predominance not satisfied where plaintiffs sougghrtification on claims for breach of a form
annuity contract because “the existence of two or more reasonable interpretations opens the door
for extrinsic evidence about what each pantgnded when it entered the contract”).

Plaintiffs cite case law suggey) that ambiguities in formontract language need not
defeat class certification. Thesases are inapplicable here.Inrre U.S. Foodservice, Inc.
Pricing Litigation, the Second Circuit addressed g#ld fraudulent overbilling by a food
distributor, in violation of state contract law. 729 F.3d 108, 112 (2d Cir. 2013). There, the class
members had all signed “cost-plus” contracts with the defenblainthese contracts were not
identical. The Second Circuit ldethat “argument([s] as tine importance of individualized
extrinsic evidence as to the contract claimgéthbecause the record lacked evidence of “any
USF customer’s contract negotiations or individualized conductriorp@ng pursuant to the
contract that tend[ed] to shasither that the customer undexsd his contract to authorize the
[pricing] arrangements or that béherwise acquiesced in themid. at 124-25. The court
credited expert testimony thaktleontracts at issue “essentiadlly say the same thing’ and that
in the food service industryit is well understood what@ost plus contract is.”ld. at 124
(alterations omitted). In contrast, in this cdbe,SLAs are ambiguous as to the central issue of
this case -- whether or not they permit post-reqaige withdrawals. Furthermore, the evidence
shows that many Express Contr&tass members likely understood their contracts to authorize
the practice.

In Gillis v. Respond Power, LL&77 F. App’x 752, 757 (3d Cir. 2017) (summary order),
the Third Circuit vacated a denial of classtification based onomsumers’ individual

understandings of a variable rate provision @ompany’s form service agreement. Interpreting
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Pennsylvania law, the unpublished, out-of-cirauinmary order holds that “extrinsic evidence
of one party’s undisclosed, subjective understapydntent, or opinion about the meaning of
ambiguous contract language cannot be usedbsiantiate a particulamterpretation of that
language.”ld. at 756. The opinion explains that theud’s objective in onsidering extrinsic
evidence is “to discover theganing ‘that . . . each parad reason to knowould be given to
the words by the other party.Td. (alteration in original) (emphasis in original) (quoti@glley
v. Mut. Benefit Health & Accident Ass824 A.2d 430, 435 (Pa. Super. Ct. 1974)). In this case,
Deutsche Bank’s extrinsic evidence does not show its undisclosed subjective understanding.
Instead, it shows what defendant<Giilis could not show -- thahany of the bank’s clientsad
reason to knovabout the bank’s use of post-receipt@mwithdrawals when they traded under
the SLA, thus supporting an interpretatiorttod SLA that the practice was permissible.
Plaintiffs citeKolbe v. BAC Home Loans Servicing,, /38 F.3d 432 (1st Cir. 2013), in
which the court declined taasider extrinsic evidence aputative class action involving
uniform mortgage contractsl. at 451. Plaintiffs rely oKolbefor the proposition that
“[e]xtrinsic evidence of the paes’ unique intentionsegarding a uniform clause is generally
uninformative because unlike individually tailoreohtracts, uniform clauses do not derive from
the negotiations of the specifparties to a contract.ld. at 436. As an initial matter, this out-of-
circuit opinion, decided en banc by a died court, is not controlling her&olbeis also
distinguishable because the contracts at issuesicaise are not uniform. First, as discussed, the
SLA and EPT submitted with this motion containtenglly differing provisions relevant to the
permissibility of post-receipt price withalwvals. Second, Deutse Bank has proffered
deposition testimony and emails suggesting thkdestt some SLAs and EPTs were individually

negotiated by counsel. Plaintiffs also cteinberg v. Nationwide Mutual Insurance Company
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224 F.R.D. 67, 74 (E.D.N.Y. 2001), a case inwodvform insurance contracts, for the
proposition that “claims arisingdm interpretations of a fornoatract appear to present the
classic case for treagnt as a class actiorig.at 74. Steinbergs inapplicable here for the same
reasons akolbe For all of these reasons, the Eegs Contract Class fails to satisfy
predominance.
2. Implied Contract Class

Because many participants in the FX mawkete aware of liquidity providers’ use of
post-receipt price withdraals, the Implied Contract Classléathe predominance requirement as
well. Under New York law, “a contract may meplied where inferences may be drawn from
the facts and circumstances of the case anohtietion of the parties as indicated by their
conduct.” Transcience Corp. v. Big Time Toys, L.L.&D F. Supp. 3d 441, 455 (S.D.N.Y.
2014). Notably, “there must be ardication of a meeting of mind¥ the parties constituting an
agreement.”Berlinger v. Lisj 731 N.Y.S.2d 916, 917 (3d Dep’'t 2001). “Whether a contract has
been formed does not depend on either partygestive intent; instead, the determination must
be based on the ‘objective manifestations efithient of the partgeas gathered by their
expressed words and deedsBtighton Inv., Ltd. v. Har-Zyi932 N.Y.S.2d 214, 216 (3d Dep't.
2011) (quotingBrown Bros. Elec. Contactors v. Beam Constr. Cdp1 N.E.2d 999, 1001
(N.Y. 1977)). To succeed on a claim for breach against Deutsche Bank, an Implied Contract
Class member must prove that, as manifelstetthe conduct of the parties, it had somehow
reached an understanding with the bank pihetluded the bank’s use of post-receipt price
withdrawals. Given the genéranderstanding in the marketathiquidity providers like
Deutsche Bank used this practice, such proafldvbave to be individualized. As with the

Express Contract Class, thssue would be centrad any lawsuit brought by Implied Contract
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Class members, thus defeating the predominance requireBemte.gVega v. T-Mobile USA
564 F.3d 1256, 1274 (11th Cir. 2009) (predominaratesatisfied on claims for breach of
implied contract where a cellular company chahige employee compensation plan, resulting in
sales employees having to pay back previoaalyped commission, because “[s]orting out and
proving the claims, if any, of theslass members, and others with similar understandings . . .
would require substantial individualized evidenitiéerent from and in addition to that which
[class plaintiff] would proffer to establish his own clainf”).

Axiom’s alternative claim for unjust enrichmemt behalf of the Iplied Contract Class
fares no better. Under New York law, to pagwn a claim for unjustnrichment, a plaintiff
must establish: “(1) that the f@@dant was enriched; (2) that #erichment was at the plaintiff's
expense; and (3) that the circumstancesacé that in equity and good conscience the
defendant should return the mor@yproperty to th plaintiff.” Golden Pac. Bancorp v. Fed.
Deposit Ins. Corp.273 F.3d 509, 519 (2d Cir. 200a;cordMandarin Trading Ltd. v.
Wildenstein944 N.E.2d 1104, 1110 (N.Y. 2011). Proving$keeond and third elements of an
unjust enrichment claim wouldgaire individualized inquiriesAs to the second element,
evidence in the record suggests that post-repeipe checks benefitesbme customers overall
even if more of their orders were rejected lseathe practice allowed Deutsche Bank to offer
them tighter spreads. The third element cdiklely not be satisfied as to the many customers
who elected to trade on ECNstlwfull knowledge the liquidity ppviders engaged in Last Look.

See, e.gVega 564 F.3d at 1275 (“[W]hether or nogaren commission charge back was

8 To the extent that proof of breach of imglieontract might differ materially for Implied
Contract Class members based on variatiotisargoverning state lawuch differences would
provide additional reasons why predominance is not met.
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‘unjust’ will depend [in part] on what ea@mployee was told and understood about the
commission structure . . . %) The Implied Contract Class doest satisfy the requirement that
common issues predominate.
IV. CONCLUSION

For the foregoing reasons, Axiom’s motiorcertify the Express @htract Class and the
Implied Contract Class in this action is DENIEDhe motions to strike the declarations of
experts Feller, McFarlane, Hendershott and Wang are DENIED as moot because the Court
did not rely on their expert opinioms ruling on class certification.

The Clerk of Court is directed to closeetimotions at Docket Nos. 129, 136, 137, 141 and

142.

Dated: September 6, 2018

New York, New York 7 M /M ﬂ

LORl(A G. SCHOFIEL6
UNITED STATES DISTRICT JUDGE

° As with the implied contract claim, any magrilifferences in thepplicable state law would
further undermine any showing of predominance.
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