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UNITED STATES DISTRCT COURT
SOUTHERN DISTRICT OINEW YORK

MARTIN BLEIWAS,
Plaintiff,

—against-

CITY OF NEW YORK LEON LIAN,
ALFREDO TORRES, GEORE GOMEZ,
MIRIAM LORENZO, DENNIS BOWMAN,
CHRISTOPHER KENNISESTHER BUENO,
CARL LAI, WOJCIECH UPINSKY, PIERRE
BARBEE, JOHN HAND,andJOHNandJANE
DOE 1through 10,

OPINION AND ORDER
15 Civ. 10046ER)

Defendans.

Ramos, D.J.:

Martin Bleiwassues the City of New York, Leon Lian, a sergeant with the New York
Police Department, and several other NYPD officers and employees for constitutional injuries
arising out of hi2014 arrest for possession of stolen property. That arrest, as Lian and the other
defendants admit, was a mistake. This case is about whether Lian should have known he was
making a mistake at the time of the arrestwhén he signed the criminal complaint charging
Bleiwas Because the Court finds there is a factual dispute over wheth&m missed his
opportunity to fix his mistake, it DENIES his motion for summary judgment as to Bleivas
malicious prosecution claim. The Court GRANTSsummary judgment for all other claims
against Lian and the other defendants.
l. BACKGROUND

A. Lian’s Investigation and Bleiwas Arrest

Like many police investigations, this one began with a tip. A member of the New York

City Council told the NYPD that police radios were for sale on eBay, the onlitierauc
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platform Defs! Rule 56.1 Statement of MatatiFacts in Supp. of Summ.(dDefs! SMF’) 1 9,
Doc. 130 The Department’s Internal Affairs Bureau assigned this tip to one of its sergeants,
Lian, in March 2015.1d. 1118-10. Lian searche@&Bayfor any live auctions involving police
radios; he found twold. §11. One auction, heloy a persoocated outside New York State,
was for an operableSaber’radio model still in use by the NYPD. BIRule 56.1 Counter
Statemen(“Pl.’s CS) 112-3, Doc. 133;Decl. of Elissa P. Fudim in Supp. of Défelot. for
Summ. J(“Fudim Decl’) Ex. B (“Lian Dep’) 37:12-13, Doc. 127The other auction,heldby
Bleiwas,wasfor a“Motorola MX-3740 NYPD Portable Radio with Coiled Microphonati
obsolete moel with serial number X9360Defs’ SMF | 12.

Concerned that an officer could be impermissibly selling part of his or her uniform, that
the radios were stolen, or that someone was attempteingpersonate an officer, Lian Dep.
33:22-35:10, lan attemptd to purchase both radios. He was unable to bid for the Saber radio
because the auction had ended. Lian Dep. 38:Be did place a bid on radio X9360y sale
by Bleiwas Defs: SMF { 13. Although Lian did not win #ttauction,Bleiwasreached out,
offering Lian an opportunity to buy X9360 in &a$t chance offer.” Id.  28. Based on his
experience with eBay and similar offers, Lian suspected that Bleiwas had multiple units similar
to X9360. Id. Between when hbkid for X9360 and whehe was given the last chance offer,
Lian found a second radio for sale by Blas, &'Motorola MX-320 TwoWay Radio NYPD.
Id. T 23. He was able to purchase this radio, with serial number U9488, immeddht§l24.
Bleiwas also offered to sell Lian two additional radios engraved witNYCTD,” but Lian did

not purchase these two radids. § 26. Bleiwas, as Lian discovered, was a retired officer with

! Bleiwas Counter Statement includes both his responses to the deférstatgment of material facts and his own
affirmative statement of the facts. References to the Counter Statement are to the latter unless otherwise noted.
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the New York Department of Corrections and had last worked in the Telecomtimursdanit.
FudimDecl. Ex D(“Lian DD-5") at DEF58.

Lian reached out to the NYPD’s Communication Division to continue his investigation.
Id. T 14. There, he spoke first with defendant Lt. John Hand, the Division’s Integrity Control
Officer. Hand told him that the Saber was listedn the NYPDs databasas stolert. Pl.’s CSY 6.
He also told Lian that he did not know what happened to older radios like the MX-3740, but that
the Divisioris head radio mechanic, defendant Pierre Barbee, kgt Defs’ SMF | 16.
Lian wrote in his notes that Barbee “stated in sum and substance that the NYPD doksngpt se
old radios. All old NYPD radios are salvaged and mechanically shredded. They do not get re-
sold or reeirculated in any way.Lian DD-5 at DEF50. Lian recalls that Barbee also indicated
that X9360 in particular had been salvaged and mechanically shredded. Lian Dep. 63:12-22.
Hand later confirmed to Lian that X9360 had been recorded in NYPD's databasas*salvaged
in August 1993.Defs! SMF{ 22. Lian also spoke with John Buck, a member of the
Communications Division since 198W. 1 30. Buck told Lian that the radi@ hadpurchased
outright, U9488, was authentic and in circulation in the early 1980s to mid-1@B@s29. Lian
recalls Buckconfirming that radio U9488 radio was listed as salvaged and mechanically
destroyedas well, althouglhian did not record that in his notekian Dep.85:14-19.

About three weeks after beginning his investigation, in early April 2015, Liaredpli
and was granted a warrant for the search of Bleivase by JudgRichard Weinberg of the
New York City Criminal Court Defs! SMF | 36. Lian recounted his investigation in the

warrant applicatiomndsworespecifically to the following:

2 Lian dropped the investigation of the Saber radio soon thereafter. kjad®16-18. Lian indicated that he did
so because it would be difficult to extradite an out-of-state persofor what he believed was a misdemeanriadr.at
45:1946:13.



= Barbee indicatetb Lian that radio X9360 (the radio Lian had bid for but not
purchased) was authentic and that NYPD logs indicate that the veasosént to be
mechanically destroyed.Fudim Decl. Ex. K at DEF-244.

= Buck indicated that radio U9488 (the radio Lian purchased outright) was authentic.
|d. at DEF-245.

= Lian expected to find “evidence of the crime[] of Criminal Possession of Stolen
Property in the Fifth Degréat Bleiwas home in Baldwin, New York, including
“items bearing NYPD markings or serial numbers,uditig but not limited to
portable radios bearing NYPD starhasd ‘evidence bproceeds from the sale of
NYPD police radios and other items that are property of NYRB.at DEF243.

Lian arrived at Bleiwdd_ong Islandhometwo days later Defs! SMF § 39. With him
were defendants Sgt. George Gomez, Det. Carl Lai, Det. Alfredo TainesBleiwas contends
played key roles in the searchl. Also present were defendants Deputy Inspector Miriam
Lorenzo, Lt. Dennis Bowman, Lt. Christopher Kenigf. Esther Buen@and Det. Wojciech
Lipinsky. Id. When they arrived.ian asked Bleiwas where he kept police radios; Bleiwas
showed Lian to his bedroom, garage, and basemeny.42. Bleiwas had over one thousand
radios in his home, including two operable radios on his nightstangf43, 46. As Lai took
notes of the radidsocations and Torres took photos, Gomez and Lian interviewed Bleldas.
1944, 45, 47. Bleiwas told the sergeants that he had purchased the radios at auction and might
still have copies of the receiptil. | 47. Bleiwasremembers Lian telling hinBleiwas,that he
could bring the documents to couRl.’s CS 65.

Altogether, the search team seized over 200 radbde$s! SMF §48. Some of those
radios were iargeboxes that hadieces of papdaped to the topPl.’s CS {71. Those slips
had alist of serial numbers on them, as well as the following written in the top right:
“RELINQUISHMENT of surplus, obsolete or unrepairable equipment, materiaippliss, to
the Department of Purchase, for sale, transfer or other dispdsitahrf] 72, Decl. of Brett H.
Klein (“Klein Decl”) Ex. 11 at DEF797, Doc. 134.The form also had separate instructions if

4



the equipment included automobildd. A search of the NPD's database produced in
discovery indicates that all of the seized phones were listeshbsaged.”Pl.’s CS 03.

After the search team finished, Lian arrested Bleiwas for possession of stolen property.
Defs! SMF 149. The officers took Bleiwas to the 1st Precinct in Manhattan and released him
later that dayvith a Desk Appearance Ticket, ordering him to appear in court on Jude 1.
1 50.

B. The Relinquishment Slips

A few days after his release, Bleinfasind the receipts he claimed to have had during the
search.ld. § 53. He claims that he called Lian and told him that he had fabadéeceipt
Fudim Decl. Ex. A“Bleiwas Dep’) 39:5-8. In this conversatioB|eiwas recalld.ian telling
him, “[ F]ax it to me and | will add it to my paperwotkld. at 39:8—-12. Bleiwas however,
testified that he never sent Lian anythingld. at 39:12-14.

Lian recalls this conversation, as wells he remembers it, Bleiwas called dmdinted
to fax [him] the recqits” Lian Dep. 242:1. After the call, LiariHink[s] [Bleiwas] sent [him]
some records, some receiptsd. at53:2—-3. In his deposition, Lian characterized the
transmission a%a partial receipt.”ld. at242:20. He was then shown a four-page document,
marked as Exhibit 17.” Id. at246:5—7. Lian indicated that Bleiwas faxed hinfeopy of a
partial” of Exhibit 17. 1d. at246:15-16.

Although Exhibit 17 was not included in the moving papers of either plaety,
defendants provide a photo of whia¢y claim Lian received, i.e., tHheopy of a partial.”
Fudima Decl. Ex. W. Exhibit W depicts several torn relinquishment slips like theatinebed
to the boxes of radios seized from BleiiMasme. Bleiwas argues that the photos in Exhibit W

are aatally from the seized boxes themselves, not from anything he sent Lian. PIf4&S a



(response to DefsSMF {54). Bleiwasmaintains that he sent Lian nothing at all after their
phone conversationSeeid. at 13—15 (responsde Defs: SMF 154, 55, 56, 58, 59).

Lian recallgperforming some investigatiafter he spoke with Bleiwas determine
whether the documents he re@el were genuineDefs! SMF §58. In his depositiori,ian
recalled that he made phone calls wheré&ited to track down the receipts but [] hit a brick
wall. Nobody had any recordsl’lian Dep.242:24—-243:9 He did not indicate whorhe
attempted tecall, but he doesrémembetrying to find it because no one knew what department
that was. Iis a defunct agency, it doesexist” Id. at244:8—-11.He then remembetbat he
sent therelinquishment slipgo the New York County District AttornéyOffice Defs! SMF
1 55. Bleiwas dispute&ian’s recollectionsayingthat the DAs Office did not receive the
documents until Bleiwas gave them to an assistant district attornevra¢ 215 court date.
Pls! CS 197, 111. The assistant district attorney himself believes that the slips in his file came
from Bleiwas, rather than Lian. Fudim Decl. Ex. EE 90:2-5.

C. Subsequent Court Proceedings

The New York County District Attorney’s Office formally charged Bleiwas by criminal
complaint with possession of stolen property on May 19, 2@Es. SMF { 64. Lian signed
the accompanying affidavit, whichindicatedthat Barbee had told Lian that the radios Bleiwas
sold werée'genuine NYPD radidgsand that such radios atenechanically destroyed when they
are deommissioned. Fudim Decl. Ex. Y.

Bleiwas had two court days in June 20HBiciwas made his first court appearance for
arraignmenbn June 1.The DA'’s Office offered to adjourn Bleiwas’ case in contemplation of
dismissalseeN.Y. Crim. Proc. Law § 170.55 (McKinney 2019), but Bleiwas refused. Defs.

SMF 166. The case was adjourned to June 24. Id.



Bleiwas appeared in court that dayie claims it was othis day that he provided the
auction receipts to the DADffice. P1’s CS fL11. These receipts bore the name of a Ken
Rappaport and commanded thail“City identification marks on any items included in this sales
order must be removed by purchaseopto sale.” Def$.SMF {162, 63. That day, Bleiwas
also produced copies of the relinquishment slips and a notarized letter from Rajpuhpating
thatRappaport had purchased the radios at auction and sold them to Bleiva&SP[I'11.

The assistant district attorneyought another adjournment to obtain a supporting affidavit
that corroborated Lian’s investigation into the procedures for decommissioniog. rBeifs.
SMF 167, 68. The court granted the request and adjourned the case to Segetnid.

The assistant district attorney asked Lian for help in getting a supporting affidavit that
confirmed the policy of salvaging and destroying old radidd.  69. Lian approachethe
commanding officer of the Communications Division, Deputy InspectorJohnHoward first. Id.

1 70. Lian believes he spoke to Howard on Junew’9 five weeks after he signed the criminal
complaint. Id. § 74.

During this conversatiohian learned thathe Communications Divisiomadnotalways
destroydradios when they were taken out of service. Fifteen years previouslyyvismDhad
given radios to the Citg’ Department of General Services or Department of Citywide
Administrative Services, which disposed of them at auctidnf 72, 73.The NYPD only began
destroying radios after 2000, when old radios began appearing on eBay and the &#partm
began to fear that they could be ubgdndividuals attemptingp impersonat@olice officers.

Id. T 78. Lian promptly told the prosecutor this new information. Decl. of Leon Lian { 8, Doc.

129. In September, the case against Bleiwas was dismigefd. SMF {77.



D. This Litigation

Bleiwas, as it turns out, has been a radio collector since he was a chBdC$18. In
1994, hepurchased a larget of radios from his friend, Ken Rappaport, who had in turn recently
purchased the radios through an auction run by the New York City Department calGener
Services.ld. 1 9. Bleiwas resold some of the radios, which were inoperable, on eBay over time.
Id. § 10, 11.

Barbee had been mistaken wheninformed Lian thaall old radios were destroyed and
not sold. He had joined the Communications Division in 1993, around the time Bleiwas
purchased his lot, but he had limited experience with hand-held rddids16. Buck, though
he had joined the Division in 1987, had no direct experience with the salvaging of those radios.
Id. 1 42. At no time, however, did either mafi Lian the limits of their knowledgeegarding
the disposal of hand radioBefs! SMF 134.

Bleiwas brought this lawsuibree months after the dismissal of chargdéleging
violations of his rights stemming from his arrest and prosecutitmnamed as defendants
nearly every officer involved with the investigation, search, and arrest. After defendants filed
their motion to dismisoc. 59, the Court granted it in part, Doc. & thenmodified the
associated order after the defendamistion for reconsideration, Docs. 84, 93. In July 2018,
Bleiwas filed a Second Amended Complaint listing the following federal and state causes of
action

(1) False Arresand Unlawful Imprisonment under 42 U.S.C. § 1983 against Lian, Hand,
and Barbee. Second Amended Compl. 1Y 43—-46, Doc. 105.

(2) Violation of Right to Fair Trial under §983 against Lian, Hand, and Barbée.
1947-51.

(3) Malicious Prosecution under 8 1983aist Lian, Hand, and Barhekl. 7152-55.



(4) Failure to Intervene under 8§ 1988aanstLian, Torres, Gomez, Lorenzo, Bowman,
Kennis, Bueno, Lai, Lipinsky, Barbee, and Hand. 156-60.

(5) Supervisory Liability under § 1983ainst Lian and Handld. 1161-63.

(6) False Arrest under the laws of the State of New Ygddrest Lian, Hand, Barbee, and
the City of New York 1d. 70-76.

(7) Malicious Prosecution under the laws of thtate of New Yorlkgainst Lian, Hand,
Barbee, antheCity. Id. 177-81.

(8) Negligence under the laws of the State of New York against Barbabex@iy. Id.
1982-85.

In October 2018, the defendants moved for summary judgment as to all claims. Doc.
110. They amended their motion the following March. Doc. 125.
I. STANDARD

Summary judgment is appropriate whétee movant shows that there is no genuine
dispute as to any material fact-ed. R. Civ. P. 56(a). An issue of fact isgenuine’if the
evidence is such that a reasonable jury could return a verdict for the non-moving fanya v.
Elmsford Union Free Sch. DisB12 F. Supp. 2d 454, 467 (S.D.N.Y. 20(dijing SCR Joint
Venture L.P. v. Warshawsld59 F.3d 133, 137 (2d Cir. 2009)A fact is“material if it “might
affect the outcome of the suit under the governing lawld. (internal quotation marks omitted).
The party moving for summary judgment is first responsible for demonstrating the absence of
any genuine issue of material fa€elotex Corp. v. Catretd77 U.S. 317, 323 (1986). If the
moving party meets its burden, “the nonmoving party must come forward with admissibl
evidence sufficient to raise a genuine issue of fact for trial in order to avoid summary judgment.”
Saeer v. Montefiore Med. Ctr., 706 F. Supp. 2d 494, 504 (S.D.N.Y. 2010) (internal quotation
marks omitted) (citinglaramillo v. Weyerhaeuser C&36 F.3d 140, 145 (2d Cir. 2008)

“The question of whether or not probable cause existed may be determinable as a matter



of law if there is no dispute as to the pertinent events and the knowledge of the officers.” Weyant
v. Okst 101 F.3d 845, 852 (2d Cir. 1996). “If the issue of probable cause is ‘predominantly
factual in naturg then it is‘properly presented to the juty.Barksdale v. Colavitab06 F. Appk
82, 84 (2d Cir. 2012) (summary order) (quotMgore v. Comesana82 F.3d 670, 673 (2d Cir.
1994). Likewise,"[ sjummary judgment on qualified immunity grounds is not appropriate when
there ardacts in dispute that are material to a determination of reasonablefiesgas v.

Roach 165 F.3d 137, 143 (2d Cir. 1999).

1. FALSE ARREST

“[ A] 8 1983 claim for false arrest derives from [the] Fourth Amendment right to remain
free from unreasonable seiesr which includes the right to remain free from arrest absent
probable cause.Jaegly v. Couch439 F.3d 149, 151 (2d Cir. 20060o establish a § 1983 claim
for false arrest, a plaintiff must show that“(1) the defendant tended to confine the plaintift, (2)
the plaintiff was conscious of the confinement, (3) the plaintiff did not consent to the
confinement, and (4) the confinement was not otherwise privileged.” Bernard v. United States
25 F.3d 98, 102 (2d Cir. 1994).

Generally, confinement is “privileged when there is probable cause to make an arrest.
Jenkins v. City of New Yqr&78 F.3d 76, 84 (2d Cir. 2007). In other worfighe existence of
probable cause to arresinstitutes justification and is a complete defense an action for false
arrest,whether that action is brought under state law or §.198&yant v. OkstLl01 F.3d 845,
852 (2d Cir. 1996) (internal quotation marks and citation omitted).

Probable cause to make an arfesists when the arresting officer has knowledge or
reasonably trustworthy information of facts and circumstances that are sufficient to warrant a

person of reasonable caution in the belief that the person to be arrested hasecbonnstt
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committing a cmne.” Escalera v. Lunn361 F.3d 737, 743 (2d Cir. 2004) (internal quotation
marks omitted).“[ T]he probable cause inquiry is based upon whether the facts known by the
arresting officer at the time of the arrest objectively provided probable cause to arrest” Jaegly

439 F.3d at 158citing Devenpeck v. Alforcb43 U.S. 146, 153 (2004)).

As the Second Circuit has emphasizgaepbable cause is a fluid standard that does not
demand hard ceiitzties or mechanistic inquiries; nor doeddinand that an officer s goodfaith
belief thata suspect has committed or is committing a crime be correct or mehg tilke than
false.” Figueroa v. Mazza825 F.3d 89, 99 (2d Cir. 2016hternal quotation marks omitted
“Rather, it rquires only facts establishing the kind of fair probability on whiosasonable and
prudent person, as opposed to a legal technician, would tdly(internal quotation marks and
brackets omitted) In determining whether probable cause existed to support an arrest, courts
must cosider the totality of the circumstances, including the facts available to themgyres
officer both immediately before and at the time of arrest. Simpson v. City of New York93 F.3d
259, 265 (2d Cir. 2025

Even if a court concludes that an arrestififiger lacked probable cause to arrest, the
officer is entitled to qualified immunity if the officer establishes that “(a) it was objectively
reasonable for the officer to believe that probable cause existed, or (b) officers of reasonable
competence couldisagree on whether the probable cause test was Wvdtiams v. City of New
York No. 17 Civ. 4391 (ER), 2018 WL 4189515, at *2 (S.D.N.Y. Aug. 31, 20a&)rnal
quotation marks omitted). Put differently, an officer is entitled to qualified immunity if there is
“arguable probable cause ’toncept that turns on whetharréasonable police officer in the
same circumstances and possessing the same knowledge as the officer in question couldhave

reasonably believed that probable smexisted in the light of wellestablished law."Cerrone
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v. Brown 246 F.3d 194, 202-03 (2d Cir. 2001) (citation omitted).

A. The Investigation

Lian argues that probable cause is basedi®belief that old radios arel @estroyed if
properly disposed. The radios in Bleiwas possessiofvere not destroyed. Therefore, he argues,
there is probable cause that the radios seized from Bleiwas were Siaderourt agrees with
his analysis.

Lian’s chain of reasonings similar to the mattepresented to the Second Circuit in
Krause v. BennetB87 F.2d 362, 371 (2d Cir. 1989). In that casa §41983 case stemming
from anarrest for possession of stolen propertypelice officer observed a stop sign hanging
in the plaintiff's garage.ld. at 364. Severalays laterthe officer confirmed that it was missing
and presumed stolend. at 366. Based on this information, the Second Circuit determined that
he had at least arguable probable cause to arrest the plaintiff, notwithstanding the plaintiff’s
plausible explanations of innocende. at370—71. In its decision, the panel noted ttjat] hile
traffic signs are not contraband, it is commonly known that they are often stolen from roadsides,
and that they are not routinely acquired Ihg general publit. Id.; see also Criss v. City of Kent
867 F.2d 259 (6th Cir. 1988) (finding probable cause for possession of stolen property when
officers observed road signs hanging in plaintiff’s apartment).

The Court finds that, at the very least, Lian had arguable probable cause and may enjoy
qualified immunity for his actions. Like the plaintiffs in KrauseandCriss Bleiwas had in his
possession former state property that, based on Lian’s information, would not be in thefhands
the public unless stolen. Although Lian did e&plicitly confirm that the radios were stolen, as
the officer in Krausedid with the stop sigrsee887 F.2d at 366, Lian did confirm that all old

radios were destroyed with both Barbee and Buck, longtime employees\Ndf B s
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Communication division. This information is (at leastirguably) sufficient for Lian to conclude
that there was probable cause to arrest Bleiwas.

But Bleiwas arguethat whether Lian dith factconfirm that the radios were salvaged
and mechanicallgestroyed is disputed and best left to a jury. On this daan,recalled in his
deposition that both Barbee and Buck told him thatpecific old radios he was investigating
were destroyedLian Dep.63:12-22; 110:7-16Lian’s notes of his conversation with Barbee
indicate that he had been told by Barbee of NYPD’s blanket destruction policy fadad.r
Lian DD-5 at DEF50. Nevertheless, Bleiwas suggests that there is a factual dispute because
neither Buck nor Bade remember the conversatioklein Decl. Ex. 2, 24:2H; Ex. 5 19:22—
20:23.

Regardless of the state of Barbee and Baiokemories, ‘io] issue of fact exists where,
as here, one witness has a recollection of an event, while another actor in theessirhasemo
recollection, one way or the otherCreighton v. City of New Yagrko. 12 Civ. 7454 (PGG),
2017 WL 636415, at *40 (S.D.N.Y. Feb. 14, 2017) (quotation marks remmasiglsoe.g,
Creese v. City of New YgrKo. 17 Civ. 3659 (ARR) (ST), 2019 WL 3302436, at *7 (E.D.N.Y.
July 23, 2019jfinding no dispute of material fact when officer failed to document detail in
reports)appeal filed, No. 19-2502 (2d Cir. Aug. 15, 201Hess v. Mid Hudson Valley Staffco
LLC, No. 16Civ. 1166 (KMK), 2018 WL 4168976, at *15 n.21 (S.D.N.Y. Aug. 30, 2018)
(finding no dispute when only one participant recalled the details of conversation)fd, No. 18-
2747-CV, 2019 WL 4127329 (2d Cir. Aug. 30, 2019)erefore, absent any affirmative evidence
to the contrarythere is no genuine dispute of material fact that Buck and Barbee told Lian that
the radios in question had been mechanically destroyed.

Accordingly, the Court finds that there is no genuine dispute of material fact regarding
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the basis for Liais probable cause determination going into the search of Bleiwas lihime.
undisputed facts support Lian’s opinion that there was probable cansgleasarguable
probablecausesufficient to trigger Lian’s qualified immunity. 3

B. The Search

But Lian did not arredBleiwas at that point. Instead, he and his team arrived at Bleiwas
home to confirm that Bleiwas did indeed possess old police radios. During the search, Lian was
presented with three nepiecesof information: (1)Bleiwas, who was not an active police
officer, had thousands of police radios in his home, including two operable ones on his night
stand (2) Bleiwas explained the existence of the radios by saying he had purchased them at
auction and had receipts to back his storyamal(3) the boxes of @ios that the search team
seized had relinquishment slips on the@iven that Lian had probable cause for arrest as he
began executing the search warrant, the question is whether any of these thres pieces
information destroyed probabdause.Cf. Lowth v. Town of Cheektowa@? F.3d 563, 571 (2d
Cir. 1996) (as amende)Under New York law [regarding malicious prosecution], even when
probable cause is present at the time of arrest, evidence could later sinitdce/ould
eliminate that probable causginternal quotations removed)).

“[ Ulnder some circumstances, a police officer’s awareness of the facts supporting a
defense can eliminate probable causitk v. Tavernier316 F.3d 128, 135 (2d Cir. 2003 ut

“[0] nce a police officer has a reasonable basis for believing there is probable cause, he is not

3 Although the Court conducts its own analysis, it does note that Judgéékeifound that Lidis reasoning was
sufficient to establish probable cause for the existence of stolen property in Bleiwas home when the judge signed
the search warrant in April 2015. Bleiwas claims that this Court ¢aatyoon Judge Weinbergreasoning because
the search warrant contained a false statement, namely that all old ratkosestroyed. But the Cotfitids that

the evidence Lian presented to Judge Weinberg was the same that Lian himself knew. There is no evidence that

Lian intentionally or recklessly fabricated evidence in front of Judgmkérgs. See alsinfra PartV.
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required to explore and eliminate every theoretically plausible claim ofeémoe before making
an arrest.”Ricciuti v. NY.C.Transit Auth, 124 F.3d 123, 128 (2d Cir. 1997). When making his
probable cause determination, however, tifficer may not disregard plainly exculpatory
evidence.” Panetta v. Crowley460 F.3d 388, 395 (2d Cir. 2006).

First of all, Bleiwasclaim that he had receipts for the purchasthe radios was not
plainly exculpatory. Even thouglowrts have long recognizéidat suspects protest their
innocencethey have declined to force officers to follow up on these protests before arre3te,
e.g, Jock 316 F.3d at 135-3®icciuti, 124 F.3cat 128 Krause v. BennetB87 F.2d 362, 371
(2d Cir. 1989). Lian was not bound to take Bleiwdaims at face value and abstain from
executing the arresintil he tracked those claims down.

Nor does the presence of the relinquishment slips mifyesfeange the probable cause
calculation. Although the slips do indicate that radios inside were relinquisheaskible
“sale,”the slips also indicate that the relinquishment could have been for disposal or other ends
consistent with mechanical dasttion. Indeedthe slipsdo notmention radios specifically;
rather, they are designed for the relinquishment of many types of equipmemtingwehicles.
They did not immediatelgontradictthe information the Communications division gave to Lian,
and they did not provide any confirmation that the radios to which they were affixed had been
sold at auction, as opposedstame“other dispositiorf. The slips do not have a price or
purchaser listed on them—only the rad®erial numbers.

Finally, Bleiwas, a man Lian knew to have beemember of th&®epartment of
Corrections Telecommunications Unihad thousands of radios in his home. Two were operable
and on his night stand. Based on everything Lian had been told up to that pantpamof the

public should not have been able to amass such a collection. The discovery of this evidence
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supports Liafs final decision to arrest Bleiwas for the possession of stolen property by providing
support for an inference that Bleiwas knew theasavere stolenSee Krause887 F.2d at 371

(“[ Officer] was entitled to rely on the implications of the information known to him in assessing
whetherplaintiff] possessed this knowledge [that the property in question was S)ol&iar

from being plainly exculpatory, they raise more questions—questions that thellaatcompel
Lian to answer before arreskee Ricciufil24 F.3d at 128.

Taking into account thefdcts available to [Lian] at the time of the arrest and
immediately before it,Lowth 82 F.3dat569 — namely, all old police radios are supposed to
have been destroyed, none are resold, and Bleiwas, a former radio reppossassed
thousands of old police radios the Court finds that Lian possessed at least arguable probable
cawse to make an arrest, granting him qualified immunity from the false arrest claim. Further, the
Court finds there are no genuine disputes of material fact regarding the basis of Lian’s
knowledge. Therefore, the CourtGRANTS the defendantsnotion for sunmary judgment as to
Bleiwas federal false arrest claim against Lialind, becausft]he elements of a claim of false
arrest under 8983 are substantially the same as the elements of a false arrest claim under New
York law,” it GRANTSLian's motion asa the state false arrest claim, as welygh v. Jacobs
961 F.2d 359, 366 (2d Cir. 1992) (internal quotations marks omitted)

V. MALICIOUS PROSECUTIO N

Plaintiff alsoassertafederal and a state law claim for malicious prosecution against
Lian. As with the false arrest clairfj t{jhe elements of malicious prosecutionder § 1983 are
‘substantially the sarhas the elements under New York lavwBailey v. City oNew York 79F.
Supp. 3d 424, 448 (E.D.N.Y. 201&)jting Boyd v. City of New Yorl836 F.3d 72, 75 (2d Cir.

2003)). ‘To establish a claim for malicious prosecution under New York law, a plaintiff must
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show‘(1) that the defendant initiated a prosecution againstlthetiff, (2) that the defendant
lacked probable cause to believe the proceeding could succeed, (3) that the daf#adanith
malice, and (4) that the prosecution was terminated in the plaintiff’s favor.” Mitchell v. Victoria
Home 434 F. Supp. 2d 219, 226 (S.D.N.Y. 2006) (quottng v. Court Officer Shield No. 207
180 F.3d 409, 417 (2d Cir. 1999)probable cause is a complete defense for claims of malicious
prosecution, similar to claims of false arrestanganiello v. City of New York12 F.3d 149,
161-62 (2d Cir. 2010)In addition to these state law elements, a plaintiff seeking relief under
§ 1983must assert that there wassufficient post-arraignment liberty restraint to implicate
plaintiff's Fourth Amendment right[jto be free of unreasonable seizutd. (quotingRohman v.
N.Y.C. Transit Auth215 F.3d 208, 215 (2d Cir. 2000) (internal @tioin marks omitted)).
Three of the five elements are undisputed here. Lian initiated the prosecution against
Bleiwas when he signed the criminal complaint charging Bleiwas with crimisakpsion of
stolen property.See Cameron v. City of New YdsR8 F.3d 50, 63 (2d Cir. 2010). With the
dismissal of charges, the prosecution was terminated in plaintiff's favor. And the parties do not
dispute that Bleiwdsequirement to appear in court several times after his arrest was a sufficient
postarraignmenliberty restraint to make this state law claim cognizable und988.
Furthermoreif probable cause for the prosecution was lacking, the Court may infer roalice
the part of Lian.SeeBoyd 336 F.3d at 78Therefore, the only element in dispute is whether

Lian had probable cause at the time he signed the criminal confplaint.

The principal dispute, and the one the Court finds is sufficiently material to send to a jury,

4 Bleiwas makes a passing claim that Lian withheld evidence sometimeein Buhhe neither alleges in his Second
Amended Complaint nor argues in his moving papers thatd eetionsafter signing the complaint amounted to
“play[ing] an active role in the prosecution, such as giving advice and enamerstge importuning the authorities
to act’ Rohman215 F.3cat217. The Court accordingly focuses its analysis on what Lian knew and did prior to

his signing the complaint in May 2015.
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regards whakian did in the six weeks between Bleiwasrest and when Lian signed the
criminal complaint. Bleiwaargues thathe combination ofiim allegedly telling.ian he had the
receiptsand Lians discovery of the relinquishment slips found on the seized boxes of radios
should have compelled Lian to investigate furtigan responds that h&id conduct an
investigationthrough his phone calls to verify the documents he had in his possession, but that
he hit &' brick wall” and was not able to get an answer either. vigélgiwas maintains that he
never faxed anything to Lian to verify and that, in any event, the speed with whicrddhe
head of the Communications Division, pointed out that aucti@hsappen in the 1990s shows
that Liaris investigation was inadequate.

“[ T]he failure to make a further inquiry when a reasonable person would have done so
may be evidence of lack of probable catdeowth v. Town of Cheektowadg?? F.3d 563, 571
(2d Cir. 1996)as amended). Here, there is a question of fact around whether it was reasonable
for Lian to cease his investigation after hitting ‘thsick wall’ with his phone calls. In order to
make that determination as a matter of law, the Court would needwovikimom Lian spoke
with, what they said, and, ultimately, whether their responses made it relestnstop the
investigation thereLian has not produced a recaudficient to set these disputes to reSiee
Weiner v. McKeefen®0 F.Supp. 3d 17, 35-3&(D.N.Y. 2015) (finding lack of record between
arrest and signing of complaint supported denying motion for summary judgmeali¢rous
prosecution proceeding).

The questions raised by the results of Lian’s search buttress this conclusion. If Lian had
checked the police databask o theradios recovered would have shown upsavagedand
none as stolenTherefore, based on his prior investigation, Lian had one of two conclusions to

draw: either Bleiwas was a participant in a thriving blackke#for stolen old police radios —
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with some police insider potentially misappropriating radios bound for destruction — or the
initial information Lian received— that all old radios were destroyed was suspectin the
face of this information, Lian chose to make several phone calls to unknown individuals, rathe
than seeking clarification from the Communications Division — clarification that Howard
promptly provided when Lian eventually asked several montés lat

The record does not contain enough undisputed information to determine whether Lian’s
failure to further investigate and discover his mistake was reasonable eaqarghitle a
complete defense to Bleiwastate and federal malicious prosecution chaiffherefore, the
Court DENIES summary judgmeas to the state and federal false malicious prosecution claims
againsthim.
V. FAIR TRIAL

Finally, defendants seek dismissaBdiwas federalfair trial claim. “To establish a
claim of denial of theight to a fair trial, Plaintiff must plausibly plead the following elements:
“(1) investigating official (2) fabricates evidence (3) that is likely to influence a jury’s decision,
(4) forwards that information to prosecutors, and (5) the plaintiff suffers a deprivation of liberty
as a result.”"Jovanovic v. City of New Yqr&86 F. App’x 149, 152 (2d Cir. 201@ummary
order) The Second Circuit has held that “[ w]hen a police officer creates false information likely
to influence a jury’s decision and forwards that information to prosecutors, he violates the
accusets constitutional right to a fair trial, and the harm occasioned by such an unconscionable
action is redressable in an action for damages under 42 U.S.C. § Ha8@aiiti v. N.Y.C. Transit
Auth, 124 F.3d 123, 130 (2d Cir. 1997). Although some courts have held that a § 1983 claim for
denial of the right to a fair trial requires that a trial have actually been cedltioe Second

Circuit in Ricciuti and other courts in this District have found otvise. Seed. at 127;Schiller
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v. City of New YorkNo. 04 Civ. 10178 (RJS) (JCF), 2008 WL 200021, at *10 (S.D.N.Y. Jan. 23,
2008) (“The limiting factor appears to be not whether the plaintiff went to trial but whether the
falsification caused material harm.”); Canario v. City of New YoyiNo. 05 Civ. 9343 (LBS), 2006
WL 2015651, at *2—4 (S.D.N.Y. July 12, 2006hus, in cases where there are allegations that
officers fabricated evidence, the key consideration is whether the fabrication resulted in a
deprivation of liberty.

Bleiwas primarily contends that he was denied a fairtbeabuse: (1) Lian included in
the criminal complainthe untrue fact that someone had told him old radios were desangled
(2) Lian withheld the relinquishment slips fratre DA’s Office.® Neither allegation withstands
scrutiny. For the reasons described in RHrA , suprg there is no dispute of material fact over
whether Barbeeonfirmed to Lianthat old radios are destroyed. Accordingly, there is no
evidence that Lian fabricated this when he swore to the criminal compiesRicciuti, 124
F.3dat 130 (requiring knowing fabrication of evidence to give rise to a fair triahgla

Bleiwas claim regarding the alleged withholding relinquishment Skpss no better.
Functionally, it amounts to an accusation &radyviolation for which Bleiwas seks a civil
remedy See Fappiano v. City ofew York 640 F. App’x 115, 118 (2d Cir. 201@ummary
order) When plaintiffs make such claims, they must prove three elements: “The evidence at
issue must be favorable to the accused, either because it is exculpatory, or béxause i
impeaching; that evidence must have been suppressed by the State, eithgr ovillful
inadvertently; and prejudice must have ensuéd.’{quotingUnited States v. Riva877 F.3d

195, 199 (2d Cir. 2004) In a fairtrial-claim context, the officer must have willfully suppressed

5> Bleiwas also argues that Lian made two mistakes in the compthattit was Buckand notBarbegwho
authenticated the radios; and that the radios recoveret\NY&@PD’ on them rather thatNYPD.” Even if they
had been intentional misstatements, they are immaterial and not sufficient to give rise to a fair trial claim.
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evidence.See Fappiano640 F. App’x at 118. To establish prejudice, a plaintiff must show the
evidence was material; i.e., whether teedentiary suppression undermines confidence in the
outcomeof the trial” Id. (quotingLeka v. Portuondo257 F.3d 89, 104 (2d Cir. 2001)

Even if there wera dispute of material faciver whethetian willfully suppressed the
relinquishment slips, there is no evidence that the withholding of the slips wersainaBleiwas
provided the documents to the BADffice after his second court date, but it did not dismiss the
case until SeptembeBleiwas has not produced any facts that would suggest the result would
have been any different if Lian had forwarded the slips to th®ffice earlier.

Because the Court finds no genuine dispute of material fact regarding the fair trial claim,
the CourtGRANTSsummary judgment as to Bleiwdsderal fair trial claims against Lian.

VI. REMAINING CLAIMS

Because the Coufinds there was probable cause for Bleiwas’ April 2015 arrest, the
Court alsctGRANTS the defendantsnotions for summary judgment as to all of the claims
deriving from the false arrest claim against Lian, specifically Bleiwas’ failure to intervene claims
and his false arrest claims against Hand and Barbee.

Additionally, in theirinitial moving papers, defendants producqatimma facieshowing
that there is no genuine dispute of material fact surroundinigitbe/ing counts the fair trial
claim against Had and Barbee; the supervisory liability claims against Lian and Hand; the
malicious prosecution claims against Hand, Barbed,the City of New York; and the state law
negligence claim against Barbee and the.CBleiwas does not rebut these contergianall.
Therefore, the Court GRANTSthe defendantgnotion for summary judgment as to those
defendants.See Schlenger v. Fid. Emplr. Servs. Co., lI&5 F. Supp. 2d 317, 346-47

(S.D.N.Y. 2011) (finding claims not addressed in opposition to summary judgment
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“abandoned”).
VII. CONCLUSION

For the foregoing reasons, Defendants’ motion for summary judgment is GRANTED in
part and DENIED in part. Both the state and federal malicious prosecution claim against Lian
shall survive. All other claims against Lian and the other defendants are DISMISSED. The
parties are directed to appear for a pre-trial conference on October 16, 2019 at 11:30 A.M. The

Clerk of Court is respectfully directed to terminate the motions, Docs. 110, 125.
It is SO ORDERED.

Dated: September 27,2019 o |
New York, New York — B L.

Edgardo Ramos, U.S.D.J.
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