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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X
ARCH SPECIALTY INSURANCE COMPANY,

Aaintiff,

-V- No. 15 CV 10069-LTS

FARM FAMILY CASUALTY INSURANCE
COMPANY,

Defendant.

X

MEMORANDUM OPINION AND ORDER

On December 28, 2015, Plaintiff Arch Spetsidhsurance Company (“Plaintiff” or
“Arch”) brought this action, seeking a judgment declaring;: i Mega Contracting Group,
LLC (“Mega”), East 138th Street Owners LI{East 138th Street”), @ahBarrier Free Living
Housing Development Fund Corporation (“Barf@ee Living”) (collectively, the “Tendering
Parties”) qualify as additionaisureds on a general liabililgsurance policy issued by
Defendant Farm Family Casualty Insura@mmpany (“Defendant” or “Farm Family”) to
Mastercraft Masonry I, Inc. (“Mstercraft”), with respect to aimderlying personal injury action

pending in New York State Supreme Courkselth A. Giampa v. Barrier Free Living Housing

Development Fund Corp. et alndex No. 22943/2015E (the “Undigng Action”); (2) Farm

Family has an obligation to defend and indéyntne Tendering Parties in the Underlying

Action; and (3) Farm Family must reimburse Afohthe defense costs that it has incurred in the
Underlying Action. (See docket entry no. 5.) Riidi also seeks a monetary judgment in the
amount of $29,744.02 for attorneys’ fees and defense costs mhauttee Underlying Action.

(Id.) Plaintiff later filed an amended complaint on April 13, 2016, seeking the same relief. (See

docket entry no. 15.) The Court has jurisdictdrthis action pursuant to 28 U.S.C. § 1332.
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On July 20, 2016, Plaintiff moved for summaguggment against Farm Family on all
three of its causes of action, pursuant to Fe€iR.P. 56, and to staylaliscovery and relevant
deadlines set forth in the Court’s March 11, 2(R&-Trial Scheduling Order, pursuant to Fed.
R. Civ. P. 26. (See docket entry no. 17.)

The Court has reviewed thorouglall of the parties’ submissins. For the reasons stated
below, Plaintiff's motion for summary judgmeeis granted, Plaintiff's motion to stay
proceedings is denied as moot, and the casdared to Magistrate Judge Gorenstein for an

inquest as to the defense cost reisburent to which Arch is entitled.

BACKGROUND
The following summary of relevant facts isdmn primarily from Plaintiff's Statement of
Undisputed Material Fac{sPSUF”) (Docket entry no. 21) and affidavits submitted in
connection with the instant motion. Refereniethe PSUF are inclusive of the evidence cited
therein. Except as indicated otherwigde facts summarized below are undisputed.

The Mastercraft Contract

On or about May 31, 2013, Mastercraft entarg¢o a contractthe “Mastercraft
Contract”) with Mega, a generalmactor, pursuant to which Mastraft agreed to serve as the
masonry subcontractor at a constructionlsitated at 616 East 139th Street, Bronx, New York

(the “Project Site”). (PSUF | 1; see aléiaciguerra Decl., Ex. 3, Docket entry no. 19-3.) East

138th Street and Barri€éiree Living owned the Pregt Site. (PSUF § 2.)
Pursuant to Paragraph 34 of the Mastet&@ahtract, “Liabilityfor Damage & Personal
Injury”:

The Subcontractor [Mastercraft] hereby assuemtge responsibilityand liability for any
and all damages or injury of any kindrature whatever (including death resulting
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therefrom) to all persons, whether employeethefSubcontractor or otherwise, and to all
property caused by, resulting from, arising ofjtor occurring in connection with the
execution of the Work [defined as all magowork as per the attached Scope of Work:
Masonry dated 5/31/13 and all workide done according tihe drawing and
specifications listed on the attached Extdband Exhibit B, except for any changes
agreed upon between General Contractor and Subcamtdactng bid review and

buyout]. Except to the extent, if any, ex@lggprohibited by statuteshould any claims

for such damage or injury (including deaéesulting therefrome made or asserted,
whether or not such claims are based upon [Mega’s] alleged active or passive negligence
or participation in the wrong or upon aaljeged breach of any statutory duty or
obligation on the part of [Mega], theilscontractor agrees to indemnify and save
harmless [Mega], its members, officers, dgeservants and employees, the Owner [East
138th Street and Barrierée Living], the Funding Agency and all other persons or
entities required to be indemnified undiee provisions of the General Contract
(hereinafter collectively referred to as “tlelemnitees”) from and against any and all
such claims, and further from and agasnsy and all loss, cgséxpense, liability,

damage or injury, including legal feesdadisbursements, that the Indemnitees may
directly or indirectly sustain, suffer ordar as a result thereof and the Subcontractor
agrees to and does hereby assume, on befdlé Indemnitees, the defense of any action
at law or in equity which may be brougigainst the Indemnitees upon or by reason of
such claims and to pay on behaltloé Indemnitees, upon demand, the amount of any
judgment that may be entered against titeinnitees in any such action. In the event
that any such claims, loss, cost, expenabijlity, damage or injury arise or are made,
asserted or threatened against the Inde®sjfMega] shall hawbe right to withhold

from any payments due or to become tituthe Subcontractor an amount sufficient in
the judgment of [Mega] to protect and ing@fy the IndemniteeBom and against any
and all such claim, loss, cost, expense, litgbdamage or injury, including legal fees

and disbursements, or [Mega] in its deton, may require the Subcontractor, to furnish
a surety bond or letter afedit satisfactory to [Megajuaranteeing such protection,
which bond of letter of credit shall be furinégl by the Subcontractasithin five (5) days
after written demand has been made therefor.

(Vinciguerra Decl., Ex. 3at 1, 17.)

Paragraph 35 of the Mastercraft Contracjuired Mastercraft “tprocure and maintain,
at its own expense, until completion and fiaeteptance of the work . . . [insurance for]
Comprehensive General Liabylitincluding contingent, contragl products, and completed
operations . . . with a minimum limit of $1,000@00 combined single limit for bodily injury
and property damage, and $2,000,000.00 Annual Aggeecalong with additional umbrella

insurance coverage. (Id. at 18.)
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Paragraph 35(D) of the Mastercraft Gawt provided that Mega “and the other
Indemniteeshall be named as additional insureds on a primary basis to [Mastercraft’s]
Comprehensive General Liabilising appropriate ISO forms thatlude Premises Operations
Liability, Contractual Liability, Advertisi\g and Personal Injury Liability and
Products/Completed Operations Liability,byr using a company specific endorsement that
provide equivalent protection.(ld. at 19 (emphasis added).)

The Insurance Policies

Arch issued “Commercial General LiabilPolicy Number GAP0009932-08" to Mega
for the policy period September 27, 2013 to September 27, 2014 (the “Arch Policy”).
(Vinciguerra Decl., Ex. 2, Docket entry no. 19-2.) Pursuant to the Arch Policy, Arch provided
“commercial general liability coverage” Mega with a $1,000,000 per-occurrence limit and
$2,000,000 aggregate limit. (Id. at 2.)

Farm Family issued a general liabilitysurance policy to Mastercraft for the policy
period October 22, 2013 to October 2214, with a $2,000,000 per-occurrence limit and
$4,000,000 aggregate limit (the “Farm Family Policy(Yinciguerra Decl., Ex. 4, Docket entry
no. 19-4.) The Farm Family Policy specificallgidifies Barrier Free king, East 138th Street,
and Mega as “additional insureds”thre “Additional Insured Schedule.” (ldt 7, 8.)

In endorsements to the Farm Family Policy, BafFree Living is designated as an “Additional
Insured — Designated Person or Organizatiand East 138th Street and Mega are both
designated as “Additional Insured[s] — Owners, Lessees or Contractors — Scheduled Person or
Organization.” (Id. at 16, 21, 22.) These endmesets provide that Baet Free Living, East

138th Street, and Mega are additional insuredieuthe Farm Family Policy “with respect to

liability for ‘bodily injury’, ‘property damagebr ‘personal and advésing injury’ caused, in
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whole or in part, by [Mastercr&$] acts or omissions or the acisomissions of those acting on
[Mastercraft's] behalf in the performae of [its] ongoing operations.” (1d.)

The Farm Family Policy includes a “Primaagd Noncontributory Insurance Condition,”
which provides that:

1. Where required by written contract oragment executed by the parties to that
contract or agreemernhisinsurance is primary and/or noncontributory with respect
to any other insurance policy issued to the additional insured, andsuch other
insurance policy issued to the additional insured as a named insured shall be excess
and/or noncontributing, whichever applies, witthis insurance; and

2. Any insurance provided by this insurarst&ll be primary to other valid and
collectible insurance available to the additional insured except:

a. As otherwise provided in tHeOMMON POLICY CONDITIONS, H.
OTHER INSURANCE; or

b. For any other valid and collectiblesurance available to the additional
insured as an additional insured by attachment of an endorsement to
another insurance policy. In suctise, the coverage provided under this
insurance shall also be excess.

(Vinciguerra Decl., Ex. 6 at 6 (emphasis added).)

The Underlying Action

Joseph A. Giampa (“Giampa”) was an empleyf Mastercraft. (PSUF 1 16.) On or

about May 28, 2015, Giampa commenced the Uyitig Action, Joseph A. Giampa v. Barrier

Free Living Housing Development Fund Corpakt Index No. 22943/2015E, a personal injury

action against the Tendering Parties, in New Y8t&te Supreme CourfVinciguerra Decl., Ex.
1, Docket entry no. 19-1.)

In his complaint, Giampa alleges that, #ittimes hereinafter mentioned, [he] was an
employee of [Mastercraft].”_(Id. at 16.) Giamfether alleges that, while “lawfully traversing
the interior stairway at the [Project Site] danuary 13, 2014, [he] was caused to be injured and

suffered permanent and severe personal injwigsut any fault on [is] part contributing
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thereto.” (Id. at 17.) Giampa’s complaint asseduses of action for negligence, violations of
New York Labor Law 88 200 and 241, and violatioh&kule 23 of the Industrial Code of the
State of New York. (See id. at 16-19.)

Farm Family, citing a “Workers’ Comperigm Board C2 Employer’s Report of Work-
Related Injury/lliness” form that is not aneel to Giampa’s complaint or referred to in
Giampa’s complaint, asserts in its oppositiodtoh’s motion that Giampa was not on duty at
the time of his accident. The Workers’ Campation document notes that, “While [Giampa]
was walking to the side yard [at the Projed¢e @it 6:45 AM on January 13, 2014], he slipped on
[a] temporary step injuring his ankle.” (Gorton Decl., Ex. A at 2, Docket entry no. 25.)
According to the document, Giampa’s shifttamuary 13, 2014 began“@00 AM.” (I1d.)

Mastercraft was impleaded into the Unglamy) Action as a thirgesarty defendant by the
Tendering Parties, who asserted causes of airandemnification and breach of contract to
procure insurance (the “Third-Party Action™}Vinciguerra Decl., Ex. 12, Docket entry no. 19-
12.)

Arch’s Tenders to Farm Family

By correspondence dated January 24, 201dh fArovided Farm Family a “Notice of
Claim and Demand for Indemnification.” (Vincigua Decl., Ex. 7, Docket entry no. 19-7.)
The letter read in pertinent part as follows:

It is our understanding, based upon owliprinary investigéon and the limited

information received to date, that [Masteftjrantered into an agreement with Mega to
perform certain work at the [Project SitéMastercraft's employee and your insured

Joseph Giampa was allegedly injured on or about January 13, 2014 at the Project [Site].

To the extent that notice has not been pravideMastercraft's regztive carriers, please
provide them with notice of éhinstant claim. Please be advised that it is Arch’s position
that if litigation is commenced Masterdrahd its respective carrier(s) are required to
defend and indemnify Mega and as an aoldal insured in accordance with the terms
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and conditions of the agreement enteré¢d oy and between Megad Mastercraft and
Mastercraft'snsurancepolicies.

Kindly confirm receipt of notice of the irestt claim and acceptance of the defense and
indemnification of [Mega] should litigath be commenced. We look forward to your

reply.
(Id. at 2.)

Arch provided a second tender to Farrmitg on February 6, 2014, “writing as a follow-
up to [its] prior correspondenad in connection with [its] reeipt and notice of the above-
referenced claim.” (Vinciguerra Dk, Ex. 8, Docket entry no. 19-8.)

On June 12, 2015, Arch wrote to Farm Family yet again, as follows:

The Complaint in the Giampa Suit allsghat the defendants owned, maintained,
controlled, constructed the lands and/orghemises, operated, managed or acted as the
general contractor at tisete and project located @16 East 139th Street, Bronx, New
York. That on or about January 13, 2014 mli#iwas working athe project as an
employee of [Mastercraft] and was ‘lawfutiaversing the interiostairway . . . [and

was]| caused to be injured and suffered @eremt and severe personal injuries . . . .”
We understand that Mega and Mastercratiéieu into an agreement that requires
Mastercraft defend and indemnify each of the named defendants in the Giampa Suit:
[Barrier Free Living] and [East 138th Strea$ the owners of the property and Mega.
Additionally, that Mastercraft was requiremobtain general liability insurance naming
[Barrier Free Living], [East 138th Streetj&aMega as additional insureds on a primary
and non-contributing basis.

To the extent that notice has not been j@vided to Mastercraft’'s respective carriers,
please provide them withnotice of the instant claim.

Please be advised that Mastercraft, ancegpective carrier(s), are required to defend
and indemnify [Barrier Free Living], [East 1B8Btreet] and Mega as additional insureds
and contractual indemnitees in accoawith the terms and conditions of the
Agreement entered into by Mastercraftonnection with the [Project Site].
(Vinciguerra Decl., Ex. 9, Docket entry no. 19-9.)
Arch sent this notice to Farm Familyaag on June 15, 2015. (Vinciguerra Decl., Ex. 10,
Docket entry no. 19-10.) On August 4, 2015, Aselmt Farm Family a “Third and Final

Request,” warning that if it dithot receive a response to tlusrrespondence in the next ten
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(10) days [it would] be forced to file addlaratory Judgment actionaigst [Mastercraft] and
[Farm Family].” (Vinciguerra Dec] Ex. 11, Docket entry no. 19-11.)

On September 17, 2015, counsel for the TenddParties wrote to Farm Family,
observing that Mastercraft had iled to file an appearance serve an Answer [in the Third-

Party Action] and [was] presentily default.” Counsel stateddhit was providing Farm Family
with this information “in order to avoid ueressary motion practice and entry of a default
judgment against [Mastercraft].” (Vinciguwa Decl., Ex. 13, Docket entry no. 19-13.)

On October 22, 2015, Farm Family respondetthéoTendering Parties’ counsel by letter,
acknowledging their request that it assume the defense and indemnification of the Tendering
Parties. (Vinciguerra Decl., Ex. 14, Docket emtoy 19-14.) Farm Family stated that, “At this
time, we are unable to grant [the Tendering Psiftrequest, additional diswery is needed. It
is premature for us to take over the defense and indemnity of [the Tendering Parties]. We will
further review [the Tendering Parties’] request for defense and indemnification once additional
discovery is completed.”_(Id.)

Arch has retained counsel and defendedréradering Parties in the Underlying Action.
(Vinciguerra Decl. § 24.Matthew Vinciguerra, Arch’s Assiant Vice-President of Casualty
Claims, proffers that, “To date, Arch has inadrattorneys’ fees and related defense costs
totaling $29,744.02 and continuing. If the [U]nigeng [A]ction is tried to verdict or a
reasonable settlement is offered, Arch may adsar that indemnity obligation, up to the limits

of its policy, in which case, Arch will seekimbursement of that amount as well.”_(Id. § 25.)
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DiscussION
Summary judgment is appropriatdere there are no genuirssues of material fact and
the movant is entitled to judgment as a maifdaw. See Fed. R. Civ. P. 56(c); Anderson v.

Liberty Lobby, Inc., 477 U.S. 242, 247-50 (1986). The moving party has the initial burden of

demonstrating the absence of a disgl issue of material fact. Celotex Corp. v. Catrett, 477 U.S.

317, 323 (1986). A dispute concernimgterial fact is genuinef‘evidence is such that a

reasonable jury could return a verdict foe tonmoving party.” Aldrich v. Randolph Cent. Sch.

Dist., 963 F.2d 520, 523 (2d Cir. 1992) (quotingd&rson, 477 U.S. at 248). A genuine issue
for trial exists if, based on the record as a whalreasonable jury could find in favor of the
nonmovant._See Anderson, 477 La6248. In making its determination, the Court must resolve
all ambiguities and draw all reasonable infee=nin favor of the nonmovant. See id. at 255.

To defeat summary judgment, it is noffgient for the nonmoving party to present
evidence that is conclusory gpeculative, with no basis in fact. See Anderson, 477 U.S. at 249-
50. Instead, the nonmoving party must go beyoagtbadings and “must do more than simply

show that there is some metaplegsidoubt as to the material fa¢t Matsushita Elec. Indus. Co.

v. Zenith Radio Corp., 475 U.S. 574, 586 (1986Ble nonmoving party must present “specific

facts showing that there is argene issue for trial.”_Beard Banks, 548 U.S. 521, 529 (2006).

The Tendering Parties Are Additional Insureds on the Farm Family Policy

The Farm Family Policy’s terms are unambigudhsre is no genuine dispute of material
fact that each of the Tendering Parties is afitaxhal insured on the Farm Family Policy. As
discussed above, the Tendering Parties arélglésted on the Additional Insured Schedule to

the Farm Family Policy and are explicitly desatgd as additional insureds in the “Additional
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Insured — Designated Person or Organization” and “Additional Insured[s] — Owners, Lessees or
Contractors — Scheduled PersorOsganization” endorsements. (Vinciguerra Decl., Ex. 4 at 7-
8, 16, 21, 22.) Plaintiff is, therefore, entitledaasatter of law to a declaration that the
Tendering Parties are additional insureds under the Farm Family Policy.
The Court now turns to the question of wiest under the terms of the Farm Family
Policy, Farm Family must defend and indemnifg rendering Parties with respect to the claims

asserted in the Underlying Action.

Obligation to Defend and Indemnify the Tendering Parties

Defens&Dbligation

“An insurer’s duty to defend claims maadgainst its policyholder is ordinarily
ascertained by comparing the allegations cdmplaint with the wording of the insurance
contract. . . . The duty is to defend any actregardless of its migy that seeks damages
potentially within the indemnity coverage. At tkame time, an insurer’s duty to defend is

limited absolutely by the scope of the coverage purchased.” Int’l Bus. Machs. Corp. v. Liberty

Mut. Ins. Co., 363 F.3d 137, 144 (2d Cir. 2004j.[a] complaint congins any facts or

allegations which bring the claim even potentialfghin the protection purchased, the insurer is

obligated to defend.”_Regal Constr. CorpNat’l Union Fire Ins. Co., 930 N.E.2d 259, 261
(N.Y. 2010). “This standard appsieequally to additional insureds and named insureds.” Id. at
261-62.

“Under New York law, the initial interpretation of a contract is determined by the court
as a matter of law. In construing the provisiari a contract, includg an insurance policy,

unambiguous terms are given their plain and orglingeaning.”_Century Sur. Co. v. Franchise
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Contractors, LLC, No. 14 Civ. 277, 2016 WL 1030184*4 (S.D.N.Y. Mar. 10, 2016) (internal

guotation marks omitted). “[T]he question of@ther an insurance policy is ambiguous is a

matter of law to be determined by the cduiiugo Boss Fashions, Inc. v. Fed. Ins. Co., 252

F.3d 608, 616 (2d Cir. 2001). “An ambiguity existthié terms of an insurance contract suggest
more than one meaning when viewed objecyivsl a reasonably intelligent person who has
examined the context of the entire integratgceement and who is cognizant of the customs,
practices, usages and terminology as generallyratutel in the particularade or business.”
Century Sur., 2016 WL 1030134, at *4 @mtal quotation marks omitted).

The relevant Farm Family Policy endorsements provide for coverage of injcaiesd,
inwhole or in part, by [Mastercraft's] acts or omissionsttie acts or omissions of those acting
on [Mastercraft's] behalf in the performanafgits] ongoing operations (Id. at 16, 21, 22
(emphasis added).) This provision is not agnbus and, therefore, cae interpreted as a
matter of law. “The phrase ‘caused by’ doesmaterially differ from the . . . phrase, ‘arising
out of,” a phrase that has definitively besonstrued under New York law. See Nat’l Union

Fire Ins. Co. v. Greenwich Ins. Co., 962 N.2&9 (1st Dep’t 2013) {ting W&W Glass Sys.,

Inc. v. Admiral Ins. Co., 937 N.Y.S.2d 28 (1st Dep012)). Farm Family concedes that “[t]he

simple issue before this Court on the motiowlether Plaintiff Arch has demonstrated that no
legitimate question of fact exssthat the alleged loss ingttunderlying Action ‘arose from’
Mastercraft’'s work.” (8e docket entry no. 25 at 13.)

“The New York Court of Appeals has heldtthihe phrase ‘arising oof’ is ordinarily

understood to mean originating from, incidemtdr having connection with.” Fed. Ins. Co. v.

Am. Home Assurance Co., 639 F.3d 557, 568 (2d20it.1) (internal quotation marks omitted).

“The phrase requires only that theresbme causal relationship between the injury and the risk
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for which coverage is provided.”_|d. (intetrmpuotation marks omitted). Where “the term
‘operations’ is not [otherwise] fieed in” the relevant insur@e policy, “operations’ is given
its ordinary meaning, consideritige general nature of the opéoatin the course of which the
injury was sustained.”_Id. (internal quotatiorarks omitted). “The ordinary meaning of the
word in the context of this case is thdeing or performing’ of work.”_1d.

As to the duty to defend, the legal question is whether Giampa’s complaint in the
Underlying Action asserted a ataithat was even potentiallyithin the scope of the Farm
Family coverage for the Tendering Parties afitamhal insureds. There is no dispute that
Giampa alleged in his complaint that he wagamployee of Farm Family’s principal insured,
Mastercraft, and that he was injured on thgjéat Site. (Vinciguerra Decl., Ex. 1 1 70, 75.)
These allegations clearly frame the potentialidoility — Mastercraft’'s worker was injured on
the job site where Masterctafas conducting its masonry opgons. His accident was,
therefore, potentially caused by those operatiornthat his presence on the site was at least
potentially the product of those operations. The Farm Family Policy does not condition coverage
on fault by Mastercraft or the employee. Giammgasplaint is thus sufficient to trigger Farm
Family’s duty to defend the Tendering Parties urnde Farm Family Policy. See Regal Constr.,
930 N.E.2d at 261.

IndemnificationObligation

“In contrast to the duty to defend, asumer’s duty to indemnify is narrower and
triggered by a determination that the loss, #astdished by the fact, is covered by the policy.”
Century Sur., 2016 WL 1030134, at *4 (intergabtation marks omitted). Thus, on this
summary judgment motion practice, the indemeaiion question turns on whether there is any

material factual dispute as to causation withim meaning of the Farm Family Policy. Farm
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Family does not dispute that Giampa wasaict,femployed on the job by Mastercraft. Nor does
it dispute that the injury occurrexh an area within the job sit&kather, Farm Family proffers
evidence that the incident occurred “fifteemuotes before [Giampa’s] shift began on January
13, 2014,” (Gorton Decl., Ex A at 2) and contetitst Giampa’s injury did not arise from
Mastercraft’'s operations becausa]{ allegation is made that tite time [Giampa] was injured

he was actually working on site or that the lossunred in the course bis actual employment
with Mastercraft.” (See dockettyno. 25 at 14-15.) However, “the focus of the inquiry is not
on the precise cause of the accident but the gem&tale of the operation in the course of which
the injury was sustained.” See Regal Con880 N.E.2d at 262. In pport of its contention

that the timing of the accident and Giampa’svactvork status are material to the indemnity

liability issue, FarnfFamily points to Worth Constructh Co. v. Admiral Insurance Co., 888

N.E.2d 1043 (N.Y. 2008), in which the New York Coof Appeals rejected a coverage claim.
Farm Family’s reliance on the Whartlecision is misplaced, as itfeectually distinguishable.

The plaintiff in Worth was not employed bye defendant’s insured, Pacific Steel, a

subcontractor that had been hired to installaércase at an apartment complex and obtained a
commercial general liability insurance policy frdrarm Family that named Worth Construction,
the general contractor, as an didaial insured._Sedli at 1044. “After Pacific [Steel] installed
the stairs, the project was turned over to Worth [Construction], who hired a concrete
subcontractor to fill the pans. Once the cotechad been poured analls were erected around
the stairs, Pacific [Steel] was to return to thie ® complete its portioaf the project by affixing
the handrailings to the walls.” Id. Howeverfdre Pacific Steel could do so, an employee of
another subcontractor slippeddafell on fireproofing which hadeen installed by a different

subcontractor._ld. The Court Appeals held that Worth waet entitled to a declaration
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requiring defense and indemnification by Farm Family in connection with the underlying
personal injury action, finding th&acific Steel was not operating the job site at the time, and
that “[t]he allegation in the complaint that thairway was negligently constructed was the only
basis for asserting any significant connection leetwPacific [Steel's] work and the accident.”
Id. at 1046. In the course of the litigation, “Wostimitted that its claims of negligence against
Pacific [Steel] were without factual merit, [aridis effectively] conceded that the staircase was
merely the situs of the accident.” Id. Undeese circumstances, tbeurt held, “it could no
longer be argued that there was any connectitwdas [the employee’s] accident and the risk
for which coverage was intended.”_Id.

Here, where Mastercraft was conducting openation the Project Site and the concept of
causation turns on the relationsbipMastercraft’'s employee to the worksite rather than on a
claim that Mastercraft was neghigt, Worth is inapposite. €New York Court of Appeals’

later decision in Regal Construction, whiadncerned coverage for a claim by the primary

insured’s own employee, is instructive heFeénding the insurer respsible for defense and

indemnification of the additional insured, thegdeConstruction Court distinguished Worth and

opined that:

[T]here was a connection between the accifiemblved therein] and Regal’s work, as
the injury was sustained by Regal’'s oemployee while he supervised and gave
instructions to a subcomirtor regarding work to gerformed. That the underlying
complaint alleges negligence on the paiftlodé construction manageand not Regal is
of no consequence, as [the construction manager’s] potential liability for [the
employee’s] injury ‘ar[ose] out of Relia operation, and thugthe construction
manager] is entitled to a defense and mdication according to the terms of the CGL

policy.

930 N.E.2d at 262-63; see also Wausau Undemgrites. Co. v. Old Republic Gen. Ins. Co., 122

F. Supp. 3d 44, 52 (S.D.N.Y. 2015) (“Applying ReGanstruction, lower courts in New York

have held that, where a persomsing on behalf of the named imed, ‘it is not necessary to try
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the issue of causation’ prior to concluding ttieg relevant injuryrose out of the named
insured’s ongoing operations.”). Under New Y&al, “[w]here . . . the loss involves an
employee of the named insured, who is imjunénile performing the named insured’s work
under the subcontract, there isudficient connection to triggehe additional insured ‘arising

out of’ operations’ endorsement afadlilt is immaterial to this dermination.” _Hunter Roberts

Constr. Grp., LLC v. Arch Ins. Co., 904 N.Y.S.2d 52 (1st Dep’'t 2010). “New York law

establishes that the ‘caused by’ requirement isfgadi by the mere fact that the injured plaintiff
in the Underlying Action worked for [theipmary insured] at the time when the accident

occurred.” _Zurich Am. Ins. Co. v. Harleyille Ins. Co., 194 F. Supp. 3d 253 (S.D.N.Y. 2016).

“In other words, if a subcontractor’s employegires himself on the job, that injury ‘arises
from’ that employee’s ‘acts,’ regdess of fault.” _Id. at 253.

“Courts construe the term ‘ongoing operatidm®adly.” See Zurich Am. Ins. Co. v.

Burlington Ins. Co., 2016 N.Y. Misc. LEXIS 1%92at *12 (Sup. Ct. N.Y. Cty. Apr. 4, 2016).

“New York courts focus not on vether the injury occurs while t@ns are currently in progress,

but rather whether it occurs before the work lbesn completed.” Liberty Mut. Fire Ins. Co. v.

1 The First Department’s recent decision in K&+ Designs, Inc. v. Harleysville Insurance Co.,
8 N.Y.S.3d 304, 305 (1st Dep’t 2015), is to the same effect:

The insurance policy that defendant pd®d to [the S]ubcontractor . . . provides
additional insured coverage ptaintiff general contractasnly for liability caused, in
whole or in part, by the acts omissions of [the Subcontracfor. . in the performance of
[Subcontractor’s] ongoing operations for thielional insured. Thioss at issue in the
underlying action — a personal injury suéfé by a [Subcontractor] employee when he
lost his footing on a stairway while workj on a construction projee resulted, at least
in part, from ‘the acts or omissions’ thfe [Subcontractor] employee while performing
his work (i.e. his loss of footing whiten the stairway), regardless of whether the
[Subcontractor’'s] employee was negligent or otherwise at fault for his mishap.
Accordingly, defendant is obligated bdthdefend and indemnify plaintiff as an
additional insured undergfSubcontractor] policy.
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E.E. Cruz & Co., Inc., 475 F. Supp. 2d 400, 411 (8.®. 2007);_see also Cevasco v. Nat'| R.R.

Passenger Corp., 606 F. Supp. 2d 401, 412-13 (S.D2009); O’'Connor v. Serge Elevator Co.,

444 N.E.2d 982, 983 (N.Y. 1982) (“The contract coabt be performed, of course, unless
A&M'’s employees could reach and leave their kygdaces on the job site. The instant injuries,
occurring during such a movement, must be deeasedmatter of law to have arisen out of the

work.”); Zurich Am. Ins. Co., 2016 N.Y. Misc. EXIS 1129, at *16 (“Thus, because Capellino

was injured, while on the jobsite, even if Cipe was walking to get a coffee or to go to the
bathroom at the time of his injury, CCA is stillteled to a defense in tHanderlying] action.”).
Farm Family’s argument that Giampa had yettofficially begun his work day at the
time of his injury — and that he was, therefanot injured during the actual course of his
employment — fails to frame a genuine issue dofemnia fact. There igo dispute that Giampa’s
injury resulted from his work at the Proj&ite during the course bis employment with
Mastercraft — even construing the facts in the Iigbst favorable to Farm Family, it is clear that
employees such as Giampa had to enter and thawte in connection with their shifts. The
15-minute differential between his scheduleggbréing time and the time of the accident is
insufficient to support any rational inference thet presence on thdesiat the time of the
accident was not the result of his employmerda a®rker in Mastercraft's operations. Indeed,
Farm Family’s own proffer of an “Employer’s Report of Work-Related Injury/lliness” form
documenting the incident underscores the itedfie connection between the employment and
the accident. Giampa’s injuries thus “arosg of” and were “caused, in whole or in part, by
[Mastercraft’s] acts or omissions or the act®missions of those ing on [Mastercraft’s]
behalf in the performance of [its] ongoing opeyat” as a matter of law, and Farm Family is

obligated to indemnify the Tendering Partigsler the additional inseid endorsements.
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Reimbursement of Defense Costs

As Farm Family is obligated to defenddaindemnify the Tendering Parties, Arch is
likewise entitled to recoup the defense costsstihaurred in defending the Tendering Parties in
the Underlying Action. Arch seeks “the entryaomoney judgment in [its] favor against Farm
Family for $29,744.02.” (See Viiguerra Decl. at 12.)

“[Nn the event of a breach ¢iie insurer’s duty to defenthe insured’s damages are the
expenses reasonably incurred biitefending the action afterdltarrier’s refusal to do so.”

Nat’l Union Fire Ins. Co., 962 N.S.2d at 9. Farm Family failéd respond to Arch’s numerous

tenders beginning on January 24, 2014. To,d&em Family has refused to defend the
Tendering Parties in the Underyg Action and must thereforeimburse Arch for the defense
costs (including reasonable attorneys’ fees astsg¢d has incurred providg that defense. See

Zurich Am. Ins. Co., 2016 N.Y. Misc. LEXIS 1129, at *17.

Vinciguerra attests that, t8h retained the law firm of O’Connor Redd LLP to defend
the Tendering Parties in the ung@nl action. To date, Arch hascurred attorneys’ fees and
related defense costs totaling $29,744.02 amtirruing.” (Vinciguerra Decl. § 25.)

However, beyond this affidavit, Arch iprovided no documentary evidence of the
defense costs it has actually incurred. Thasjng concluded that Arch is entitled to
reimbursement from Farm Family, the Countdi®y refers this case to Magistrate Judge

Gorenstein for a damages inquest to determi@ertbnetary award to which Arch is entitled.

Arch’s Stay Application

When Arch filed its summary judgment manti it also moved for an order, pursuant to

Fed. R. Civ. P. 26, staying all discovery and rat¢wkeadlines set fortin this Court’'s March

Arch.MSJ v3-03-17 17



11, 2016, Pre-Trial Scheduling Order (the “Preallf8cheduling Order”) pending adjudication of
that motion. Farm Family did not oppose #pplication for a stay, and neither general
discovery nor the scheduled final pretriahterence is required iight of the Court’s
determination as to liability for defense and imahéfication. The stay agdication is, therefore,
denied as moot. The final pretrial confezemwill be canceled, and communications regarding
further proceedings, including any applicationdgscovery in connection with the damages

inquest, should be directedMagistrate Judge Gorenstein.
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CONCLUSION
For the foregoing reasons, Plaintiff's motion for summary judgment is granted. The
Court declares that Mega, East 138th Stieaad, Barrier Free Living are additional insureds
under the subject Farm Family Policy, that F&amily is obligated to defend and indemnify

those additional insureds with respect todbgon captioned Giampa v. Barrier Free Living

Housing Dev. Fund Corp., et al., atiihit Arch is entitled to reibursement of the defense costs

it has incurred to date, in an amount to berdateed through an inquesklaintiff’'s motion to
stay proceedings is denied as moot, and thd 2@, 2017, final pretrial aaference is cancelled.
The parties are directed tordact the chambers of Magistrate Judge Gorenstein to make
arrangements for inquest proceedings.

This Memorandum Opinion and Order resolves docket entry no. 17.

SO ORDERED.

Dated: New York, New York
March 3, 2017

/s/ Laura Taylor Swain
LAURATAYLOR SWAIN
UnitedStateDistrict Judge
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