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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ELY MEDINA,
Plaintiff, 16-CV-869 (JCG)
V. MEMORANDUM AND
EAST COMMUNICATION INC., OPINION
JAMES PARK,
LUIS G.YO,
Defendants.

CHOEGROVES, Judge:

Ely Medina(“Plaintiff” ) brings this employment compensation dispute against East
Communication Inc., James Park, and Luis G. ofiléctively,” Defendants) under federal and
New York Statelabor laws.

JURISDICTION

The court has jurisdiction over Plaintiff's Fair Labor Standards Act fjlcgaims
pursuant to 28 U.S.C. § 1331 (201and exercisesupplemental jurisdiction over Plaintiff's
related state law claims under 28 U.S.C. § 1867

FINDINGS OF FACT AND CONCLUSIONS OF LAW

“In an action tried on the facts without a jury . . . the court must find the facts speciall

and state its conclusis of law separaty.” Fed. R. Civ. P. 52(a)(1). Plaintiff has the burden of

proving each element of his claim by a preponderance of the eviddrbe court finds that

L All further citations to the United States Code are to the 2012 edition.
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Plaintiff has not proved any one of the elements by this standard, then retaust verdict for
Defendants.

The FLSA defines “employee” as “any individual employed by an employs.U.S.C.
8 203(e)(1).It also describes “employer” as “any person acting directly or indirectlya
interest of an empla@y in relation to an employeeld. § 203(d). New York law defines the two
terms of art in a similar manner to the FLS3eeN.Y. Lab. Law 88 190, 651 (McKinney
2017)? Plaintiff bears the burden of provitigat he is an “employee” and that Defendants are
“employers,” andhat hemay avail himselftherefore, of the legal pratgons afforded by the
law. In this case, thParties have stipulated that they are “employee” and “employer” under
both federal and state laws.

“Where an employer fails to maintain adequate or accurate records of its employees'
hours, the employee need only ‘produce] ] sufficient evidence to show the amount ahdfexte

[the uncompensated] work as a matterust pnd reasonable inference.” Salinas v. Stargem

Restaurant Corp., 123 F. Supp. 3d 442, 472 (S.D.N.Y. 2015) (quoting Anderson v. Mt. Clemens

Pottery Co., 328 U.S. 680, 68P46)). This burden is not highd. Plaintiff “may satisfy his

burden ‘through estimates based on his own recollectidd.’(citing Kuebelv. Black & Decker

Inc., 643 F.3d 352, 362 (2d Cir. 2011)). “The burden then shifts to the employer to come
forward with evidence of the precise amount of work performed or with evidence to tiegate

reasonableness of the inference to be drawn frorntipbogee’s evidence.Id. (citing

2 All further citations to the New York Labor Law arettee 2017 edition.

3 Judicial opinions have clarified the broad definition of “employer” under the FLSA, and th
stipulated facts appear to follow that framewo8eeCarter v. Dutchess Cmty. College, 735
F.2d 8, 12-14 (2d Cir. 1984) (establishing the test for evaluating whether an engphpteyee
relationship existed).
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Anderson, 328 U.S. at 687-88). If the employer fails to do so, “the court may then award
damages to the employee, even thougtrésult be only approximateld. (citing Anderson,
328 U.S. at 688).

Plaintiff filed this case in the United States District Court for the Southern District of
New York on February 4, 2016GeeCompl., Feb. 4, 2016, ECF No. 1. The court held a bench
trial in this matter on November 13, 2017.

The court makes the following findings of fact and conclusions of law:

l. Minimum Wage

Medina asserts that Defendants did not pay him the applicable minimum wage
throughout his employmen®laintiff worked as an employee at East Communication Inc., a
mobile phone store located in the BromNew York, from February 2015 to November 2015.
SeeTrial Tr. at 7. Defendantsontrolled the terms d?laintiff's employment during his time at
East Cormunication Inc., including Plainti§ scheduleandpayrate. Seeid. at 8, 18.During
Medina’s employment i2015, the federal minimum wage was $7.25 per hour, while the New
York State minimum wage was $8.75 an hour. 29 U.S.C. § 206(a)(1)(C); N.Y. Lab. Law § 652.
Since the FLSA allows states to implement a higher minimum wage than the federal rate
Medina wasentitled to at least $8.75 per hour work&ke29 U.S.C. § 218(a)Here,the court
finds that Medina was paid $9.00 per hotrial Tr. at18. Defendants complied, thereforeith
the FLSAminimum wage requiremengsd the court finds in favor of Defendants on the
minimum wagdssue

Il. Overtime
Plaintiff contests whether he was paid the required overtime wages louad he

worked over forty hours in a work week under the FLSA and New York’s Minimum Wage Act.
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See?29 U.S.C. § 207(a)(1); N.Y. Lab. Law 8§ 65Phe FLSA requires that employers pay their
workers at least one and ohaH times the workers’ regular wage r&be overtime 29 U.S.C.
§207(a)(1). New York’s Labor Law follow the FLSA for overtimeN.Y. Comp. Codes R. &
Regsi.tit. 12, § 142-2.2 (2017)

Plaintiff was instructed to work overtime hours even though there was no established
policy regarding overtimeTrial Tr. at30. The court finds that Plaintiff worked overtime hours
in orderto completdransactionsvith customers aftehe storés closingtime andto complete
endof-day duties, includingleanng the storeseting the alarm code, ardosing the gateld.
at 9-10. Plaintiff mostlyworked 45 to 55 hours per week, sometimeslsoworked
approximately 60 hours per weekl. at22—-23. During the timenvhenbusiness was slower,
Plaintiff alsoworked 35 hours per weeld. at 73.

Defendansg providedPlaintiff with access t@Wireless Standard, a computer termifal
Plaintiff to clock in and clock outSeeid. at 13, 101-02.Plaintiff did not use the system every
day and foundhat the system wouldftenfail when he attempted to use id. at13. Both
Parties agree that the systemecordednaccurate clochn and clockouttimes Id. at13, 138;
see alsd’l.’s Ex. 5(Defendant’s computerized timesheet recar@ecifically, wherthe clock
outfeature malfunctioned, the system did not allow Plaintiff to clockgain on the next work
day. Trial Tr. at90. As a resultPlaintiff began to keep his own recoffds hours worked and
wage paymentbecause he was aware that the system did not work projebrpt. 14; Pl.’s EX.

6 (Plaintiff's handwritten timesheet recordsjhe court finds that givethe Defendarst

ineffective time system, Plaintiff's efforts to keep records efvork hours were reasonable.

4 All further references ttheNew York Codes, Rules and Regulations are to the 2017 edition.
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Plaintiff wasnever compensated more than his normal hourly rate of $9.00 qulars
hour. Trial Tr. at18. Defendants did not provide propeertimecompensation beyond a forty-
hour work weeKor Plaintiff, andthe court finds in favor of Plaintiff on the overtime claim.

II. Spread of Hours

Plaintiff also asks the court to detemaiwhether he was entitled“®pread of hours”
compensation under New York lawhe Spread of Hours Wage Order issued by the New York
Commission of Labor, as codified in state regulation, provides that employees whawork i
excess of ten hours per day must receive an additional “one hour’s pay aith@ibanum
hourly wage rate.”’N.Y. Comp. Codes R. & Regs. tit. 12, § 142-2.4. As established before, the
minimum wage ratapplicableto Medina during his employment period was $8.75 per hour.

Plaintiff stateghat he was generally assigned teégponsibility of arriving at 9:38.M.
or earlier to complete opening duties, opening the store by 20M00 and closing the store by
8:30 P.M.or laterto complete transactiormdendof-day tasks.Trial Tr. at9—10. Plaintiff’s
records indicate that he worked a total of 12.5 hours on November 27, 2015, which would entitle
him to spread of hours compensation tleatdate becausee worked in excess of ten houSee
Pl.’s Ex. 6. Defendants do not contest this f&#eTrial Tr. at 130. Plaintiff does nefstablish
by apreponderance of evidence that he worked in excess of ten hcamg other specific work
days. The court finds in favor of Plaintiff with respect to spread of hours compensation@wed f
November 27, 2015.

V. “Willful” Violations
TheParties presenteglvidence at trial as to whether Defendants’ actions were “willful”

under the FLSA and state labor law.
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29 U.S.C. § 258liscusses the applicable statute of limitations for causes of action
brought under the FLSA. Aggrieved individuals have two yeac®mmence their cases.
However, if Parties can prove that the labor violatiese “willful,” then the threeyear statute
of limitations applies.29 U.S.C. § 255(a). “Wful " mears that “the employer either knew or
showed reckless disregard for thatter of whether its conductas prohibited by the statute.”

McLaughlin v. Richland Shoe Co., 486 U.S. 128, 133 (1988). The statute of limitations for a

cause of action under the New York Labor Law is six years, regardless thiewttee conduct is
“will ful.” SeeN.Y. Lab. Law & 198(4),663(1). Plaintiff's casealls well within this
timeframe.

The court finds that Defendants showed disregard for whether their conduct was
prohibited by the statute by failing to pay overtime wages to titfaas required under the law.
Trial Tr. at37. Defendants statethat theywere awaref the basic overtime rules and the
requirements wther the law to pay Plaintitin overtime rate when Plaintiff worked over 40
hours. Id. at114. Defendants showed disregard for whether their conduct was unlawful because
theyfailed to pay Plaintiff at the lawful overtime ratBefendants further demonstrdte
disregard for lawful conduct in their failure to provide adequate wage notices gad wa
statements as required by laandin theirfailure to provideany documentation (such as pay
stubs)relating to Plaintiff'spay throughout his employmend. at19, 33. The court finds that
Defendants’ violations of the law were willful and in disregard of whether tbheaiuct was in
violation of theFLSA andNew York Labor Law

Moreover, the court finds that Defendants further demonstrated disregard for lawful
conduct by failing to pay any employment taxes due as an employer, whilesabog in

Plaintiff's request to be paid in cash “under the tabkethat Plaintiff could avoid paying any
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income taxes on his salary. Sdeat 26, 98, 134, 155-56, 16CQlearly Plaintiff and Defendants
showed disregard for the law with respect to the issue of non-payment of taxes.
V. Written Notice & Written Wage Statement

TheParties disagree as to whether Defendantsided Plaintiff with written notice of
his rate of payandwritten wage statemes)tas required by state laviieeN.Y. Lab. Law
88 195(1), (3). The statute requires that every employer provide all emploijle@swritten
notice of the rate of pay at the time of hiririd. 8 195(1). The notice should be in English, as
well in “the language identified by each employee as the pyilmaguage of such employee.”
Id. In addition, employers should providach wage payment with an accompanyunigten
statement listing the particulars of that pay perad,(dates of work covered, rate of pay,
deductions).ld. § 195(3).

The cout finds thatPlaintiff was providedneither withan initial written notice of his rate
of pay when he began working for Defendants, aawritten wage statemegéch time that he
was paid Trial Tr. at 19, 33.When Plaintiff requested recespbr written documentation
regardinghis hours worked, Defendartbld Plaintiff thatthey could not providéhe
documentation becauefendants werpaying Plaintiff in cashld. at33. The trial testimony
showed that the Defendants usually paid Pliimticash each weesn the last day of the week
that he was in the store, without detailed discussion and wirdten confirmation Id. at113.
When Defendants did not pay Plaintiff in person, Plaintiff was instructed to takeotiney from
the registeand to indicate the amount of cash taken by leaving a note so that the mondyecould
accounted fothe next day.ld. at 130. The trial testimowg also established th&ltaintiff was not

providedwith any written noticef his rate of pay|d. at19.
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The court finds that Defendants did not adequately provide Plaintiff with an initial
written notice of his rate of pay arwritten wage statement, as required by state Tve. court
finds in favor of Plaintiff on the written notice and written wage statement claims.

VI. Failure to Pay in Timely Fashion

Plaintiff asserts that Defendants failed to compensate him in a tinséipfain violation
of state law.New York Labor Lawdistinguishes between various types of workers when
defining timeliness of wage paymentSeeN.Y. Lab. Law§ 191. Medina falls under subsection
(d), which is the catch-all provision referring tdérical and other worker[s].Seeid. The
statute provides that employees falling under that category shall becpardiag to an
employment agreement, “but not less frequently than semi-montidy.”

Defendand asserthatPlaintiff was paid every eek. Trial Tr. at 113While there was
no employment agreement estabirgithespecific day whelaintiff was to be paid
Defendats paid Plaintiffgenerallyon the last day ofazh week that Plaintiff workedd. The
trial testimony established thBefendants paidlRintiff not less frequently than semmionthly,
and thugPlaintiff waspaid in a timely fashioas requiredinder the statute. The court finds in
favor of Defendants on this claim of failure to pay in a timely fashion.

VIl.  Measure of Damages

Both the FLSA and New York Labor Law provide for liquidated damages29
U.S.C. § 216; N.Y. Lab. Law 8§ 663(1). Doulrksoveryunder both statutory schemes for "the
same course of conduct” is impermissible. Rana v. |sé#m F.3d 118, 123 (2d Cir. 2018).

Plaintiff hassuccessfullyestablished that Defendants violated labor standards.
Defendang did not providélaintiff with aninitial written notice of his rate of pay or a written

wage statementhereby violating N.Y. Labor Law § 195(1) aedtitling Plaintiff to recovem
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the amount of $5,000.00. N.Y. Lab. Law § 198(1-befendantdailed toprovide Plaintiffwith
a written statement listing the particulars of epal period €.g, dates of work covered, rate of
pay, deductions), thereby violating N.Y. Labor Law § 195(3) and entitling Pfamt6,000.00.
Id. § 198(1-d). Defendants failed to pay Plaintiff for the appropriate spread of hours
compensation, thereby violating thiate’s Spread of Hours Wage Order and entitling Plaintiff to
$21.88. Plaintiff may recover a total of $10,021.88 for Defendants’ violations of the New York
Labor Law.

Plairtiff may also recover under the FLSA for unpaid wages in the amount of $885.75.
Because the court concludes that Defendants’ conduct was willful, Plerdiftitled to
liquidated damages equal to the amount of unpaid wages. Plaintiff may recovepa total
$1,771.50 for Defendants’ violations of the FLSA.

The court concludes thBtefendand must pay $11,793.38tal in damages to Plaintiff.

CONCLUSION

As evidenced above, Plaintiff has failed to convince this court by a preponderance of the
evidence that he may recover unbtleY. Lab. Law8 191for a failure by Defendant®
compensate him in a timely fashion in violation of state [&haintiff has also failed to convince
this courtby a preponderance of the evidetitat he may recover under N.Y. Lalaw.8 652
and 29 U.S.C. § 20@®r Defendantsfailure to pay him minimum wage requirements

Plaintiff has proven, howeveny a preponderance of tegidence that he may recover
from Defendant$or willful violations of unpaid overtime wages and spread of hours
compensation under the FLSA aNdw Yoik Labor Law Plaintiff has also proveny a
preponderance of trevidence that Defendantlid not adequately provide Plaintiff with an

initial written notice of his rate of pay or a written wage statement, as requistdtbyaw
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In light of Defendantswillful violations of the FLSA, Plaintiff is entitled to recoveiry
the amount of $1,771.50. Plaintiff is also entitled to recover for Defendants’ violatidres of t
New York Labor Lawin the amount of $10,021.88. Plaintiff may recover from Defendants, in
sum, $11,793.38.

Due tothecourt’s concernsvith respect to thapparentailure to payincome taxesnd
employment tagsthat were raised at trial, the co@RDERS Defendand to pay the amount of
$11,793.38 by no later than July 11, 2018 to the Clerk of the U.S. District Court for the Southern
District of New York to be held in escrow for the Plaintiff in an interestring account
pending further inquiry into the applicable tax issues. Plaintiff is entitled tgymiptaent
interest afer the Clerk of the Court has entered the judgment in this case.

SO ORDERED.

s/ _Jennifer Choe-Groves
Jennifer Choe-Groves, Judge

Dated: June 11, 2018
New York, New York




